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IHSTRICT OF VERMONT, to wit. 

r-n Be it remembered, That dn thi« tliirtieth day of Juoe^ in 

^ the thirthy-seventh year of the Independence of the United 

w States of America, NICHOLAS BAYLIES, SAMUEL 

^ PRENTISS, Juri. and JAMES H. LANGDON, of said Dis- 

Irict, Jiave deposited in this OUae, the title of a Book, the right whereof they 

:^aifn as Proprietors, in the. lyofds.foltowioig, to iri^; 

; y. " A Digested Index to the Modern Reports of the Coarts of Common Law^ 
^^' in Ena^land and. the United States.: Including Ld/ Raymond, Salkeld^ 
f* Strange, 'Willes, Wibqa, W. Blaekslone, Barrow, Cowper, Ooaglass, Loffl, 
"^^ Term Reportft, fia^tV' RHports^ vols, to,; H. Blaekstone vols. 2; Bosan- 
^^ cmet & Puller, 3 ; New Reports, 1 ; Massaehasetts Reports, 8 ; Johnson'» 
/* Reports in N%w-York, 8 ; Johnson^s Ca«^s in New- York, 3 ; Dallas's Rfe- 
^^ p6rt< in Pennsylvania, 4 ; Craneh's Reports in the Supreme Court of 
f' the United States, 6 ; hy NICHOLAS BAYLIES." 

In conformity to the aet of the Congress of the United States, entitled ^^ An 
act for the encottragement of learning, by securing the copies of maps, charts, 
and books to the au^oni and^ proprietors .<?fAuA eopies during the times 
therein mentioned ; andratso, to an act, entitled *^ An act supplementary to- 
an act, entitled an act for the eneonragement of learning, by securing the cop- 
ies of maps, charts and books to the authors and proprietors of such copies^ 
during the times therein mentioned, and extending the bene&ts thereof to the 
arts of designing:, tpgraving^nd eteliing^histormliifd other prints." 

» ^ ^^ J'jfiSSfi GOy\'dlerTc of the District of Vermoni. 

Examined and sealed by - 

JESSE GOVE, Clerk. 
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DIGESTED INDEX, &e. 


EAST INDIA COMl^ANY. 
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EAST INDIA COMPANY. 

IWTO aetion of false imprisonment 
*^^ will \i% a^inst the servants of 
East India Company for seizing, in 
order to send to England, one who 
had been a military offieer in the 
Company's service, but had resign- 
ed, and was found trading in the 
territories of a foreign prinee, with** 
in the limits of the East Indies, at 
the time of such seizure. Mehal 
V. Verelot. 2 Black. 1277. 
An alderman of Calcutta may be 
g;uilty of unlawful trading and traf- 
ficking in the East Indies, and, as 
saeh, removed to England by the 
Company. Bolts v. Purvis, 2 
Black. 1022. 

Copies of the transfer books of 
the East India Company are evi- 
dence. 2 Douglas, 5^3, n, 5%%, n, 

^ 4<i. The construction of the East 
India charter-parties of affreight- 
ment. Hume V. East India Compu' 
nif. ± Black. 29 U 

^ The sales of the East India Com- 
pany being subject to a regulation 
that any buyer not making good 
the remainder of his purchase mo- 
ney on or before the day limited for 
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stteh payment, should forfeit the de^ 
posit, *^* and should be rendered in- 
capable of buying aeain at any fu- 
ture sale, uutil he should have g^v 
en satisfaction, to the Court of Di- 
rectors ;" held that the term satis- 
faction must be considered to meaa 
pecuniary compensation for the non- 
performance of his agreement to 
pay on the appointed day, and thai 
a buyer having made default on 
the day, but afterwards, within a 
future time given to him bY the 
Company, paid the remainder of 
the purchase money with interest, 
might maintain an action against 
the Company for refusing to allow 
him to become a bidder at their 
sales, such sales being by 9 & lo 
W. 8, c. 44, s. 69) declared to bo 
public and open sales. Egleton v. 
East India Company. 3 Uos. S^ 

Pull. 55. 

((uoBre, Whether since the passing 
of 18 G. 3, c. 20, which regulates 
the deposits* ferfeitures and incapa- 
cities of bidders at the tea sales of 
the East India Company, the Com- 
pany can make or enforce any oth- 
er regulations affecting those sales 
than such as the act ofpHrliameai 
has enacted. lb. 
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EJECTMENT. 

I. By whom the action may be 

brought, 
IT. Title of the Lessor. 

III. Demise^ Time of, 

IV. Premises, Description of , 
V. Consent Rule, 

VI. Title of the Defendant. 
VII. Evidence. 
VIIL Verdict^ Judgmenij Execution 

I. By whom the action may be brought, 

1 One of several coparceners may 
maintain an action of ejectment on 
ber separate demise. Jackson, 
ex dem, Fitzroy and others, v. Sam- 
ple, i Johns. *Cas. 231. 

2 In Vermont, tenants in common 
may maintain a joint action of e- 
jectment. Hicks v. Rogers, 4? 
Cranch 165. 

8 Ejectment may be maintained in 
- Pennsylvania, by the cestui que tru^ 
An bis own ii&nie. 1 DalL 72. 

BE. Tiik of the lessor. 

i fijeetment wiH lie by the owner 
of the SO] F, for land which is part 
of the kitie's highway, or of an a- 
cro of land described only by the 
name of land, thoa^ there was a 
warll and porch, and part of an 
bon^c built upon it. &oodtitle, on 
-dem. Chester, v. Mker S[ Elmes. 1 
Burr. 183. 

Si Ejectment lies pro eommunia pas- 
turos generatiy, ^joined with other 
land^ Mwman v. Holdmyfast. 1 
8tr. 54f. 

S A sQ^ucstration upon 2ifi.fa, of a 
benefice with care, is no excuse for 
the non-tesidenee of the incumbent ; 
and, the leas6 thereof made by him 
bcini!;, on account of such absence 
void by the statute 13 Eliz. c. 20 s. 
1, the lessee cannot maintain an e- 
jectment. [See Doe v. Barber. 2 
Term Rep, 749.] Doe^ d, Rogers, 
T. J\Iear$» Coup. 129. 


4 Plaintiff in ejeetment may recover 
a smaller part, according to his ti*- 
tie, where he demands more than 
be has a title tp. Denn, on dem. of 
Burges ( fVid.) t. Furvis et al. 1 
Burr. 326. 

5 Twenty years possession is a good 
title in ejectment, for the plaintift' 
as well as defendant. Stokes t. 
Berry. 2 Salk. 421. 1 L. Raym^ 
741. 

6 • Ejectment cannot be maintained 
contrary to lessor's own consent. 
Right, on the demise of Green, v. 
Proctor^ 4 Burr. 2208. 

7 A man shall not defend himself in 
it by an estate which makes part 
of the title of the lessor of the plain- 
tiff. Hart V. Knott. 1 Cowp. 43. 

8 la ejectment the legal title must 
prevail. See Doe 3. Hodsden v. 
Staple. 2 Term Rep. 684. Good-- 
tUk d, Jones v. J6ne4, 7 l^evm Rep* 
47. See also, 8 Term Rep. 2, 122. 
Mae d. Mertdl S^ al. v. toitft Sf aL 
1 H. Black; 447. 9 East m, 39. 

9 Nor is there any diflTerence in thi» 
respeet between the case of an e- 
jeetment brought by a trustee a- 
gainst his cestui que trust and an e- 
jectment brought bv any other per- 
son. Roed. Ream v. Meade. 8 
Term Rep. 122. 

iO The trustee of a term not having 
notice of an agreement for a lease 
before the grant of the term, may 
maintain an ejectment against the 
tenant in possession under the a- 
greement. Goodtitle d. Estwick v« 
fFay. 1 Term Rep. 730. 

a Ji, devises copyhold lands to trus* 
tees in fee (who are to be renewed 
from time to time) in trust that the 
rents and profits shall forever after- 
wards be disposed of to certain 
dmritable purposes ; and directs that 
the rent of the said copyhold lands 
" should never be improved or raised 
bnt continue at lil. per annum, ant 
that //., who was tenant «f the said 
copyhold lands and his chUdren and 
posterity which shall succeed, should 
never be put forth or from the same, 
bui always continue the possessiony^ 


EJECTMENT. II. 


fofing the rent of til^ neither B. 
htrr hii desceudantg >vere ever ad- 
mitted on the Court Rolls. If B. 
took any estate it was an equitable 
«stete taiL Bae d. Eberall if al. v. 
Lowe dfal. ± H. Black. 447. 

12 Bat the interest of B, (whatever it 
was) will not prevent the trustees 
from recovering in ejectment, 
though the rent has been regularly 
paid. 1 H. Black. 447. 

13 An equitable estate tail of a copy- 
hold cannot be barred by the de- 
vise alone of the tenant in tail. 1 
K Black. 447. 

14 ^uere^ whether such estate tail 
would be barred bv a lease made 
by the tenant in tail for a long term, 
ex. gr. for 2000 years. 1 H. Black. 

447. 
19 But dearly where sucli lease is at- 
tended with doubtful or suspicious 
circumstances it shall not prevent 
the trustees from recovering i^ e- 
jectment against the lessee. 1 H. 
Black. 447. 

16 Nor is it an objection to the title 
of the trustees, that from the time 
of the original devise of 4^. to a cer^ 
tain periodj the former trustees do 
aot appear to have been admitted 
on the rolls of the manor, if there 
haye been regular surrenders and 
adutittances for a considerable time 
(ex. gr. for above 40 years) since 
that period ; for it will be presumed 
that surrenders and admittances 
were regularly made h^ore that pe^ 
viod; especially as the rent has 
been regularly paid. 1 U. Black, 
447. 

17 The trustees under a turnpike act 
having demised to one of several 
inartgagees, such proportion of the 
tolls arising from the road and of 
the toll-houses and toll-gates for 
collecting the same, as the sum ad- 
vanced by him bore to the vvhole 
sum raised on the credit of the tolls, 
the mortscagee brouglit ejectment 
for the toll-houses and toll-gates in 
order to repay himself the interest 
doe : held that he might >vell main- 
tain his action, notwithstanding a 


clause in the act that all the mort- 
gagees should be creditors upon the 
tolls in equal degree. l)oe a. Banks 
V. Booth. 2 Bos. S[ Pull. 219. 2 
Term Bep. 171. 

18 The jury may presume an old s^- 
isfied term surrendered to the ces- 
tui que use^ in order to substantiate 
a lease executed by him, or a con- 
Teyance by trustees ^here they 
ought to have conveyed. Doe a. 
Bowerman v. Sylourn. 7 Term 
Bep. 2. 

19 But if no such presumption be 
made, and it appear in a special 
verdict in ejectment that such a 
term is still outstanding in a trus- 
tee who is not joined in bringing the 
ejectment, the cestui que use cannot 
recover. Goodtiile d. Jones v. Jones. 
7 Term Bep. 47. 

20 A surrender of chambers in ^ew 
Inn to the treasurer and ancients of 
the Society, made with their assent, 
to the intent that they may grant 
the said chambers to a purchaser, 
passes the estate to such purchaser 
before admission ; for admission in 
this case is not necessary as in the 
case of copyholds to complete the 
grantee's estate, but it is only for 
the purpose of signifying the assent 
of the Society that the grantee 
should become a member of the Inn, 
and therefore upon the death of (he 
surrenderee before admission, the 
Society may maintain ejectment for 
them. Doe d. fVarry ^ al v. MiU 
ler <S* al. 1 Term Bep. 393. 

21 Whether the surrenderee of a top- 
yhold before admittance can recov- 
er against the lord or a stranger P 
Q. 1 Term Bep. 600. 

22 A second mortgagee, who takes an 
assignment of a term to attend the 
inheritance, and has all the title- 
deeds, may recover in ejectment a- 
gainst the first mortgagee, not hav- 
ing Jiad notice of such prior mort- 
gage. Goodtiile d, Morris y. tMor* 
gain, i Term Rep. 755. 

23 Tlie title of a purchaser for a val- 
uable consideration cannot be de- 
feated by a i)rior voluntary settler 


EJECTMENT. K. 

mtnt of which h^ h^d no Botice; S2 The lessor of the plaioiiifftiing ift 

though he purchased of one who forma pauperis will be dispaupered 

had obtained a conveyance by fraad^ in case of vexatious delay. 6oe d. 

but of which fraud he the purchaser L^mdgu?ell y. TrusselL (i East SOB. 

was ignorant. Doe d. Bothel v. 33 Where the possession and receipt 


Martyr^ t/V' Bep* 332. 
2^ A lease of a rectoi-y by a rector 
becomes void hy statute, 13 Eliz. c. 
20 by his non-residence for 80 days, 
of winch a stranger may take ad- 
vantage. J)oe V. Barben ^ Term 
Hep. 749. 

25 1 here is no distinction between a 
demise by deed or by parol. ^ 
Term Rep, 749. \ 

26 And his lessee cannot maintain an 


of rents, issues and profits of a trust 
estate, though for above 20 years 
after the creation of the trusty 
without any interference of the trus- 
tees, is eonsistent with and secured 
to the cestui que trust by the terns 
of the trust deed, such possession 
is Hat adverse to their title, so as 
to bar their ejectment against his 
grantees brought after the 20 years. 
ICeene v, IMordon, 8 Kast^ 2^8. 


ej^ctinent against a stranger, who 3^ Where one leased for 21 years, if 

J •j* A A * A % Ia Xl- X A % * A O % % 9 


enters without any title, whatever. 
2 T^m Sep, 749. 
"^ 27 po the rector himself may recover 
in ejectment against his lessee un- 
der such /Circumstances. Throg" 
viortcn d. Flemng v. 8qoIU 2 East 

467. 

28 Where tenant for life levies a fine, 
though it is no bar to those in re- 

. mainder, yet it seems that a re- 
inainder<»man must make an actnal 
entry before he can maintain an e- 
jectment. Doe d. Compere v. Hick^, 
7 Term Bjep. 433. 

29 1 he court will not stay the pro- 
' ceedings in an ejectment brought by 

a mortgagee against a mortgagor on 
the latter paying principal, interest, 


the tenant, his executors, &c. should 
so lon^ continue to inhabit and 
dwell m the farm house, and actu- 
ally oceupy the lands, &c. and not 
let, set, assign over, or otherwise 
depart with the lease : held that 
the tenant having become bank- 
rupt, and his assignees having pos- 
sessed themselves of the premises 
and sold the lease, and the bank^ 
rupt being out of the actual posses- 
sion and occupation of the farm, 
the lessor might maintain an eject- 
ment without a previous reentry ; 
the contiuance of the term itself 
being made to depend upon the les- 
sees actual occupation. Doe v. 
Clark. 8 JBasf, 18^. 


and costs, if he hag agreed to eon- 35 Where ejectment is brought, after 


vey the equity of redemption to the 
mortgagee. Goodtitle a. Taysam v. 
Pope. V Term Rep. 185. 

30 The court will not permit a cestui 
que trust not having been in posses- 

: sion, to be made defendant in eject- 
ment instead of the tenant, as land- 
lord, under stat. 11 G. 2, c. 19, 5* 
13 : but they will permit the heir 
at lawj or remainderman claiming 
under the same title. Lovelock i. 


a fine levied by the defendant, but 
before all the proclamations have 
been made under the stat. 4 Hen. 7, 
e. 24, it is not necessary for the les-- 
sor to prove an actual entry to avoid 
such fine ; considering it to operate 
only as a fine at eommon law : but 
by the defendant's confession of 
lease entry, and ouster, the merits 
only of the lessor's title are put iA 
issue. Doe v. Watts. 9 Eastj 17. 


JSTorris v. Dancaster. 8 Term Rep. 36 A purchaser of lands from a ven- 
783, ^ n. Or a. devisee in trust. dee who purchased under Vi fieri fa^ 


4 Term Rep. 122. 
31 The court of K. B. permitted a 
mortgagee to be made defendant in 
ejeotment with the liiorTgagor. Doe 
d, Tihjard v. Cooper^ 8 Term Rep. 

ai5. 


cias, while there was a tenant in 
possession, may maintain an eject- 
ment against such tenant, he being 
considered as a tenant at will to 
the purchaser. Jackson ex dev^. 
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iOutf T. Stemberghj n. t Johns. 

37 lo maintain a title on a claim of 
adverse possession^ sueh possession 
must be adTerse at its first com* 
meoeement, and continue so, unin- 
terrnptedly, for 20 years. Brandt 

. $x dewm fValton ▼. 0. and D. Og^ 
den, 1 Johns. Rep, 156. 

38 T)ie deed of a person out of pos* 
session being Toid, does not pre- 
elnde the grantor from bring an ac- 
tion of ejeetment to recover posses- 
sion of the same premises. Jack' 
son ex dem, Fotmg ^ others v. 
Vredenbergh, l Johns, Rep. t&9, 

39 A parol gift of land creates only a 
, tenancy at will \ and if the donee 

lease the land, and the donor merer 
ly permits the lessee to build and 
enjoy the term, the lease does not 
operate as a disseizin, nor prevent 
the donor from devising the land, 
%o that the devisee may maintain an 
action of gedment^ without giving 
notice fo qnit. Jackson ex dew. 
Van Mien r, Rogers, 1 Johns. Cb- 
ses, 33. 

40 Where the plaintiff in ejectment 
bad been in pcaeeable possession 
of the premises, for three years, and 

. the defendant, afterwards, entered 
iiithout any colour of right, it was 

. held, that the possession of the 
plaintiff was sufficient to enable 

. him to maintain ejectment against 
the defendant, who was to be con- 
sidered as a trespasser. Jackson 
ex ifeiiu Murray and Brown v. Ha- 

. zen, 2 Johfis, Rep, 22, 

41 In an action of ejectment^ on seve- 
ral demises, one of which was from 
the trustees- of the parish of AVir- 
hiTgh^ brought to recover the pos- 
session of glehe^ part of 500 acres 
of land, granted by charter of in- 
corporal ion, in 1752, for the use of 
a initii)(ter of the church of Eng' 
land, a&^ainst a tenant, claiming to 
hold under the trustees of the same 
parish, elected pursuant to an act 
of the lei^islature, passed in JvriU 
1803, relative to the same glebe, it 
was held, that the lessors of the 


plaintiff were not entitled to reeoT- 
er the premises asainat the tenant in 
possession. , Jaacaon ex dem. The 
Rector of St. George^s ObircA, in the 
parish afJSewburghj and cihersj v. 
Mstles. B Johns. Rep. 115. 

42 An acknowledgment, by a defend- 
ant, in an action of ejeetment, that 
be went into possession under one 
of the lessors of the plaintiff, ii as 
held sufficient evidence to enable 
the plaintiff to recover ; it being 
a matter of fact for the jury to de- 
cide, whether the defendant held 
under any of the lessors of the 
plaintiff, or not. Jackson ex deuu 
Saffokarie and others v. Dobbin. 3 
Johns. Rep, 223, 

43 fV, having been turned out of the 
possession of a lot of land, under a 
judgment by default against him, in 
an action of ejectment by D. afler- 

. wards brought his action of ejectment 
to recover the possession, and shewed 
that he, and those under whom ha 
claimed, had Jieen in the actual and 
quiet possession of the premises iu 
question from 1765 to 1803, when he 
was ejected by D, It was held, 
that such a possession was a suffi- 
cient and conclusive evidence of ti- 
tle, notwithstanding that, by a re- 
cent survey of the tract, and, ac- 
cording to a partition deed of 1744, 
t^e premises in question were actu- 
ally included in the bounds ofaa 
adjoining lot, released to D, by the 
deed of partition, under which 
those under whom IF. claimed, ori- 
ginally took possession, and al- 
though W, had suffered a judgment 
by default against him. Jacksm 
ex dem, Wright Sj^ others v. Dief- 
fendorfandZoller. 3 Johns. R. 260. 

41 Where a location is made, under 
a deed and survey, and an undistur- 
bed possession held according to 
such location for 38 years, it shall 
. prevail, though by a subseouent 
survey, it appear thct such loca- 
tion was not accurately made. lb, 

45 ^. as the owner of land in the pa- 
tent of Van *S^c/^flic/r, permitted B. in 
1791, to occupy the land, for which 
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B* paid kim rent; In 1794, eom- 
inis^iimers appointed by the legis- 
lature to settle the l>aaDdane» be- 
iween the patent of Van Scfkdeky 
and that ol' JQiyadtfossBtas^ made 
an award b j whieh the land of d, 
was determined to be within the 
latter patent, on whieh aif. »aid he 

fare u-p all claim to th« land, and 
I with the knowledge of A. pnr- 
ehased it of the proprietors, under 
the Xhyaderosseras patent. Ten 
years after, during whieh time, no 
rent was demanded of iS., d. con- 
eeired himself not bound by the'a^ 
ward of the commissioners, brouglit 
an aetion of ejectmeut a^^ainst B, 
and attempted to recover, on the 
ground of the possession of B, as 
Sis tenant, from 1791 ; it was held 
that 4^. having so long acquiesced 
in the award of the commissioners, 
and having permitted B. to attorn 
to a stranger, could not recover on 
his tenancy or possession, but must 
prove a title. Jackson ex dem. 
Waldron v. TFelden. 3 Johnson^s 
Rep. 283. 

46 In ejectment, the plaintiff relied on 
a judgment in partition only, and 
that heing void, it was held, that he 
eonld not recover in such ease, his 
undivided share, without deducing 
a regular title, as if no judgment 
had been rendered. Jackson ex d, 
•dntett V. Brown. 3 Johm. Rep. 499. 

47 An acknowledgment by a person 
' nnder whom the defendant claims 

to hold, that he went into possession 
under the lessors of the plaintiff, is 
conclusive against the defendant 
as to the tenancy. Jackson ex dem^ 
Van Deuzen v. Scissam. 3 Johns* 
Rep. 499. 

48 A person who has been in posses- 
sion of land, 8 or 10 years, under 
colour of title, was held entitled to 
recover in ejectment against a mei^e 
intruder or trespasser. Jackson ex 
dem. Dunein v. Harder. 4 Johns. 
Rep. 202. 

49 If a person out of possession con- 
veys land held adversely by anoth- 
er, saeh conveyance is void ; but 


the title remaiiw in tlie g^aiifor,«o 
as to enable him to maintain eject* 
ment ; and where in a action of e* 
jectmeat, several demises were laid^ 
one from the grantor and another 
from the grantee of ^ch a deed, it 
was held, that the plaintiff might 
recover, though he could not on the 
demise of the grantee only. Wil" 
liams V. Jackson ex dem. Ttbbets and 
others, in error. 5 Johns. Rep. 489. 

50 The rules as to proceedings in e- 
jectment, as for a Vacant possession 
in England, do not apply to the new 
or unsettled lands of this state. Sal' 
tonstaU V. WMte. 1 Johns, Cas. 221. 

Bi On affidavit of the tenant, that one 
of the lessors of the plaintiff was 
dead at the commencement of the 
action, the demise from such lessor 
was ordered to be struck out of the 
declaration.^ Jackson d. Bvtter y. 
Ditze. 1 Johns. Cas. 392. 

52 In ejectment, a person, who has 
no claim nor any stibsisting title to 
the premises in question, cannot be 
made lessor. Jackson d. Starr and 
Wife V. Richmond. 4 Johns. Jife- 
ports, 483. * 

03 Where a person is made a lessor 
in an aetion of ejectment, against 
his consent, and the nominal plain- 
tiff becomes nonsuited, such lessor 
is not liable for costs ; but the plain- 
tiff*s attorney, who used the name 
of such lessor, without his authori- 
ty, shall pay costs. The Faople v. 
Bradt. 6 Johns. Rep, 318. 

04 The death of the l^sors of the 
plaintiff in an action of ejectment be* 
fore the trial does not abate the suit. 
Frier Sf Cooper v. Jackson d. Van 
Mien, in er %r. 8 Johns. Rep. 496. 

55 On an appeal from the regulators 
of party walls, &c. the question 
ought to be tried by ejectment. 1 
Dallas, 308. 

56 What constitutes an equitable'ti- 
tle to lands in Virginia, and Penn^ 
^ylvania. 3 Dallas, 425 to 466. 

57 A sheriff's deed, which did not 
recite the record, was allowed to be 
given in evidence of title without 
pradneing the record. 1 Dallas, 94. 
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HI. Damm^ Time of. 

1 Term of an ejectment eal^rged^ 
being 80 laid Uiat it had expired 
twelve years before tiie aetioii 
brought^ oa payment of coftts ; a 
special jary being struck) and the 
parties gone down to the assizes be* 
fore the mistake \^ft9 discovered. 
Boe on the demise of Lee v. Ellis, 
2 Black. 940. 

2 Declaration in ejeetment th^t Jf. 
d Ux, demi&ed to plaintiff, and same 
day £. et Ux* demised to him the 
said premises, and the jury find for 
the plairrtifi^ as to the f<>rmer de* 
inise, and for tbe defendant for the 
second, and judgment entered for 
plaiatiff as to former, et auod coatee 
ra prcBuUssa sU miser icoraia smfaU 
80 claiiwre versus clefendentem pro 
prmd^ ienemerdisj and holden good. 
Fis/ier v. Uughts, 2 Sir. 008. 

% Jl, by agreement in writing, w- 
stani'ped^ covenants with B. to grant 
him a lease lor 21 years, li. has 
possesion 18 years, w ithout a lea^e 
baring been demanded or tendered. 
TUs agreemenrt is a good defence 
to an ejeetnie«t brought by it. 
TVealclif ex dem. Yea v. SucfcnelU 

4 In ejectment by origisal, the de- 
mise may be laid on the essoin day 
of tbe term of which the declara- 
tion is entitled, though the declar- 
ation is entitled of the term gener- 
erally ; at least no objection can be 
inad« on this account after verdict. 
Regers v. Reresby. 2 L. Raym&ndy 
370. 3 Salk. 8. 

5 There must be an actual entry to 
&void a fine, and the demise cannot 
be laid on a day before the entry. 
Berrington v. Farkhurst and another, 
2 Sir. 1086. 

* Where an entry is necessary the 
demise must be laid after it. 7 
Term Hep. 433. 

^ An actual entry is necessary to 
avoid a fine, and the party so a- 
voiding it cannot lay his demise in 

. ejeetment, or recover the mesne 
profits that accrued, before such 


entry. Ids Coiiypere t. Slicks. 7 
2\!rm Rep. 727, 

8 One tenant in eonmon levying a 
fine of tbe whole, and taking iJie 
rents and profits aiiterwi^rds with- 
out aecouBt for nearly fiv« years is 
no evidence from ukeae^ the jury 
should be directed (against the jus- 
tice of the ease) to fincl an ouster 
of his companion at the time of tho 
fine levied; an4 consequently tlie 
latter may maiAtain ejeeUaent with- 
out making an actual entry. Peace- 
able d. Homblower v. Ilei»d etfU. i 
Eastf9(iS. 

9 The title to copyhold lands relates 
back froin tbe time of the admit- 
tance to the surrender as agniost 
all persons but the lord; so that 
the surrenderee may recover in e- 
jeetment against tj^ surrenderor on 
a dejnise laid between the times of 
surrender and admittane?. .. Hold* 
fast d. fFooUams v. Clqphottu 1 

Term Rep. 600. 

10 A conveyance to a creditor of ant 
insolvent debtor's estate by the clerk 
of the peace (in whom it is vestetl 
upon the order for the insolvent's 
discharge by the statute 41 G. 3^ 
e. 70, s. id, until the subsequent 
eonveyanise to the creditor,) does 
not vest the estate in such creditor 
by relation, either to the date of the 
order pr of the conveyance, hut on- 
ly from the aetaal eiecution of such 
eouveyanee by the clerk of the 
peace. Therefore such creditor 
cannot recover in ejectment upon a 
demise laid before the execution,^ 
though after the estate was out of 
the insolvent debtor, and the order 
was made to convey the same to the 
lessor. Ifoe d. Whatdy v. Telling* 
2 East^ 237. 

11 In an ejectment brought by Mr. 
Buncombe^ he could not prove the 
lime when the term commenced, 
and the tenant proving it to be dif- 
ferent from the time to quit men- 
tioned in the notice, XY^^ plaintiff 
was nonsuited. Cor. Lord J^IanS" 
field, G. If. 1 Term Rep. 161. 

13 la ejectment, Eyre^ Baron, held a 
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notiee to quit at Lady^day to be ^^ 
ma facie evidence of a holding from 
Lady-day to Lady^day till the eon*- 
trary was shewn. IJoe d, TuddU 
combe y, Harris* 8um. ass, 1784*9 
at Dorchester, l Tena Rep, 161. 

13 A parol agreement to lease lands 
for four years only creates a tenan- 
cy at will ; and if that tenancy be 
Bot determined before the day of 
the demise laid in the declaration, 
the plaintiff cannot recover. Good' 
title d. Galloway y. Herbert. 4 Term 
Sep. 680. 

llf In the case of a tenancy /rom year 
to year as long as both parties 
please, if the tenant die intestate, 
his administrator has the same in- 
terest in the land which his intes- 
tate had, and the lessee of such ad- 
ministrator may declare in an eject- 
ment on a term for seven years ; for 
the time is not conclusive. Doe d. 
Shore v. Forter. 3 Term Rep. 13. 

IV. FremiseSy Description of. 

1 Church demandable by the name 
of a messuage, a special rule to de- 
fend quoad a right of entry to per- 
form divine service. HilUngsworth 
V. Brewster. 2 Salk, 256. 

2 Ejectment de mineris carbonum^ 
without shewinis* the number, well 
in Durham. fVhittingham y. Jin-- 
drews, 1 Salk, 255, 

3 The viil in which the demised 
laud lie, though omitted in the de- 
claration, shall (after verdict for 
the plaintift*) be collected from the 
hill in which the ejection is laid to 
have been committed. Goodright 
on the demise of SmaUwood v. Stro- 
ther, Z Black, 706. 

4 Ejectment doth not lie of a mes- 
suage or tenement, but of a messuage 
and tenement ; the court will give 
leave to strike out the words and 
tenement, Gondright on demise of 
W(>lch V. Hood, 3 WUs, 23. 

H Ejectt»3nt lies de parte domus. 
Record well returned from B, R, in 
Hib, although capital, jastic^ infra 
nominate omitted. SuUivane y. Sea- 
grave. 2 Sir, 695. 


6 In ejectment the ward is mateilaU 
Boddy y. Smith. 1 Sir. 595. 

7 An ejectment lies for small tithes^ 
Camd V. Clavering. 2 L. Baym. 789. 

8 Ejectment lies lor a mountain in 
Ireland. Lord Kildare v. Bisher^ 
1 SW. 71. 

9 Ejectment lies for alder earr» 
Barms v. Peterson. 2 Str. 1063. 

10 Ejectment lies for a beast gate. 
Benningtonv. Goodtitk. 2iStr.iOS^. 

11 Ejectment for a messuage and ten* 
emeut is good after verdict. So for 
a messuage or tenement. Doe d. 
Stewart v. Denton, 1 Term Rep, 1 1. 

±2 Sed vide contra. Doe d, Bradshaw 
y, Ploivman, 1 East 44<1. 

13 A demise of premises in Westmin* 
ster, late in the occupation of Ji,^ 
particularly describing them, pairt 
of which was a yard, does not pass 
a cellar situate under that yard 
which was then in the occupation 
of B,y another tenant of the lessor ^ 
and the lessor in an ejectment 
brought to recover the cellar is not 
estopped by his deed from going in« 
to evidence to shew that the cellar 
was not intended to be demised. 
Doe d, Freeland v. Burt. 1 Term 
Rep, 7ot. 

14* Whether parcel or not of the thing 
demised is always matter of evi- 
dence. Ibid. 

V. Consent Rule. 

The defendant in ejectment must con- 
fess leasej entry and ouster, for all 
the tenements laid in the declara- 
tion ; confession for a part only will 
not be allowed. 1 Dallas ±26. 

VI. 'mie of the Defendant. 

1 Where it is clear that the person 
in whom the legal estate is vested 
is a mere trustee, he shall not avail 
himself of his title to defeat his ces- 
ttd que trust from recovering in e- 
jectment. 2 Doug. 721, 722. 777. 

But qtUBre as to that point ? Vid. Doer 
Lessee of Hoddesden, y. Staple. 2 
Doug. 7^1. 
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5S ^ Whetlier one eliamiug as lord 
bj eseheat shall be admitted a de- 
fendant in ejeetment, brought a- 
gainst the tenant in possession by 
tlie lessee of one elaiming as heir 
at law : Lessee of Fowler and others 
against Sari tiower and others. 1 
Blaek. 957. 

9 One elaimilig as lord by eseheat 
shall not be admitted defendant in 
cjeetment brought against tenant in 
passession by the lessor of one 
elaiming as heir at law^ but shall 
be put to. hii ejeetment to try his 
right. Fairclaim^ ex dem; Fowler 
(^ another, r. Shamtitle. 3 Burr. 

, 1290. 1 Black, 357. 

4 The eourt will not endnre a lessee 
to defend (alone) an ejeetment a- 
gainst his landlord, or those claim- 
ing under him, on a supposed de- 
feet of title. Driver^ on the demise 
of Oxendon, ▼. Lawrence. 2 Black. 
±239. 

li The surrenderor before admit- 
tanee is considered as a trustee for 
tht surrenderee, and therefore is 
not permitted to. set v\i^ a formal ob- 
jee(ion against the plaintiif's re- 
covering that property which he 
holds for his benefit. 1 T. Rep, 60a.- 

^ One tenant in common cannot set 
up an outstanding unsatisfied term 
in bar to an ejectment for a moiety 
by another tenant in common. Doe 
d. Bristowe v. Pegge. 1 Term Rep* 

. 759, It. 

y Where a trust term is a mere mat- 
ter of form, and the deeds were mu- 
niments of another's estate, it shall 
not be set up against the real own- 
er. 1 Tertn Rep. 759, n. 

^ A trust shall never be set up in an 
ejeetment against him for ^vhom the 
trust was intended. 1 Term Rep. 
759, «/ 

^ A tenant ta possession under a 
kase, whosre tenancy is not meant 
to be disturbed by the lessor of the 
plaintiff in ejectment, elaiming the 
inheritance, shall neret set np hi? 
lease to bar the recovery. (Fer L. 
Man^ield in Doe v. Tegge.) 1 
term Rep. 739 f n. 
Vol. li sS 


10 But it was held that a plaintiflT 
who claims under an elegit subse- 
quent to a lease granted to the ten- 
ant in possession, cannot recover in 
ejeetment, though he give the ten- 
ant notiee that he does not mean to 
disturb his possession, onjy wishing 
to get into the receipt of the reutsi 
and profits of the estate. Doe d. da 
Costa V. IVharton S^ al. 8 Term 
Rep. 2. 

11 A mortgagor cannot set np the ti- 
tle of a third person against his 
inortgagee in an ejectment ; nor can 
a tenant set op the title of a third 
person in an ejectment to bar his 
own lessor. 1 Terin Rep. 759. 

±2 Thongh a satisfied tei'm may be 
presumed to be surr^ndeired. yet an 
unsatisfied term, raised forthepfnr- 
pose of seenring an annuity durinc; 
the lifa of the annuitant cannot, and 
may be set up as a bar to the heir 
at law in ejectment, even though he 
claim only subject to the charge. 
Doe d. Ilodsden v. Staple. 2 Term 
Rep. esK ■ . 

13 ii* B,y claiming under w?., let lands 
for a year to C., and die, and .i. af- 
terwards bring an ejectment against 
C, C. cannot dispute the title of t/^* 

^ Bar wick d. Richmond (CSorpo.) v. 
Thompson. 7 Term Rep. 488. 

t4! In ejectment by a landlord agarnsf 
a tenant, whose lease is expired) 
the latter is not barred from shew- 
ing rbat his landlord's title is ex- 
pired. England d. Syburn v. Slade^ 
4 Tfr?/i Rep. 683. 

15 After a sale of land by a shefilT 
under ^iji.fa. the defendant beeomen 
quasi tenant at will to the pureha8<* 
er, and his possession is not deetn*' 
ed adverse. Kdne v. Sternbefrgh* 
1 Johns^ Cases^ 153. 

16 If the tenant has made improve- 
ments on (he land, under a contract 
with the owner, he will not be al- 
lowed for them in an action of yect' 

" ment brought by the demsee of the 
owner, but must seek lii« compen- 
sation from the personal represen- 
tatives of the devisor. Van Alen v. 
Rogers. I Johns. CaseSj 3dl» 


10 


iJECTMBNT Vt 


47 An equitable title eannot prerail 
in ejectment against the les^al es- 
tate, more especially, if sueh equit- 
able title is dubious. Jackson ex 
dem. Potter and others r. Sisson. 2 
Johns, Cases J 321. 

48 Where A^ who had been many 
years in possession of land under B.^ 
the supposed proprietor, applied, 
afterwards, to 0. as the real owner, 
to purchase, and requested to be 
considered as his tenant ; in an ac- 
tion of ejectmeut, by C against Ji, 
it was held, that J. wight show 
that he had made the application 
and request to C under a mistake, 
and prove a title out of C though 
he could not set up an adverse pos- 
session ; and that Ji. was not euti^ 
lied to notice to quit, as a tenant of 
C Jackson ex dein* Vuly S^ Clark 
V. Cuerden. 2 Johns. CakeSj 353. 

49 Where a landlord, in 1786, brought 
an action of ejectment against his 
tenant, holding under a lease con- 
taining a clause of re-entry for non- 
payment of rent, and recovered 

, udgment against the casual ejector, 
)y default, under the statute, and 
possession was thereupon di^livered 
ip the landlord, who executed a 
lease and gave possession to anoth^ 
er person; and the tenant under 
the first lease, afterwards brought 
an action of rejectment, in 1790, for 
the same premises, against the ten- 
ant under the second lease ; it was 
held, that the judgment by default 
was prima facie^ regular and a suf- 
ficient bar ; and that the defendant 
was not obliged to show an affidavit f 
or any of the pre-requisites to a re- 
covery, required by the statute. 
(Sess, 24, c. 36, 8. 23.) Jackson 
ex dem. Smith and others v. Wilson. 
3 Johns. Cases, Z95, * 

20 Where the legal title is in the 
plaintiflf'i, in an action of ejectment, 
the defendant will not be allowed 
to set up an equitable title in de- 
fence, against the action at law. 
Jackson ex dem. Smith and another 
V. Pierce. 2 Johns. Rpp. 221. 

Sli To make out an adverse posses- 


sion in ejeetment, the defendfatif 
must show a substantial inclosure, 
an actual occupancy, definite, posi- 
tive and notorious ; a mere posstS" 
sion fence as it is calledi made by- 
felling trees and lopping them one 
upon another, round the land, is 
not sufticient. Jackson ex dem, 
Hardenbergh v. Schoonmaker. 3 
Johns. Rep. 230. 

22 Where the defendant in ^eetment 
sets up an outstanding title, it must 
be a present, subsisting, and opera- 

f tive title, otherwise, the presump- 
tion is, that such title in a stranger, 
has been extinguished. Jackson ex 
dem. Klock ▼. Hudson. 3 Johns, 
Hep. 373, 

23 The possession of the native In- 
dians, is not such an adverse pos- 
session, as to render subsequent a- 
lienations by patentees of the land 
possessed by them void, on the 
ground of maintenance. Ibid. 

24 An outstanding title, in certain 
Indians of th^ Mohawk tribe, was 
held to be eitinguished, as the title 
had never been claimed or asserted 
and tribe or nation had become ex- 
tinct. Ibid, 

25 An equitable title cannot be set 
up, in ejectment, against the legal 
estate. Jackson ex dem. fFhitbeck 
and Gardinier v. Deyo. 3 Johns, 
Rep. 424. 

26 A mere intruder on land, will not 
be allowed to protect him«^elf iu 
the possesion, by setting up an out- 
standing title in a stranger. Jack' 
son ex dem. Duncan ^ others^ v. 
Harder. 4 Jfthns. Rep. 202. 

^ An outstanding title in a stranger, 
cannot be set up, where there has 
been an adverse possession for 20 
years. Ibid. 

28 A claim or title which could not 
be set up by a person, while in pos- 
session of land, cannot be set up by 
another person, who comes into pos- 
session of the land under him. lb. 

29 Wliere •S. went into possession of 
land under an agreement with B, 
for the purchase; and C. after- 
wards took possession under an a- 
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gi^enient urith Ji, for the purchase, 
tlie possession of 0. iva§ held not to 
be ftdrerse to the title of B. Jack- 
son, ejc dem, Orisvpold v. Bard. 4 
Mtns. Hep. 230. 

30 Neithttr a descent east, nor the 
statute of limitations, will bar or 
affect the right of a rcfmainder-inan 
or reversioner, daring the continu- 
ance of the particular estates ; nor 
will the acts or laches of t(ie tenant 
in possession, affect the party en- 
titled IB remainder. Jackson ex 
dem. Hardenhergh sr. 8choonmaker. 
4 Johns. Rep. a^Q. 

^1 What aett amount to an adverse 
possession or disseizin. Ibid. 

U2 In ejectment, where the tenant 
s^vears to merits and no trial has 
been lost, a regular default will be 
set aside, to let in the tenant to de* 
/end his posses^^ion. Jackson ex 
dent. Mentz r. SHUsm 4 Johns. Rep. 
489. 

iS After a judgment bj default, a- 
gainst the casual ejector, in eject-- 
inent, the landlord maj be let in to 
appear and defend ; and if he be 
an alien^ he is* at the time when he 
is let ill to defend, in season to pe- 
tition for the removal of his cause 
into the court ef the United States. 
Jackson ex dem. Cantine v^" others, v. 
Stiles. 4 Johns. Rep. 493. 

24/ Where actions of ejeetment, afler 
judgment by default against the 
casual ejector, are removed into the 
circuit court of the United States, 
this court will order all further pro- 
ceedings on such judgment to stay, 
until the further order of the court. 

36 In an action ef ejectment where 
the defendant alleges that the les- 
sor of the platntilf has taken pos- 
session of more land than was re- 
eovertd by the verdict, the court 
will order a writ of restitution ; but 
where the fact is doubtful, the pro- 
per course Is to award a feigned is- 
sue to try the question. Johnson ex 
dem. Ostrandev v. Hashrouck. S 
Johns. Rep. 366. 

.96 Where a person has entered into 


the possession of land nnder anoth- 
er, and ackowMged his title, he 
cannot set up in defetice, to an ac« 
tion of ejectment against him, an 
outstanding title in a third persoik 
Jackson ex dem. Smith df another j v. 
Stewart. 6 Johns. Rep. 84. 

37 An ejectment is almost the onlj 
action for trying the title to lands 
in Fennsyluania. 1 hollas 67. 

38 A bare perception of profits will 
not oust a tenant in common ; and 
for the statute of limitations to bar 
the possession must be adverse, lb. 

39 in an action -of ejectment a- 
gainst a purchaser of land under a 
sheriff's sale, the regularity of the 
execution cannot be questioned. 
Jackson ex dem. Jit^Orea v. Bart" 
lett. 8 Johns. Rep 36i% 

40 Where there was no nncertainty as 
to the true location of two adjoining 
lots of land, as originally made, 
near 40 years ago, the single fact 
that one of the lessors in ejectment 
had, about eight years ago, showa 
to the defendant a mistaken line, as 
the true line, was not sufficient, of 
itself, to conclude the lessors, or to 
set aside a verdict for the plaintiff. 
Jackson ex dem. Whitman v. Doug' 
lass, 8 Johns. Rep. 367. 

4t An equitable title or resulting 
trust cannot be set np as a defence 
in an action of ejectment, against 
the legal title. Jackson ex dein, 
Kemhall v. Van Slyck. 8 Johnson^s 
Rep. 487. 

Vn. Evidence. 

i In ejectment where the landlord is, 
made defendant, the plaintiff most 
prove the defendant's tenant in pos« 
session of the premises in question. 
Smith ex dem, Taylor v. Mann. 
1 Wilsony 320. 

2 (Jm. Whether, in ejectment, one 
claiming title as heir is bound to 
produce any pedigree in proof of hi» 
descent ? l)oe^ on demise of Thomt 
and Lord. 2 Black. 1090. 

8 When in court, although no no- 
tice given for that purpose, prodoc*- 
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tion of dee4 necessary to support 
plaintifl's title in ejeetment. Rm 
on the demise of Halflane and Urry 
y. Harvey. 4f' Burr. 248 1. 

^ A person cannot be a witness to 
show ' that he is the tenant in pos- 
session, and not tlie defendant. 
^ jPrandt ex dem. Fan Cortlandty. 
Dyckman. 1 Johns. Cas. 270. 

Evidence of aii agrjoenient for a 
lease bf^tween the lessor of the 
plaintiff in ejectment, tn^d the per- 
son in possession, is not sufficient 
to enable the plaintift' to recover 
the possession, when there is no 
prooi that any lease was ever exe- 
cute.d? or rent paid ; and where the 
tenant claimed to hold adversely. 
Jackson ex dem. SQuithampton and 
others v. Cooly. 2 Johns. Cas. 223. 

^ Iq aetiQn of ^ectment against five 
defendants, they all appeared and 
pleaded jointly, find eqtered into 
the consent-rule jointly. On the 
trial it appeared, that two of the 
defendant's occupied distinct par- 
cels of the promises in severalty, 
j^nd that ths other three defendants 
possessed the residue of the premi- 
ses jointly : and it was held that 
the plaintiff was bound to prove a 
joint possession of all the defend- 
ants. Jackson ex dem. Murray 
and others v. Haxen. 2 Johns, Rep. 
438. 

7 Where the plaintiff in ejectment 
claims to recover pn the ground pf 
a prior possession, that possession 
must bo clearly and unequivocally 
proved. Jackson ex dem* Ludlow 
V. Meyer. 3 Johns. Rep. 388. 

8 The payment of taxes, and the 
execution of partition deeds, are 
not evidence of an actual posses- 
sion, though they show a claim of 
title. Jb.^ 

9 A lessor of the plaintiff in eject- 
paent, cannot be a witness in the 
cause. Jackson ex dein. Goodrich 
find others y. Ogden, 4 Johns. Rep. 

14Q. 

10 Evidence of the acts of the lessor 
which tend to conclude him and 
those who derive title under him 
19 adiaissible. lb. 


^1 In ejectment where the plaintiff 
rests on a right by descent cast, so 
as to toil entry, he must prove a tor? 
tious entry and expulsion of the 
true owner, or that the entry was 
i^ot congeable. Smith ex dem. Telr 
ler Sfvther^ v. Burtisand Wood" 
ward. 6 Johns. Rep. 197. 

12 Lessor of the plaintiff shall not be 
obliged to shew his title farther 
bacK, than from the person who 
last died seized, first showing the 
estate to be out of the proprietaries 
or the commonwealth. 1 Dal. 68. 

YJiJ. Verdict^ Judgment, Execution^ 

1 After verdict in ejectment for a 
messuage aad tenements, the court 
>irill give leave to enter the verdict, 
according to the judge's notes, for 
the messuage only (pending a rule 
to arfest the judgment) without o- 
bliging the lessor of the plaintiff to 
release the damages. OoodtitU y. 
Otway. 8 East, BS7. 

2 In an action of ejectment, the 
plaintiff* gave evidence of a title to 
an undivided moiety of the premi* 
ses only ; but a general verdict wasf 
taken; a motion for a neiv trial 
was refused, the court ordering that 
the plaintiff, on the hab.fac. poss. 
should take possession of a moiety 
only. Jackson ex dem. J^Ioore r. 
Van Bergen, l Johns. Cas. 101. 

3 A judgment by default against the 
casual ejector, in ejectment, with- 
out previously entering the default 
for not appearing) is irregular. 
Jackson ex aem. rrooman y. Smith, 
1 Johns. Cos. 106. 

4 An action of ejeetment, wae 
brought against ^ve defendants who 
entered into eonsent-ruk, jointly^ 
and pleaded jointly. They sever- 
ally possessed the premises in sep- 
arate parts, and the jury found 
each of the defendauts separately 
guilty, as to that part of the prem* 
ises in his separate possession, and 
not guilty, as to the. other parts, 
possessed by the other defendants i 


ELEGrP. 

|t was held, that the plaintiff was 
entitled to judgmtnt agaiast all the 
defendants saverallj, according to 
the verdict. Ja€kson ex detn, 
Bdines and others v. Woods and 
others. 5 Johns. Rep. 278. 
In ejectment, signing the consent* 
rales, delivering a nevf declaration, 
patting in common bail, and filing 
a plea^ are all sitnultaneons acts ; 
and if the tenant neglects to file his 
plea inst'anter, a default may be en* 
tered against the casual ejector. 
ffackson d. Quackenboss v. Wood- 
uard. 2 Johns. Ckis. iiO. 


ELEGIT. 

1 If it he returned to an elegit that 
there are no lands, the sheriff need 
not return an inquisition. Stone" 
house Y. Ewen. 2 Str. SM. 

2 The sheriff on an elegit is not 
hound to deliver a moiety of each 
particular tenemsnt and farm, but 
onlj certain tenements and farms, 
making in value a moiety of the 
whole. Den v. The Earl of Ming- 
don. 2 Doug. 4i7^ to 476. 

The land extended under an elegit 
must he set out by metes and 
hounds* 2 Doug- ^^76, ^ n. 


ELECTION, 

i Where money is given to he laid 
out in land, or government security, 
a common person has his election ; 
hut a charity has not ; because one 
alternative is unlawful. Foone v. 
Blunt. 2 Cowp. 464. 

2 Disputes eoncerning election to be 
tried in the king's court. Marriett 
V. QregoTif. Loffli 21. 

3 Where there is no regular presi^ 
ding sworn officer at an election (e. 
g. of churchwardens, one of whom 
by custom was eh^en by parishon- 
oners paying scot and lot, and the 
other appointed by the rector, 
which latter in fact presided) the 


ELECTION. 


IS 


eontrol of the election devolvtt at 
common law upon the electors 
themselves ; but unless there he a 
custom to regulate the time for ma* 
king such election, it is not com- 
petent to a majority of the eleetors 
assembled at the time of such elecr 
tion to narrow the period which tho 
common law would allow; and 
therefore a resolution by them that 
it shall conclude at a given time, 
must at least limit a time reasona* 
hie in itself with respect to numbers 
and distance, and be of sufficient 
notoriety. But whether a resolu* 
tion by a majority of the vestry on 
the first day of the election to close 
the poll at four o'clock on the neit 
day, in a parish where the number 
of electors did not exceed 180, and> 
M here the affidavits stated a cus- 
tom for 200 years not to keep tho 
poll open for more than two days, 
and no instance within living memo« 
ry of extendjngit beyond four o'clock 
on the second day, were sufficient to 
warrant the closing of the poll at 
that time, while some of the voters 
were still coming in to poll, and 
others had no notice of the resolu- 
tion, was a fit question to he tried 
upon a mandamus. TheESngY. 
The Commissary of the Ckmsistorial 
and Episcopal Court of the Bishop 
of Winchester in and for the parts of 
Surry. 7 East, 673. 
Where, by the condition of abend, 
the obligor had an election to pay 
600 dollars for a patent right, at . 
the end of 12 months, or to account 
to the obligee for the profits, &c. 
and the obligor sold the right to a 
third person, and made no election 
within 12 months; it was held, 
that the obligor having failed to 
make his election to perform any 
part of the condition of the bond 
within the time specified, he had lost 
his election, and the obligee might 
elect which he might demand ; and 
hold the obligor for the payment of 
the 600 dollaVs. MWiU v. dark. 
7 Johns, Bep^ 46£^. 
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EMBARGO. 


ENTRY ON LAND. 


ELY.— ISLE OF, 

i The bishop of Eij has not a pala- 
tinate jurisdietion within the Isle, 
though exercisiogjzira regalia there. 
Grant v. Bagge ^aL 3 East^ 128. 

3 A writ of fieri facias^ direeted in 
the first instance to the bailift'of 
the Isle of Ely out of K. B. is erro- 
neous and void) and the bailiff exe- 
euting. the same is guilty of a tres- 
pass against the partj whose goods 
are taken in elocution. lb, 

3 Process issued out of the courts at 
Westminster into the Isle^ goes in 
the first instance \o the sherifiTof 
Cambridgeshire, who thereupon is- 
liues his mandate to the bailiff of 
the franchise* lb. 


EMBx\R0O. 

i The laws of the United States lay- 
ing an embai^ for a limited time, 
and afterwards repealed, did not 
extinguish a promise to delirer de- 
heutores, but operated a suspension 
t>nly during the continuance of 
those laws. Baylies et at. y. Fetty- 
place et td. 7 Mass, B2B, 

% \Fhere one hired a vessel for a 
voykge, and by the charter party 
Kad contracted to pay a certain snm 
per month, for the hire during the 
voyage, it was held that the hire 
was payable whUe the vessel was 
detained in port by an embargo laid 
by the government of the U. 8tates. 
Mim^y adm* v. Durant, 7 Mass* 

4Sfi. 

3 It Was no offence against the em- 
bargo law to take the goods out of 
one vessel and put them into anoth- 
er, in the port of Baliimm'e^ unless 
done with an intent to export them. 
Schr. MkofUL v. 27. States. 6 
Cranc}i, 8^. 


EMIGRATION. 

Immigration distinguished from expa- 


triation. M^IUmne v. Cave's 
see. 2 Cranchj Z02. 

ENTRY ON LAND, 


1 An entry by a stranger without au- 
thority is good to take advantage of 
a condition, if it be assented to af- 
terwards. FUchet V. ddams. 2 
Str. 1128. 

2 Actual entry is necessary to avoid 
a fine. 2 Dmig, 483, Sf n, 480, 486^ 
^ Doe d. Davenportf v. Duneannon0 
Lafft. 360. 

^a. If it is not necessary to prevent 
the operation of the statute of limi- 
tations? Ibid. ^ 

3 8o held on a' trial at bar, unless 
there be some special reason to the 
contrary. Ford v. Grey. 2 Doug. 
485. n. 

Actual entry is also necessary, to 
support trespass for mesne profits 
against one who was occupier whea 
the iitle accrued, but not at the 
time of the ejectment. Ibid. 

4 A. by will gave the leasehold es- 
tate to B. his executors^ &c. subject 
to a rent charge to his wife during 
her widowhood, with poM^er to the 
widow to enter for non-payment, 
and to enjoy, &c. until the arrears 
were satisfied ; and after the wid- 
ow's marriage, or death, he willed 
that B. should pay the rent-charge 
to C. his executors, &c. The wid- 
ow married, on which C received 
the rent-charge during his life ; and 
then C. died, without disposing of 
the rent-chai^, appointing D. his 
execntor. Ileld that D. had no 
right of entry for non-payment of 
the rent-change. Hassell v. Gowth'^ 
waUe. Willis dOO. 

If D. had a rici^ht of entry, a previous 
demand of the rent charge would 
have been necessary. Se%nb. Ibid» 

D. the executor is entitled to the rent- 
charge. Semb. And may distrain 
for it. Ibid. , 

A right of ent ry for non-payment must 
be taken strictly. Ibid. 

5 To an action' of ejectment, an aetm^l 
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entry n not neecssary in any ease, 
exeept to avoiil a iine. Jackson ex 
dem, Bronchj v. Crsyler, 1 Johns. 

Cos, ±25, 

§ A tract of land was granted by 
lexers patent, to A, in 173 J, which 
was surveyed and laid out into lots. 
Id 1736, B. executed leases for sev- 
eral lots ta different persons, for 
lives, reserving rent, in which he 
asserted his claim to the whole 
tract, and exercised various acts of 
ownership, nntil his death, in 1792, 
and his heirs also gave leases of 
some of the lots, in 1767, and his 
title and that of his heirs continued 
to be acknowledged by the tenants, 
and remained nndispnted until irss* 
In an action of ejectment brought 
by the heirs of B. against C. who 
had been in possession since 1772, 
it was held, that a grant from the 
original patentees to B, was to be 
presumed ; that entry by him into 
part, with k claim to the whole, 
was to be considered as an entry 
into the wliole ; and that the entry 
of C was in subordination to the 
title of B. Jackson ejc dem. Qanxe- 
torf, S{ others, v. Limn, 3 J(^ns. 
Cas. 109. 

7 An entry adverse to the lawful 
possessor is not to be presumed, 
but must be proved. Jackson, ex 
d«m. Gransevoort, v. Parker* 3 
Johns, Cas. 124. 

S Neither a decent cast, nor the stat^ 
ute of limitations, will bar or effect 
the right of a remainderman or re- 
versioner, during the continuance 
of the particular estate ; nor will 
the acts or laches of the tenant of 
the particular estate, aftect the par- 
ty entitled in remainder. Jackson^ 
ex dem, Hardenber«^h, v. Schoonnuik' 
er. 4 Johns, Rep, 390. 

^ An entry to avoid the statute of 
limitations, must be an entry for the 
purpose of taking possession. lb. 

10 ^. died seized of land, in 1771, 
leaving a widoM> an only son, his 
heir at law, and a daughter. The 
widow entered into possession of the 
land, and the daughter having mar- 


ried B. the widow gave permission 
to B. and his wife to occupy a part 
of the land; and B. continned in 
fNOssession, claiming to hold it, in 
right of his wife. In an action of 
ejectment brought by the heir at 
law against B., it was held, that 
the legal intendment was, that thn 
widow entered as giiardian in so* 
cage to her infant ; and that the de- 
fendant having entered by permis- 
sion of the guardian, and under the 
title of the heir at law, eonld not 
set up a title in a third person, in 
contradiction to the title under 
which he so entered. Jackson ex 
dem. Davy, v. Be WaUs. 7 Johns, 
Hep. 157. 

11 What constitutes a legal rtght of 
entry in Pennsylvania. 3 DaUoM^ 
425 to 466. 

8ueh right is snfl^cient in ejectment. 
Ibid. 


EQUITY. 

1 In all cases of a purchase for val- 
uable consideration, e<}uity must 
follow, not lead the law. 1 Doug" 
las, 22. 

2 The construction of covenants and 
agreements must he the same in e- 
quity and at law. 1 Doug. 277. 

8 8o must the Construction of pow- 
ers. 1 Doug. 293. 

4 In the case of an usurious contract, 
equity will assist the debtor to re^ 
tain all above legal interest, if not 
paid. 2 Doug. 697. n. 

Or to recover back what has been paid 
above the principal and legal inter- 
est 2 Doug. 698. n. 


ERROR. 

I. When it may be brought, and 
what may be assigned for error. 

IL JFrit of, its Effect in staying 
Execution, Sfc. 

III. Proceedings and Judgment in. < 

lY. Costs on. 


1« ERROR L 

I. Whm ii may he iroughU and what ±5 Error coram vobis lies not after af^^ 

may be assigned for Error. firmance in exchequer chamber. 

LambeU v. Fretty John. 2 Str. 690. 

1 One defendant cannot bring error 16 Want of warrants of attorney as- 
of a judgment against two while ' signed on a writ of error out of 
both are liTing. Brewer v. Turner. Ireland^ good, where verified by an 
1 Str. 232. Knox v. Costello, 3 affidavit, dlcock v. Carter. 1 Str. 
Burr. 1789. 54/5. 

2 £rror cannot be assigned contrary 17 Assignment of errors, want of^ 
to the record. Bradburn v. Taylor. warrants of attorney set aside as 
1 WUs. SS. HebhuJt v. B.2ld. 2 vexatious. Chartres v. Cusaick, 
i%r. 68i$. 2 L. Raym. 1414. 1 Str. 141. 

3 Where error may be assigned con- 18 Assigning for error the death of^ 
trary to the record. Hippesley v. the plaintiff in ejectment is a eon- 
Tuck. 3 Salk. 2i>9. tempt. Moore v. Goodright. 2 

4 Warrant of attorney of any term Str. 899. 

pendente lite is sufficient. Ji*oke v. 19 Writ of error lies against the king* 

Caldecott. 1 Str. 52fi. •inonyindus. 1 Salk. 264. 

5 A general admission of prochein 20 WiUielmo for Walteroj in the as-" 
amy is sufficient, and not erroneous. sumpsit vitiates not, if there be no 
drcher v. Frowde. l Str. 304. William named before. Coleman v. 

6 Several judgments against three Earle. 1 Str. 228. 

executors, two ^only of whom join 21 If plaintiff be nonsuited, and a 

in bringing error, this is bad. Fa- judgment against him for e«sts, er^ 

vasor and another v. Fanxj in error. ror lies in camera scaccarii. ^ew»' 

1 Wils. 83. ell V. Fidgeon. 1 Str. 2&d. 

7 The plaintiff in error cannot as- 22 If the damages on a writ of inqni- 
sign error in fact and in law at the ry be more than is laid in the de< 
same time. Burdett y. WkeaJUy* elaration, and judgment be entered 

2 L. Baym. 883. accordingly, it is error. Chevely v. 

8 Where there are entire damages Morris^ Mxcheq. Chamb. 2 Blacks 
on several counts, some of which stone^ 1300. ^ 

are in law, it is error. 1 Douglas^ ^3 In an assumsit against two persons 

377. 2 Doug. 730, 731. who sever in pleading, a nolle prO' 

Writ of error for reversing an out- sequi may be entered as to one with- 

lawry in high treason, for diminish- out destroying the action as to the 

ing the current coin of the kingdom. other, ^oke and another v. Ingham^ 

Bex V. Davis. 1 Burr. 638. in error, i Wih. 89. , 

10 In misericordiay &c. is sufficient in 24 Plaintiff may bring error to reverse 
actions against peers. Dutches of his own judgment. Johnson v. Jebb^ 
Hamilton v. Incledon. 1 Str. 225. 3 ^Bi^rr. i772. 

11 The court will take notice that 23 Trips Tn'n. on /S^wn/Zfly a writ of in- 
London is a city, and want of add- quiry then returnable executed Mon- 
ing city is not error. fFhithers v. day, error. Court takes judicial 
Warner. 1 Str. 309. notice of computation of time. Not 

12 Matter of abatement not assigna- amended but reversed. Davis^ v. 
ble for error after pleading in chief. Salter. 2 Salk, 627. 

Cowne V. Bowles and another. 1 26 No objection can be taken after a 

Salk. 93. judgment by default, because an ac- 

13 Want of pledges cannot be taken tion of debt, which ought to bo 
advantage of in error. How v. brought in the detinet only, U 
Benin, in error. 2 Wils. 142. ' brought in the debet and detinet. 

14 Error coram vobvf lies upon an af- An executor cannot properly sue as 
firmanee of a fine in B. U. Win* such in the debet and detinet. Lee 
church V. Bdwood. 1 SaUc, 837« v. Filmy. 2 L. Ram. 1313. 

m 


error! "17 

^7 rfo objection can be takeri exeept 36 Original returned bj one not «her- 

oa a general demurrer ; because an if!* is not assignable Ibr error. Ir- 

aetiou is brought in the debet and res^ularitj in the return roust be 

detinet, which ought to have been complained of the same term. .^7?- 

brought in the detioet onlj. . drews v. Lynton. 1 8alk. 265. 2 L. 

An heir may be sued in the debet and , Aaymond, 881. 

detinet. BurUmd v. Tyler. 2 L. 37 Action tried before a mayor nho 

Saym. 1391. was no party, judgment being given 

28 No writ ot error will lie on the a- by a subsequent one, was referred 
ward of a peremptory mandamus. on that account. The Company qf 
The King v. The Uean •and Capital Mercers and Ironmonjs^ers of Chester 
of London, i 8fr. 536. v. Boiaker. 1 Str. 639. 

29 An executor may be sued for a leg- ^8 Matter which lies properly in the 
acy in that court where he proves mouth of the principal, or might 
the will, though he does not live in have been pleaded to the scire fa- 
that dioeese, and 'tis not error. cias^ is not assignable for error af- 
Edgeworthy.Smaldridge. 2Str,9^7. ter execution awarded. JVraight 

30 Writ of error lies not in cam, scac, v. Kitchingman, l 8tr. 197. 
on27^/f;r. on an award of execution 39 On a recognizance whereby the 
after the original atfirmed there. personA are severally bouud in the 
Eartop V. HoU. 1 8alk, 263. 1 sum of 2000\, an award of execution 
L. Raym. 97. against both jointly for 40001. is er- 

31 Reversioner cannot have error af- ror, but ameudablai. An award of 
ter 20 years, though his title did not execution against both of the sever- 
aeerue till after ; the court's not be- al sums of 2000l. and 20001. is an 
ing open is no bar to the statute of award of eiecution against both 
Jimitations. Lbyd v. Vaughan. 2 jointly for 40001. Viilers v. Farry 
Str, i23f. and Moor. 1 L, Raym, 547. 

32 The court will not on motion set 40 Error to reverse a common reeov- 
'aside an award of execution obtain- ery siiffereAy tenant in tail, brought 

ed upon a scire facias^ though the by remainder-men in fee, who as* 
defendant was at the timo of the a- sign for error death of vouchee be- 
ward ignorant of the suit, unless the fore judgment, and concludes witli. 
merits of the case are clear. Dodd an averments which vouchee \>a9 
V. Beehnan S^ Carman. 1 X. Raym. tenant in tail himself, in nulla est 
445. erratum^ pleaded ; judp^ment revers- 
es Yarianoe between plaint and dec-* ed. Sheepsfianks and Uxor y» Lucas. 
laration in inferior coiirts, is error. 1 Surr, 410. 

No diminution can be alledged of 41 Defendants having agreed under 

records out of inferior courts. But a consolidation rule not to bring a- 

this rule extends not to Wales. Hale rxf writ of error, cannot do so, 

v. Clare. 1 SaUc^ 266. though there be manifest error on 

34 Error lies to a new created juris- the record. But the court will not 

diction of record, acting by the course grant an attachment against the at- 

ofcominon law. Groenvelt v. Bur- torney for having brought such writ 

well. 1 SaUc. 263. of error, if it appear that it was not 

Butifjiroceedins^s are different from the done /or delay; and that he was 

common law, then certiorari or man- led into mistake. Camden S[ al. v. 

damns. 3 Salic. 147. 1 L. Bay. 213. Bdie. 1 H. Black. 21. 

25 Matter contrary to the surmise of 42 In an action on stat;?. 1 Jac. 1, c. 

the sci.fac. and pleadable thereto, 15, s. 11 and 12: 5 G. 2, o. 30, s. 

not assignable for error. Lampion 29, by assignees of a bankrupt a- 

V. Collingwood. 1 SaUc. 262. 1 L. gainst one convicted of fiilse swear- 

Maymond^ 27. ing to a debt under the com mission, 
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to recover double the sum so sworn 
tO) it is sufficient to state the con- 
viction of the defendant on the in- 
dictment, and no advantage can be 
taken of any defect in that judg- 
ment but by writ of error. Holmts 
Sc al. Assignees y. Walsh. 7 Term 
Rep. 4dS. 

43 So the Qourt will not quash a re- 
turn to a mandamus (which .direct- 
ed inferiour court to give judgment 
on an indictment) merely because 
it states an erroneous judgment giv- 
en below : but a writ of error must 
he brought to reverse that judgment. 
Jl. V. the Justices of the W. R. of 
Yorksliire. 7 Term Rep. 467. 

44 In trespass against two who softer 
judgment by default, if plaintift' ex- 
ecute writs of inquiry against them 
separately, and take several dam- 
ages against them and enter up final 
judgment for those several damages, 
it is error. Mitchell v. Milbam ^ 
al. 6 Term Rep, 109. 

45 It is not a cause of error to enter 
a judgment oi' misericordia in a qui 
tarn action for a penalty. Humble 
V. Blandf in error, 6 Term Rep. 255. 

46 Nor that the plaintiff is adjudged 
to be in miserecordia instesCd of the 
defendant. PuUin v. Stokes, in Cam. 
Scac. 2 H. Black. 812. 

47 In an action on a penal statute, 
the declaration must allege the fact 
to be done contra forwjam statui or 
statidorum, as the case may be : 
stating that by force of the statute 
an action accrued, &c. is not suflH- 
cient, where the penalty is given by 
one statute, and the right of action 
to the informer is given by anether. 
Lee V. Clarke. 2 East^ 333. 

48 SemMej where the record was en- 
titled generallv of HU. 41 G. 3, and 
the fact was laid under a viz, on 
21st of January^ 1801^ whereas the 
return of the capias must have been 
at latest on the 20th of January^ 
and so the suit appeared to be com- 
menced before the cause of action, 
contrary to the averment in the de- 
claration ; and such repugnancy is 
DO ground of errort IbU. 


49 SemblCf if a statute give an aetion 
within six months after the fact 
eommitted, (by which mast be un-' 
derstood lunar months,) and the de« 
claration aver such fact within six: 
callendar months before, it is no er- 
ror; as it will be presumed that 
the fact was proved within due 
time, notwithstanding such irrele- 
vant allegation. Lee v. Clarke. 2 
Eastj 333. 

50 Though it appears on the return 
to a certiorari, that no bill was fil- .^ 
ed in court of king's bench against 
the defendant, (in an action there bj 
bill,) in the term of which the de- 
claration is entitled, but that a bill 
was filed against him by the plain- 
tiff in the following vacation, it is 
not erroneous, if it also appears that 
the bill was filed of the preceding' 
term. Parrott v. Spraggen, in Cam. 
Scac. 2 H. Black, 608. 

5i Error lies not upon an interlocu- 
tory judgment. Samuel v. Judin, 
in error, 6 East, 333. 

52 A writ of error lies on a judgment 
of the court of common pleas by de- 
fault, although the defendant had 
a right of appeal. 2 Mass. 35. 

5Z The writ of error, being a writ bf 
right, may be taken out without 
motion. 2 Mass. 142. 

5-1i A writ of error does not lie, where 
the proceedings, in any stage of 
them, are not according to the 
course of the common law. Mel-- 
vin V. Bridgei 3 Mass. 305. 

55 If a mistake has arisen in the tax- 
ation of a bill of costs, the remedy 
is by writ of error to reverse the 
judgment, upon which a right judg- 
ment may be entered. Field et al. 
V. First Massachusetts Turnpike Co. 
5 Mass. 389. 

5Q A writ of error does not lie npon 
ajudgmemt of a justice of the peace, 
from which judgment an appeal lies 
to the court of common pleas, nor 
upon a judgment of the court of 
common pleas, where an appeal 
lies to this ccfurt. Savage v. Crulli' 
ver. 4 Mass. 171. 

57 A writ of error must be sued with- 
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In twenty years nom the time when evidenee in ueertaining the plain- 

the title to it accrued, or within tiff's damages after a default, are 

fire years after the saine disability, no part of the record, nor can tha 

wliichexisted at that time, has ceas- court take notice of them upon a 

ed. Eager et use. YpCommonwealifu writ of error brought to reverse tha 

4 Mass. 182. judgment tor such damages. Stater 

18 A writ of error does not lie upon v. White, 7 Jilass. 448. 

a process before a justice of the 07 Error does not lie to reverse a 

peaee under the militia law. Pratt judgment ou the ground that a pro- 

V. HalL 4 Mass, 230. missory note, filed in support of the 

^9 A writ of error does not lie to re- action by the endorsee, was not ne- 

verse a judgment against a defend- gotiable. Fierce y. Mams, 9 

ant out of the Commonwealth, be- Mass, 2S3, 

cause the plaintiff sued out his ex- 68 A writ of error will lie on a judg- 

eeution, without giving bond pur- ment of the supreme court en a ha* 

soant to statue ofl797,e. 50. John- beaa corpus. Fates v. The People, 

son V. Harvey, 4 Mass, 483. 6 Johns. Hep, 337. 

60 An agreement of a defendant in a 69 The court of chancery has no right 

suit pending in the court of com- to refuse a writ of error, or to su- 

mon pi^as, that he will not appeal percede it, al\er it has issued, ia 

from a judgment rendered i^ainst any civil ease, or in any criminal 

him by that court in such suit, does ease not capital. lb, 

not preclude him from bringing his 7o Error lies on a judgment of non 

writ of error on such judgment. suit by a court of common pleas, as 

Putnum Y, Churchill. 4 Jfosa 616. it is a judgment with costs. Sche* 

H An administrator de bonis non eum^ merhom v, Jenkins, 7 Johns, Se^ 

testainento annexo^ cannot maintain ports^ 373. 

a writ of error to reverse a judg- fi If a plaintiff read in evidence an 

ment recovered by the original ex^ act of the legislature from a news>- 

ecutor. Ghrout v.. Chamberlain, 4 P<^p6r, which is admitted by the 

Mass, 611. court, and the defendant afterwards 

62 A writ of error does not lie, where read an exemplified copy of the 

the party aggrieved is entitled to a same act, he cannot, afterwards, on 

remedy by appeal. Jarvisr, BlaU" certiorari, allege for error, the ad- 

chard, 6 Mass, 4. mission of the act read by the plain-* 

t% Error does not lie for a mistake in tiff, although not legal evidence, 

casting interest upon a promissory Hearseyr.Pruyn, 7Johns.Jiep,i79, 

note, whereby judgment was ren- 7^ Error was assigned, that '^ the de** 

dered for too small sum : but the claration is for the penalty in a pe- 

remedy is by petition for a new tri- nal bill, but omits to state that the 

al. WhitweuY. Atkinson, 6 Mass, smaller sum was not paid, so that 

272. no cause of action is shewn to have 

64 A wrii of error lies upon a judg- atcrued to the plaintiff for the pe- 
ment of the connnen pleas, render- nalty." But it was held, that* this 
^d o& the report of referees ap- want of averment could not be tak- 
pointed pursuant to statute of 1780, en advantage of on error. 1 Dal, 461. 
c. 51. Short ^al.Y, Pratt et ah 6 73 The court below having refused 
Mass, 496. to admit the defendant to read in 

65 Error does not lie upon a judg- evidence a copy of an act of assem- 
ment rendered on a case stated aud bly of the state of Virginia^ printed 
submitted by the parties to the o- by the law printers of the eommoU'- 
pillion of the court. Alfred y, Saco, wealth, and stitched up with a few 
7 Mass, 380. other acts in a blue paper cover, it 

46 Papers tiled in a eass, and used as was held fatal on error brought* 1 

Dallas f 462, 
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7^ A writ of error will only lie on a 
final judgment. 4 fiallas, 22. 

75 What is a $uffieien|; jndgment on 
which a writ of error may i^e found- 
ed. 3 Dallas, 401 ^0 408. 

76 A writ of error lies upqn a cavejEit 
from the distriet court of Kentucky 
district tQ the supreme court of the 
United States. ffVsQn v. Mason. 
1 Cranehf 4^. 

77 It is not error to rejecjt, as ineom- 
petant admissible testinlony, tend- 
ing to prove a fact not relevant to 
the case before the court. Turnm 
V. Fendall. l Cranch, 1^7, 132. 

78 ^ucBre, Wl|cthef!j in a case where 
there is no jury, a jpdgment ought 
to be reversed tor the rejection of 
testimony which was admissible in 
I^«F. Or whether th^ cause, in the 
appellate ^ourt, should be consider- 
ed as if the testimony had been re- 
ceiyed. Tumef y'. pen^all. % 
Cranch, 132/ 

79 A writ of error does not lie from 
the supreme court pf the United 
States to the general court for the 
Terntary JV. fV. of the Ohio. 
Clarjce v. Baz^done. 1 Cranchy 2% 2. 

^Q A plaintiil' may assign fpr error 
the want of jurisdiction in that 
court to which he has chosen to re- 
sort. CaproT^ T. Van jyoai'den. 2 
Cranch, 126. 

A party may take advantage pf an err 
ror iu his favour, if it be an error 
of the court. Ibid. 

81 The citation must accompany the 
writ of error, or it will be dismiss- 
ed. BailiJ^ y. Tipjiring, 2 Cranchy 
406. 

32 It is nq error that the decree is for 
pounds shi]liugs tind pence sterling. 
Telfair v. Stem. 2 Cranchy 414. 

It is no error that the decree does npt 
apportion the f^mpunt among those 
defendants whq have assets, unless 
it appears that the whole assets in 
the hands of all the defendants are 
more than sufficient to pay the plain- 
tiff's debt, lijid. ^ 

83 The refusal of the court below to 
continue a cause, after it is at is- 
•suCj cannot be assigned for error. 


Woods And Bemis v. Ypung. 4 
Cranchy 237. 

84 ^ucBre^ Whether a writ of error 
will lie to the refusal of the court 
below to quash an execution upon 
motion ? Mordx v. Hodgson. 4? 
Cranchj 324. 

85 No appeal, op writ of errors lies 
in a criminal ease, from a judgment 
of the circuit courts of the united 
States. United States v. More, 3 
Cranchy 159. 

86 A writ of error does not lie from 
the supreme court of the United 
States to the district <;ourt of tht U- 
nited States for the district of Maine. 
United States v. Weeks. 5 Cranch, 1. 

S7 A writ of error will not lie to the 
court below for refusins: a new tri- 
ai. Benderson v. Moore. 5 Cranchy 
11. 

Q8 It is not error to suffer the partiea 
to amend their pleadings. Mande^ 
viile Y. Wilson. 5 Cranch, 15. 

§9 An erroneous judgmeut of a coni" 
petant court is not void. Kempe v. 
Kennedy. 5 Crnnck, 173. 

90 It is no ground for awTit of error, 
that the court below refused a new 
trial) moved for on the ground that 
the verdict was contrary to evidence. 
Marine Ins. Company v. Young. 5 
Cranolh 187. 

Q I It is no ground for a writ of error, 
that the judge below refused to re- 
instate a cause after nonsuit. U-- 
nited States v. Evans. 5 Cranch, 280. 

92 No writ of error appeal lies to an 
interlocutory decree dissolving an 
injunction. Young v. Grundy. 6 
Cranchf 51. 

93 Error does not lie to the refusal of 
the court below to give leave to a- 
inend, or to grant a new trial, or to 
continue a cause. Marine Ins. Ck>> 
Y. Hodgson. 6 Cranchy 206. 

94 Ainendments may be allowed by 
the court below, after judgment up- 
on demurrer affirmed in this court. 
Ibid. 

95 What would have been fatal in 
arrest of judgment, is fatal upon a 
writ of error. Slacum v. Pomeray. 
Crunch. 221. 
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96 Error lies to the highest state 
eouK in a case M^here the question 
is whether the coniseatioa was 
complete before the British treaty. 
Smith Y. Maryland, 6 Cranch^ 286. 

97 This court will not direct the court 
below to allow proeeedine to be a- 
mended. Skeehy v. ManSeviUt. 6 
Cranch, 25^. 

98 If a question upon which the judg- 
es below differ in opinioo be certin* 
ed to this court, and be here deeid' 
ed, the parlies are not preclud- 
ed from a writ of error on tne fiual 
judgment below when the whole 
cause will be before the court. 
Ogle v. Lee. 2 Cranch, 33. 

IL Writ of, its Effect in laying EX" 
ecution, ^c. 

i Writ of error a supersedeas to pre- 
vent ca. sa. and non est inventus^ in 
order to proceed against btyil* 
Sweetapple v. Ooodfellow. 2 Str. 
867. 

2 Where error abates by the act of 
partj, execution shall go. Jenkins 
V. Bales. 2 Str. 1015. Butler v. 
Litstuno de Fiani, 880. 

3 The plaintiff has no right to the 
return of a ea. sa. pending a writ 
of error. SmitH y, J^Ticholson. i 
Wils. 16. 2 Stri 1186. 

^ The judgment is not suspended by 
the writ of error returnable before 
the judgment signed. JVitt^ y. 
Folehumpton. 3 Salk. 398. 

6 A writ of error is no supersedeas 
where the judgment for lol. and 
the writ ^r 20l. Collins v. Scevingr 
ton. 3 Salk. 398. 

|6 Where a writ of error is brought, 
and no record certified, &c. (he de- 
fendant may have a writ, &c. de 
exBcuiione judicii. Jinowjmoufi. 3 
Salk. 146. 

y Writ of error to remove a judg- 
ment upon a plaint levied before 
the mayor, alderman, and sheriffs 
of a city, will not remove a judg- 
ment on a plaint before the mayor 
and constable of the staple. Gib- 
bpns Y. Saunders, 2 L, uaym, 819. 


8 Pending a writ of error, the plain- 
tiff in the original action may en- 
ter if he can ; for though this writ 
forecloses the court, and ties up their 
hands, yet it doth not alter the right 
of the parties. Badger y. Loyd, 
a Salk. 145. 

9 Proceedings agAnst bail stayed 
pending error by the principal. 
•Myer v. Arthur. 1 Str. 410. 

10 Where error is not brought till it 
is too late for the bail to surrender, 
the court will not stay proceedings. 
Everett v. Qery. 1 Str. 443. 

11 A writ of error is not a supersede- 
as until allowance or notice of it* 
Meritan v. Stevens. Willesj 271. 

And if the sheriff has levied under a 
sci.fa. after the issuing, but before 
the allowance of a writ of error, he 
must proceed to sell goods. Ibid. 

±2 In what case court will stay pro- 
ceedings in an action of debt on 
judgment, till writ of error deter- 
mine. Taswell v. Stone, it Bur^ 
90WSy 2454. 

13 A ca* sa. may be sued out for the 
purpose of charging the bail, not- 
withstanding a writ of error may at 
the time be depending on the judg- 
ment against the principal. Ward 
Y. BenSall. 1 L, Raym. 342. 

14 A writ of error will liot remove a 
judgment given after the term of 
which the writ of error was return- 
able. Though such a judgment is 
certified on a writ 'of error, the 
court cannot alter the writ of error 
so as to make the removal good. 
Canning v. Wright. 2 L. Raym. 
1631. Str. 807. WUson v. In- 
goldsby. 2 L. Raym. 1179. 

15 A writ of error to remove a plaint 
for a debt of 50l. will not remove 
the record of a plaint for a debt of 
541. 

Under a writ of error in redditionejU' 
dicii loqueUe qwB fait de quodam de* 
bito quinquaginta librarum quod idem 
•A. eocigit prefato B. the werdd 
" quinquaginta librarum^^^ cannot 
refer to the word judicii; they 
must refer to the word loqueliB. 
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Ekodam t. Wataan* 2 £• Ray* tempt if he proceeds ; for the al- 
mond, 1220. lowanee is of itself a supersedeas. 

i6 Allowanee of a writ of error, on 1 Term Rep. 279. 
a judgment by nU dieit^ is so entire- 24i Ifa writ of error be sued out be- 
]y a ^|iersc;(2eas to a subsequent writ fore judgment is sigfied, whieh is 
of execution and all proceedings . frequentlj the ease, and the plain- 
grounded thereon against the bail, tift will not sign judgment till after 
that all may be set aside upon mo- return of the writ in order to avoid 
tion. Dudley y. Stokes* 2 Black- the effect of it, and then sues out 
$tonef 1183. execution, the court will set aside 

17 In an action upon the recognizance the execution. 1 Term Rtp. al79. 

of bail to an action, if the defend- 25 Two things are requisite to make 

ant pleads that no capias ad satis- a writ of error a supersedeas of ex- 

faciendum was sued out against the ecution, vix. the allowauce (i e. the 

principal before the commencement delirery of the writ to the clerk of 

of the action, and the plaintiff in the errors) and putting in bail. If 

his replication sets one out a re- the writ of error be be allowed be- 

joinder that before it was sued out, fore judgment the time for putting in 

returned, and filed, a writ of error bail (four days) runs from the judg- 

was brought on the judgment a- ment^ if after judgment, from the 

gainst the principal, is a departure. time of the allowance. Gravell t. 

is Notwithstanding, a writ of error Stimpson. l Boss. ^ Pu//. 478. 
is allowed upon a judgment on the ^^ A writ of error operates as a su* 
day on which the capias ad satisfa- persedeas from the time of the al- 
ciendum upon it is re tamable, the lowanee though it be not served till 
capias ad satisfaciendum may be re- after execution. Meagher v. Fan- 
turned and filed ; and the plaintiff dyck. 2 Bos. Sf PulL 870. 
may immediately proceed against ^ ^o though it be not returned. 2 
the bail. Farkirn v. WUson. 2 L, East 439. 
Baymondf ±25%. 2S The allowance of a writ of error 

i9 A writ of error is not amendable may be served before the plaintifif 

though the instructions for it to the is entitled to sign final judgment, 

jcursitor were right, particularly if Payney. Whaley. 2Bos. SfPulL 137. 

the writ appears good upon the face 29 But the allowance of the writ of 

of it, and without the amendment error, previous to the judgment be^ 

would not have mov^d the record, ing siened, is an irregularity per* 

Tomkin v. Croker. 1 L. Baymondy mitted /or the convenience of the 

064. SaUc. 49. party ; for the judgment in the ae<- 

20 Writ of error is not a supersedeas tion is the truie foundation of the 
to execution unless bail be put in ^nt of error. 2 Bos. ^ Pull. 497. 
within four days* Anonymous, 30 The court will not infer that a 
Xo^, 753. writ of error was sued out for delay, 

21 1 hough a writ of error be siied because it was sued out before final 
out before judgment signed, it can- judgment signed. And though it 
not have any effect till the judgment should be made returnable before 
is actually signed. Jaquesy. JVYor- final judgment, it will still operate 
on. 1 Term Rep. 279. as a supersedeas upon the judgment 

22 And if a copy of the allowance be which, when signed in the same 
served before judgment signed, it term, relates back to the first day 
only operates as an allowance from of it ; and therefore execution issu- 
the time of signing judgment. 1 ed thereon, after such writ of error 
Term Rep. 279. allowed and served, was set aside 

^3 The service of the allowance is for irregularity. SomervilU v. 

fli^ly to bring the party into con- White. 6 East 14iJ. 

31 A writ of e|:ror may be made rtj* 
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iimable before the day on ^hich 
the jac^uieiit is actnally sigoed, if 
(iie writ of error and judgment are 
of the same term. HiuY. TebK 
Mw Rep. 398. 
83 And the teste of a* writ of error 

need not be on a seal day. Ibid. 
13 The eourt will not set aside an ex- 
ecution sued out before, but execut- 
«d alter the allowance of a writ of 
error served on the sheriff and the 
party, if the plaintiff in error has 
not regularly put in bail. Lane v. 
Bacchus. 2 Term Rep. 44. 
34 SecHS^ if bail be put in in time. Ih. 
3d The defendant in am action on the 
judgment cannot apply to the court 
to stay the proceeding pending a 
writ of error on that judgment, un- 
til he has put in bail. SmiUi v. 
Shepherd. 5 Term Rep. 9. 
36 And the bail must be perfected 
before he can make such applica- 
tion. Bicknell v. Langstqffe. 6 
Term Rep. 455. 
*7 The court of K. B. staid the pro- 
ceedings in an action on a judg- 
ment, pending a writ of error 
brought to reverse that judgment, 
notwithstanding the plaintiff swore 
that the writ oir error was brought 
for delay, and that he offered to the 
defendant's attorney to waive the 
jadgment if he would point out any 
error, which was refused. Christie 
V. Richardson. 3 2'erm Rep. 78, 
^ But see EntivisUe v. Sliepherd. 2 

Term, Rep. 78. 
89 And the court of K. B. refused to 
stay proceedings against the bail, 
pending a writ of error on the judg- 
ment against the principal, where 
the principal had confessed that the 
writ of error was brought purely 
for delay. Pool v. Ckamock. 3 
TmnRep. 79. 
40 Where defendant's attorney in ef- 
fect told the plaintiff that the writ 
of error was brought for delay, the 
eourt refused to stay proceedings 
pending it. Law v. Smith. 4 Tgrnt 
^ep. 436, n and Miller v. Cousins. 
2 Bos. S^ Full. 329. 
The same on a similar declaratioa 


by one of the bail. Evans v. Gik 
bert. 4 Term Rep. 436, n. 

41 But it is not enough that the de- 
fendant's attorney has declared the 
debt would be settled, and that time 
was all the defendant wanted. Raw- 
lins y. Ferry, ^ew. Rep. 807. 

42 8o on sued detlaration by the at- 
torney, the eourt of C. P. refused 
to set aside an execution issued af- 
ter notice of the allowance of a 
writ of error. Mitchel v. Wheeler. 
2 n. Black. 30. 

43 The courts have refused to set a- 
side a defendant's execution for the 
costs of a nonsuit sued out after al- 
lowance of a writ of error, on the 
ground that the writ of error could 
only be for delay. Box v. Rennet, 
1 H. Black. 48£. Kempland v. Ma- 
cualey. 4 Term Rep. 436. 

44 But in a subsequent case the eourt 
of K. B. said they would not refuse 
a rule to stay proceedings pending, 
a writ of error on a judgment of 
nonsuit, without some declaratien 
of the party, &c. that the writ of 
error was brought for delay. Le- 
veil V. Ferry. 5 Term Rep. 66S. 

45 Where the defendant's attorney 
had used expressions equivalent to 
such a declaration, the court refus- 
ed to stay the proceedings pending 
a writ of error. Mader^ium v. 
Grant. 5 Term Rep. 714. 

46 The court will not permit exeeu* 
tion to be taken out pending a writ 
of error in parliament, on the 
ground that the writ of error is 
brought for delay, merely because 
the defendant suffered the judgment 
to be affirmed in the Exchequer- 
chamber without any objection. 
Harrison v. Qrote. 6 Term Rep. 

400. 

47 K defendant bring a writ of error^ 
and plaintiff bring another action 
on the judgment and recover, he 
cannot sue out execution on the se- 
cond judgment till the writ of error 
be determined. Benwell v. Black. 
8 T'erm Rep. 643. 

48 Where an action is brought on a 
judgment recovered in K. B. and 
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after judgment the defendant brings 
a writ of error, and obtains a rule 
to stay proceedings in the mean 
time, and the plaintiff dies before 
judgment affirmed, the court will 
not permit judgment to be entered 
nutic pro tunc. Bates v, Lockwood. 
1 Term Rep. 637. 
49 But if the action be brought on a 
judgment recovered in the common 
Pleas, the eourt will not stay pro- 
ceedings pending a writ of error 
without the defendant's giving 
judgment in the second action. 1 
Term Rep, 637. 

00 See the difference of the form of 
the recognizance on writs of error 
in Cam. 8eac. and B. R. 2 Term 
Rep. 59, n. 

01 A rule for setting aside an exeeu^ 
tion, sued out after the allowance 
of a writ of error, discharged with- 
out costs, the writ of error having 
been taken out against good faith. 
Cates v. West. 2 Term Rep. 183, 

52 If the plaintiff recover a judgment 
against two defendants in B. R., 
and one of them bring a writ of er- 
ror in Cam, 8cae.^ the plaintiff can- 
not charge the other defendant in 
execution till the record be remit- 
ted into the conrt of B. R. notwith- 
standing the writ of error might 
have been quashed immediately, 
because not brought by both defend- 
ants. Laroche y. Washhorov^h ^ 
Miiland. 2 Term Rep. 737. 

03 The court will not set aside a teS' 
turn capias ad satisfaciendumf sued 
out without an original capias to 
warrant it, thoiigh a writ of error 
has been brought, if a capias ad 
satvifaciendum have been afterwards 
sued out, returned, and entered on 
the roll. Milstead v. Ooppard, 5 
Term Rep. 272. 

&4f A writ of error upon a judgment 
in debt on a recognizance of bail is 
a stay of execution : not being with- 
in the excqition of the statute 3 J. 
1, c. 8, .either as a judgment upon 
an obligation conditioned for pay- 
n»ent of money oniy (the reebgni- 
zance being to pay money, or do 


something else) or as ajadgm^nf 
upon a contract^ which is there u- 
sed in contradistinetion to an obti^ 
gation. Dell v. Mild. 8 East, 240. 
00 Where a first writ of error abates, 
or is put an end to by the act of the 
plaintiff in error, a second writ of 
error brought in the same court is 
not a supersedeas of execution as 
the first is; and execution may 
then be sued out without leave of 
the court. But in error of matter 
of fact coram t?o6iV, which is riot 
within the statutes requiring bail 
in error, the writ of error is, or is 
not, a supersedeas according to the 
circumstances ; and the court must 
be moved for leave to sue out exe- 
cution pending it. Birch V. Triste. 
8 East, 413. 

06 Though a writ of error abate by 
the death of the plaintiff in error 
before it be returned and certified^ 
yet execution cannot afterwards be 
issued on the judgment without 
leave of the court : and the courfc 
refused leave for the plaintiff, here 
tolssue a testatam fi.fa, tested in 
the last term on the return day of 
the original ji.fa. which was aft«r 
the allowance and service of the 
writ of error. Lord Kinnaird et al^ 
Y. Lyall. 7 East, 296. 

07 On granting a writ of error the 
eourt will, if requested, order a SU' 
persedeas, to an execution, which had 
issued, on bond being given to th& 
adverse party. 1 Mass. 106. 

08 A writ of error not returned to the 
proper term is a nulity. 4! Dal- 
las, 21. 

09 AVhat shall be considered as 
including in," or referred to, by a 
bill of exceptions on acquiring the 
writ of error. 3 Dallas, 422, 3. 
inn. 

60 A writ of error must bear test of 
the term preceding that to which 
it is made returnable. 3 Dallas, 
371 to 377. 

61 Writs of error to remove causes 
. into the supreme court of the Uni' 

ted States can only issue from the 
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tlerk'i •ffiee of the eourt. d Dal- in R. B« and not in parliament. 
Us^ 4Q1. lCnoW9 case. 8 8alk. 14^. 

62 If a writ of error be served beford il Upon a writ of error, &e. defend* 


the return dajr , it may be riiturned 
after, even at a subsequent term 9 
and the appearanee of the defend- 
ant in error waives ail objection to 
the irregularity of the return^ 
Wood ▼. Lide. .4t Cranch^ ISO. 

m. Froeeedings and Jiidgmint iu. 

Want of original assigned, and a 
release mispleaded. The court may 
award 4 eertierari ad inform, eon' 


aot pleaded a release of errors; 

the judgment shall be nil capiat per 

breve. J&rle v. Clifton, l JVils^ 3. 

3 Salk. 2i4< 
i2 A writ of error cannot be quashed 
' before the transcript is returned 

and filed. Accourt v. Swift. 1 L. 

Haym. 329. 
id The defendant in error may brin^ 

a scire facias quare execuiionem non 

habereti if piaintifl* in error lie still. 

Lynch v. Coot. 3 Salk. 141. 


scientuRii, court eannot depart from 14 A writ of error to remove the re- 


2 


the point put in judgment. Error 
in faet may be confessed, but uot 
error in law. Carlton y. Mertagh. 
1 Salkeidy 268. 2 L. Raymond, 
±005. 

On error to reverse a fine, scire fa^ 
das must go against tertenants. 
Mon. 1 Salk. 339. 


cord in an action by bill, will not 
remove the record io an action by 
writ of privilege. Darby v. Anely, 
2 L. Jtaym. 1170. 
15 After aHirmance, no writ of error, 
coram vobis is a supersedeas without 
motion. Home v« Busliell. 2 Sir. 
04^9. 


No writ of error coram vobis lies 16 On demurrer to assignment of er- 

after affirmance. Burleigh v. JETar- rors, thejudgment is quoad qfirme^ 

ris. 2 Sir. 97fi. tur. Jeffrey v. Wood. 1 Str. 439. 

Writ of error of fine removes only 17 £rror does not lie in the Exche- 


6 


a transcript. Fazarcharly v. Bal 
do. 1 8a!uc. 341. 

A scire ^cios upon a judgment 
mast be made returnable, as the 
process in the * action in which the 
judgment was recovered was. Eden 
V. Wills. 2 L. Ray^nond, 1417« 
S(r.604. 
6 It was agreed by court and conn^ 
eil that a writ of error could not be 
nonprossed without a rule ^ to as 


sign errors. 
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quer Chamber on an award of exe- 
cution only. Bertie v. CluUerbuck. 
2 Str. 1102. 

18 A writ of error by some only of 
the persons against whom a judg- 
ment is given, is irregular. Qer-' 
rard v. AmM. 1 L, Bayw. 4O0« 

19 Court will not qnaah error, though 
it appears 29 years after judgment 
on motion, ^ggs r. Evans. 2 
Str. 837. 

Leith V. M^Ferlan. 20 If the statement of the assignment 

of a bail bond shews that the sher- 
iff assigned it according to the form 
of the statute, it is unexeeptionablo 
after judgment by default, though 
it does not show he assigned it by 
indorsement attested, &c. Mifflin 
y. Morgan. 2 L. Baym. Id64. 


3 Burr. 1772. 

7 Plaintiff in error in parliament up« 
on ejectment obliged to entec into 
rule not to commit waste. Wha* 
rod V. Smart 3 Burr. 1828. 

8 The plaintiff in error cannot plead 
to the scire facias quare executionem 


non that the^xeeution is executed. 21 AH the persons against whom a 

a judgment is given must, if 1 if iu^, 
join in a writ of error thereon. No 
writ of error is amendable, though 
the instiHictions to the cursitor were 
right 'y at least, not at the instance 


Parker v. Stanton* 2 L. Raym. 
1414. Str. 679. 

9 Defendant in erfor cannot trans- 
cribe the record, tinon. 1 Wils. 
35. 

10 Errorf^ in faet must be redressed 
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df the defendant in error. ^Falter 
V. Stokoe. 1 L. Raym, 71. 

22 Upon the general assignment of 
errors in an action against au at* 
torney as suoh, it eannot be object- 
ed that it does not appear that the 
notion was tommenced either by o- 
l^igina) writ, bill, o-r attachment, of 
privilege. Graddell v. Tyson. 2 
L. Raym, 1441. 

2B To the plea of the release of er- 
rors, if the plaintiff replies, that 
there was another judgment of the 
samjB tenor with that upon which 
the writ of error is brought, and 
that the release replied to thai, he 
ought to set it out at length. Du' 
venant v, Itaftor. 2 L. Raym, 1046. 

S4 Error of a judgment in ejectment 
against several defendants, and the 
writ concluded 0^ etamnum ipsorurhj 
which must be against all, when it 
appeared by the record, that the 
judgment was against three, yet 
well. Ball T. Richards, 3 8alk, 146* 

2& Where the plaintiff in error pleads 
to a scire facias f there shall be ex- 
ecution if it goes against him, btit 
th« writ of error shall proceed. 
Gardner y, Claoston, 1 Sir. 390i 

26 It is no objection to proceeding 6n 
error, that the return is not signed 
by the ohief justice. Blackwood v. 

-The South /^a Company. 2 8tr. 
1063. 

3T In error, where a release of erro^rs 
is found, judgment shall be, that 
plaintiff take nothing by his writ. 
Cunningham v. Houston.. 1 titr, 127. 

^ Where writ of errof abate! in cam. 
scac. the judgment is not in B. R. 
without a remittitur* Howard r. 
PiU. 1 8alk: 261. 

29 A writ of error to remote a record 
between «/$. plaintiff, and B. defend- 
ant, will remove a record between 
•^. plaintiff and B. toe;ether with 
others, defendants. Hunt v. Laic- 
son. 1 L, Raym. 347. Str. 20O. 

30" The rule to assign errors was set 
aside, because given before any rule 
on the scire facias quare executio 
nan. Marshal v. Cope. 2 Str, 917. 

Si Where want of original is assign* 


ed, the plaintiff in errof must tiie d 
eertiorari^ unless the defendant con- 
fesses. Smith v. Stoneard. 1 Salk. 
267. 2 L. Raym. 1156. 

82 Defendant in error may sue out a 
second certiorari after a variance 
original retnrned on the first. Bar^ 
naby V. Sanderson. 1 Salic. 266* 

83 A writ of error does not abate br 
the death of one of several defend- 
ants; but it does by the death of 
one of several plaintiffs. Execu- 
tion must be sued out against all 
the persons against whom a judg- 
ment is given, unless cause for 
omitting any appears on the re- 
cord. Execution may ba taken out 
after the death of the party against 
whom it issues, if testea before. 
Penoyer v. Brace. 1 L. Raym. 244. 
1 SaUc. 319. 

84 If a record is once removed by a 
writ of error, though the writ is af- 
terwards quashed, the record con- 
tinues in the court of error. The 
mis«'ecital of a former writ of error 
coram voids is fatal, if one writ of 
error is quashed, a writ of error cO" 
ram voHs must be entered on the 
same roll with the former. In a 
rait to defeat a record, any variance 
in the description of the record 
is fatal. fFalker n Stokoe. 1 L. 
Raymmvd^ lai. 

3d Trespass and false imprisonment 
against two ; one only found goilr 
ty 5 error in the name of both. Th6 
court amended it, by striking out 
the name of defendant, for whom a 
verdict had been given below. Fe- 
relstand Smith V. RafaeL Cowp.^25. 

86 Error abates by motion; court 
' must be moved for execution ; oth- 
erwise if for variance. Gigger^s 
Case, i Salic. 264. 

37 After judgment on a bond a de- 
fendant cannot suggest a neglect to 
specify it according to the capita- 
tion act. Petray v. Sir Jinstin Pal' 
grave. 1 L, Raym. 324. 

38 Common rule to assign errors un- 
der an expiration on affidavit, that 
no one was concerned for plaintiff', 
oourt made new rule for four days 
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%o fix in the offiee, then nan pros. 
Leeds T. Power. 1 8tr, 417. 

39 Where plaintiff brings error, and 
the court rererse, they cive a new 
judgment, otherwise if Uie defend- 
ant brings error. Farker v. J?ar- 
ris. 1 aalk, 262. 

40 Consent rule to confess a jadgment 
Id an aetion on a former judgment, 
OB which error was brought, with 
stay of execution till the writ of er- 
ror determined, does not imply a 
consent to bring no writ of error on 
the stcond judgment. Wade y, 
Rogers. 2 Black. ^80. 

41 Writ«f error abates not by the 
deaith of the defendant in error. 
Afler award of execution on sci. fed 
'defendant cannot have advantage 
of matter pleadable to that ; others 
wise after two nihih. Wicket and 
another v. Creamer, i 8alk. 264. 

1 Z. Raymond, 4B%, 

4i2 The defendant w error pleaded a 
release of errors, which was found 
for him and the court ordered the 
entry to be, that the plaintiff should 
be barred of his writ of error, non 
quod affirmetur. Dent v. Lingood. 

2 8tr. W3. 

48 Upon a bond hail justify as io 
double what is really due. Jews 
allowed to cover when they swear, 
4 Anne^ e. 16. The court of exehcr 
■qaer chamber may try release. Gro- 
mez Serra v. Munez. . 2 Str. 821. 
4* Where on error from Ireland^ on 
a collateral point the judgment is 
affirmed, the record must be sent, 
back, and B. R. in England, cannot 
proceed upon it. Forlesctte •Aland 
T. Mason, 2 8tr. 1258, 861. 2 L, 
Raymond, 1433. 
45^ Upon pleading the statute of lim- 
itations in error, the judgment is to 
bar the plaintiff of his writ. There 
can no venire facias de n&vo be a- 
warded on error. Street v. Hop-^ 
kinson and another 2 8tr. 1P55. 
46 Error upon a judgment in C. B. in 
an aetion against • two, and one of 
the defendants was outlawed. And 
exception was taken to the writ of 
itrror^ because it mentioned the writ 


to be brought against one only ; but 
it was held good, because the writ 
as to the other was determined by 
the outlawry. Oliver v. Uunning. 
1 L. Haym. 691. 

47 If the want of an original is as- 
signed for error, and, upon a certl- 
orari, a return is made, that there 
is no original, the defendant in er- 
ror may, upon a suggestion, that 
there is an original of another term, 
sue out a second eertiorari without 
giving any notice to the plaintiff's 
attorney, Leving v. Calvery. 1 
L. fiaym. 695. 

48 Error to reverse an .outlawry in 
Chester. The defendant pleaded, 
that no bail was put in before the 
allowance of the writ of error, an^ 
the statue of 31 EL c. 3, for error 
in reversing outlawries. Per euri-- 
am. This is no plea ; for it is well 
enough, if bail be put in at any time 
before the reversal. The error 
here was the want of pro eomitatu^ 
Wilhrahatn v. Doyley. 1 L. Ray- 
Viond, 600. 

49 A writ of error was Ibrought upon 
a judgment quod partitio fieret, in a 
writ of partition, and before the 
^nal judgment ; and therefore the 
record was held not to be removed, 
and the writ was quashed. Ejt 
relatione m^ri Jacob Finch v. Ranow. 
1 L. Raym. 610. '3 8alk. 145. 

00 Court may award certierari ex of^ 
f€io to supply a defect in the body 
of the record after in ntdlo est erra- 
tum pleaded, by pleading in nuUo est 
erratum, the defendant admits th% 
record to be perfect, and cannot af- 
terwards allege diminution. Mere* 
ditk ^. Davis, i 8alk. 270. 

01 The best way to remove an indict- 
ment is by certiorari to remove 
it into the erown-ofiice, and then 
brins a writ of error coram vobis 
residen ; and upon that, the course 
is to give a rule to ui^sign error^ 
and then to move for a peremptory 
role, and in default thereof to have 
a Tton-pross, atrd then an award of 
execution. Jlegina v. Faxby. i 
8alk, 266. 
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52 Where two joiu iu a writ of error, But on a writ of error from the C. B, 

and oue will not assign errors, the though a transcript only is remoy- 

court will give the other time to ed into the king's beneh, the latter 

suiiimou aud sever. Where there may award execution. Ibid. 

are two executors, and one under 56 If a judgment in B. R. be reversed 

age, they may sue, but cannot be in parliament, the judgment must 

«ued by attorney ; but one may ap- be entered (here. If judgment for 

pear by attorney and the other by the defendant on a special verdiet 

guardian. Frescobatdi t. Kinantson* be reversed in the exchequer cham- 

2 Str» 783. ber^ that court shall give the new 

i53 A writ of error from the king's judgment otherwise an demurrer, 

bench to the exchequer chamber rhiUips v. Berry. 1 Salk, 403. 1 

cannot be quashed in the king's L, JRaymoyid^ 5, 

hench. Lloyd y. Skutt. i Doug, ^7 After judgment for the defendant 

250 to 3d3. * the plaiutift' brought error,. and as^^ 

Nor in the court of chancery. lb, n. signed infancy in the defendant, 

A writ of error lies from the king's and appearance by attorney ; then 

bench to the exchequer chamber in took out scire facias ad audiendum 

a qui tarn action of debt. Jbid, efTore»,^and after a scire feci re- 

Qu. If in any case where the action turned, entered the default ; and, 

is by original. Ibid, upon producing the record, the 

It does not lie in actions de scandulis judgment was reversed on my mo- 

ma^natwn< Ibid, tion, without making it a concilium^ 

54i Where error is brought on a judg- «r putting it in the paper. fVahns^ 
ment that the parol shall demur, ley v. Roson, 2 Str, 1210. 
the nonage cannot be pleaded, a- ^8 Error coram vo6is, and infancy as- 
gain to it. Error in 6. R. in Ire- signed, a scire facias ad audiendum 
iand^ to reverse a common recove* errores^ and a scire feci returned ; 
ry suftered there in C. B. The the defendant did not appear and 
tenant pleads infancy, and that he join iu error, and the plain till' ap- 
is in by descent, and prays the parol plied to the court to know what to 
may d«mur, judgment accordingly, do; and they directed him to put 
which is affirmed upon error here it in the paper, without taking out 
in B. R. He may plead thus, after any "rule to join in error, and when 
an imparlance, and the plea will it came on, the judgment was re- 
he good although it does not men* versed, Thatcher v. Stephenson, 
lion the infant's age. Sir John i Str, 144', 

Forteseue Jiland v. Mason, 2 Str, 09 If error is assigned on a mistake 

86 1. in form, the mistake may be amend- 

S5 On a M rit of error from the king's ed in the court below, pending the 

bench in Ireland^ only a transeript writ of error, JRicharas v. Brown, 

of the record is sent over to the B. 1 I^^^' ^^^. ^o 115, n. and 116, n, 

R. in England^ and if the judg* And this in a penal action. Ib^ 

ment be affirmed, such transcript 60 An avowant is not a plaintiff with^ 

is sent back by writ of mittimus to in 8 Hen, 7, c. 10, and is not enti- 

the king's bench in Ireland^ and tied to costs or damages on the af-< 

that court must issne the subsequent firniance by a court of error of a 

process. Vicars v. Haydon, 2 judgment in his favour, 2 Bwg, 

Cowper, 841. 709, n. 

So on a writ of error from the B. R. 61 Only a transeript of the record is 

England to the house of lords, only removed mi9, CtmiScac, on a writ 

a transcript of 4he record is sent u[>, of error from K. B, Lloyd v. Skutt, 

and when remitted, the king's bench i Doug. 352, w. 

awards execution. Ibid. W On writs of error, the ^^^estion 
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trlieili^ the jadj^^s beloW were pro- 
perly eonstiiuted eannot be entered 
iflto : it is stiffieient that they were 
judges de facto in a eeurt having ju- 
risdietion of the subject matter. 
MiUvard v. Thatcher, 2 Term 
Rep, 87. 

63 If judgement he given for (he plain- 
tiff on one count in a declaration, 
and a distinct judgment for defend- 
ant on another, and the defendant 
bring a writ of error to reverse the 
judgm nt on the first count, the 
eaurt of error cannot examine the 
legality of the judgment on the se- 
cond count, no error beine assi^^ned 
on that part of the record. Camp- 
hell V. French, in error, 6 Term 
Bep. 200, 

6* When a record h removed here 
from a county palatine court by a 
writ of error, and that writ is non- 
prossedf this court will award exe- 
eatibn. Cotvperthwaite v. Owen, 
3 Term Biep, 657. 

65 If there be a bill of exceptions to 
the rejection of evidence in the 
Court of Great Sessions iti JVales, 
and upon error in K. B. the evi- 
dence is deemed admissible, the 
court of K. B. will award a venire 
de novo into the next English coun- 
ty. Davis V. Pierce, 2 Ttnn Rep. 

±26. 

66 The court of exchequer chamber 
is bound to allow double costs to the 
defendant in error, on the affirm- 
ance of a judgment of the King's 
Bench. Shepherd v. Mackreth, 2 
H. BUtek. 284:. 

67 Biit it is entirely a matter in the 
discretion of that court, whether in- 
terest shall be allowed or not, on 
such affirmance. 2 H, Black. 2SAi, 

68 And upon the affirmance of a judg- 
ment for the plaintiff, in an action 
upon an attorney's bill they will not 
allow interest. Walker v. Bayley^ 
in error. 2 Bos. Sf Pull. 219. 

69 The court of exchequer chamber 
will allow interest to a defendant in 
error, under stat. 3 //. 7. c. 10. on a 
judgment of non-pros as well as on 
a judgment of affirmance. Note; 


for the future the interest allowed 
will be Bl. per cent, instead of 4^ 
Sykes r, Harrison, in error, i Bos. 
Sf Pa//. 20. 

70 Where judgment for the defendant 
on a special verdict is reversed in 
the exchequer chamber, that court, 
on motion, will give a iitial judg- 
ment for the plaintiff. Been d. Mel- 
lor V, Moore, in error, 1 Bos. and 

, Pull. SO. 

71 If a writ of error is brought by 
two persons upon a judgment recov- 
ered against themselves and anoth- 
er, and the death of the third is not 
•u^ested, the court will quash the 
writ upon motion. Andrevcs et dl, 
V. Bosworth. 3 Mass. 228. 

72 If a writ of error has issued in a 
case where a certiorari ought to 
have been moved for, the court 
sometimes look into the proceed- 
ings, and if an error is found, for 
which a certiorari would have been 
granted, they will quash the pro- 
ceedings: otherwise they will^uash 
the writ of error as havine iisued 
improvidently. PraJtt. t. Hall, 4 
Mass. 289. 

73 A judgment of the commen pleas 
will not be reversed on error, be- 
cause the items of the bill of costs 
do not appear. Southworth v. 
Packard. 7 Mas^, 90. 

74 It is an improper practice to insert 
the particular errors in the writ of 
error : they should be stated in the 
scire facias to hear errors. Pierce 
T. Adams. 8 Mass. 883. 

70 Where some of the defendants iit 
the court do not join in bringing the 
writ of error, it seems that they 
ought to be summoned and severed. 
Bradshaw v. Callaghan and wife. 8 
Johns. Rep. 508. 

A judgment may be affirmed in part, 
and reversed in part. IMd, 

70 It was adjudgea to be error that 
the court below permMted the plain- 
tiff there to amend his declaration 
by the writ, after the jury had been 
sworn, and then had them sworn a- 
gain, and received their verdict, 
without eottsant; without giving the 


so 
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defendant leate io plead anew, and 
without an imparlance or awarding 
the payment of costs by the plain- 
tifi: 1 Dallas 464. 

Writ of error, how to be returned hy 
the clerk below. 1 Cranch. Rules 
of Court, XVJI. 

If th^ writ of error issues > uithin 30 
days before the meeting of the court 
the defendant in error ftiay enter his 
appearance, and proceed to trial, 
otherwise the cause must be contin- 
ued. Ifn£ XVIII. 

Where the writ of error appears to be 
brought for delay only, the judg- 
ment shall carry interest to 10 per 
^nt per annum, by way of damages. 
In other eases six per cent. lb, 

97 A writ of error will be dismissed, 
if neither party appears when the 
cause is catUd. Badford v. Craig. 
6 Cranch 289. 

T8 In error from a court of common 
pleas, the plaintiff may proceed by 
a rule on the defendant to join in 
error, or by a scire facias ad audi^ 
endum errores, Sfmden y. Mc^Ev- 
ers. 1 Johns. Cas. 169. 

n What verification of a record, on 
a return of a writ of error, is defee-* 
tive. 3 Dallas 401, a. 


lY. Costs OHL 

± There may be costs on error, 
though none in the original suit. 
Fergiison v. Raudinson, qui tarn. 2 
Str. 1084. 

2 Upon quashing a writ of error, 
the defendant shall have costs as 
he should have had, the judgment 
being affirmed. All the persons a- 
gainst whom a judgment is given, 
ought, if living, to join in a writ of 
error upon it Ginger v. Cowper. 
2 L. Ji^ym. 1403. 8tr, f^oe, 

d Costs allowed on quashing writ of 
error returnable before judgment, 
but defendant liable, if he entered 
eontinnance, to defeat writ of er- 
ror. Rejindox v. Randolph. 2 8tr. 
634. 

S Where the judgment is against 


two, a wHt of error ad damnrnm of one 
only will net lie, and costs on quash- 
ing writs of error are to be given in 
all cases. Cooper v. Ginger. 1 Str. 

606. 

5 If errors are not assigned accord- 
ing to the rule of court, the writ of 
error will be dismissed with costs* 
General Ride* 3 Cranch, 2^9^ 


ESCAPE. 

i If a man escapes and returns a- 
gain, and after conm its a second es- 
cape, he cannot be taken up for the 
first escape, it being purged by his 
return. Jlnon. 1 8tr, 423. 

2 In escape, it must appear the 
commitment is of record, as one of 
the king's justices does not import 
a judge of B. R. Wightman v. 
Jmdlens. Z Btr. 1226. 

8 Precedent assent of the plaintiff 
will excuse escape, but not subse*- 
quent. Scott v. Peacock. 1 8alh, 

sri. 

4 Discharge by court not having ju- 
risdiction, is void. •Ammymous. i 
8alk. 273. • 

d t^. levies a plaint in the sheriff's 
court of London, against B. being 
in custody on a former plaint hy C, 
B. escapes, A. may bring escape^ 
Jackson y. Humphreys, l Salkeld^ 
273» 

6 Rescue no excuse for gaol keeper 
bringing up prisoners by hab, corp, 
charged with wilful and voluntary 
escape. 0'JV*eiZ v. Marson. 5 £urr, 
S8i2. 

7 Retakii^ a pel*son upon an escape- 
warrant, though on a Sunday, is 
not within the statute. Mooters 
case. 8 SaUc, 148. 

8 Indictment against gaoler for neg- 
ligent escape of //. committed to 
prison, and charged with high trea- 
son, ill. lU King V. Fell. 1 Salk, 
272. 1 L. Ray^n, 424. 

Error in commitment will not excuse 

gaoler. lb. 
And the sheriff is chargeable crimino^ 

lUer. lb. 
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t Debt lieit against the sheriff for an 
eseape, to recover the whole debt 
and damagos, if a defendant taken 
in exeention is seen afterwards at 
large for anj the shortest time, eren 
before the retarn of the writ. 
Hawkins y. Tlomer* 2 Blatkstone^ 

1048. 
iO Prisoner being carried bj the per- 
mission ,of the sheriff, through a- 
lother county, and calling upon his 
attorney there, in his way to judge's 
eUambers upon an hah, corp. is not 
escaping within stat. 21 Jac. 1, c. 
19, s. 2, so as to make the party 
bankrupt. Rose v. Green, 1 J^urr. 

it One committed for a contempt in 
chancery turns himself over to the 
K. B. and is taken up by an escape- 

< warrant, but supersed, such warrant 
being held void. Hinchdiffe v. 
Vaym, 1 Sir, 99. 

12 Marshal not chargeable in the es" 
eapc, till notice of the commit- 
ment. New trial not granted for 
matter omitted to be insisted on at 
former trial. Watson r. Sutton* 

1 SaUc. 272. 

13 In escape, the place where pris- 
oner h4d been surrendered, is im- 
material. Oates y, Machen. i 
Sir, 595. 

14> Escape-warrant sspersf^ded, be- 
cause the party was entitled to be 
discharged at the time of the es- 
cape. fVebb V. Thompson, iStr. 

401. 

10 In debt, upon an escape, the com- 
mitment is but inducement. And 
though it is not set forth with a 
prout patei per recordunij It will be 
well enough on a general demurrer. 
An administrator cannot bring an 
action in his own right for the es- 
cape of a person in execution on a 
judgment recovered by the adminis- 
trator ill right of his intestate. 
Wale V. Briggs, i L, Baym. 35. 

2 Mk, 065. 

t6 It h an escape for a prisoner in 
the ELiujs^'s Bench prison to be at 
lars;e befor^ the usual day rule is 
niade, though his name is compri* 


led m the common petition, and af^ 
terwards inserted in the role. Ban^ 
iel T. Morewood. 2 L. Baymondy 
927. 

17 In escape, the caption must be he*^ 
fore action brought. Debt lies on 
negligent escape. Stonehouse r. 

, J^lms. 2 Sir. 873. 

18 Affidavit of the warden of tho 
Fleet, that an escape, (for which 
debt was brought) was without hit 
knowledge, may be conditional, ^' if 
any such escape there was." IVest 
V. Eyles. 2 Black. 1059. 

19 Escape upon erroneous procesv, 
sheriff is liable. Shirley t. Wright, 
1 Salk. 273. 2 L. Baymondj 775. 

20 Defendant taken on an escape** 
warrant by a judge, alter his remo- 
val both defendant and warrant 
discharged. Carter v. Jewell. Z 
L. BaymoTidj 1513. 

21 A bailiff, who has arrested a pris- 
oner on mesne process, may retaker 
him before the return of the writ, 
though he voluntarily permitted 
the prisoner to escape immediately 
after the arrest. ^Atkinson v. Mat'' 
teson, 2 Term Bep, 172. 

21-2 A voluntary return of a prisoner, 

.aftei: an escape, before action 

brought^ is equal to a retaking on 

a fresh pursuit; bat it must be 

pleaded. 2 Term Bep. 126. 

23 A plea that if the prisoner escap- 
ed several times (without specifying 
them) he returned as often, is baa. 
1 Bos. S[ Full 413. 

2\ Under a count for a vchxniary es- 
cape, the plaintiff may give evi- 
dence of a negligent escape ; and 
the defendant may plead a retaking 
on a fresh pursuit to such a count, 
without traversing the voluntary es- 
cape. 2 Tenn Bep, 126. 

25 An escape from the rules of the 
king's bench prison without the 
marshal's knowledge, is not a vol- 
untary escape. 2 Term Bep, 126. 

26 If a sheriff, having arrested a de- 
fendant on mesne process, keep 
him in his custody after the return 
of the vrrit, and then carry him to*, 
prison, he is net liable to an action; 
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on the ci^e Hf for atl eseapet ; if the 
. jury find thai the plaintiS' has not 
heea delated <»r prejudiced iu hii 
suit. Fianck v. Jinderson. 6 Tirw 
Pep. 37. 
^7 if a. sheriff'ji officer having taken 
a prisoner in e$$(^ution^ permit him 
to so about with a follower of his 
he&re he takes him to prison, it is 
an jesoape. Qu. Whether it would 
. Iiot have been an eseape also, if the 
offieer himself had aceompanied 
him. BentQn y. Sutton* i Bos, Sf 
Full 24. 
28 The bailiff of a liberty, who has 
. the return and execation of writs, 
is liable to an action of debt for an 
^seape^ if* he remove a prisoner, 
taken in execution to the county 
gaol, situate out of the liberty, and 
w there deJiver .'hiin into the custo- 
dy of the sherift'. Boothtnan v. Sur- 
rey^ 2 Term Rep> 5. 
2Q An administratrix may maintain 
. an action in her own name as;ainst 
the marshal for the eseape of a 
prisoner who is in execution on a 
judgment obtained by ben as ad- 
ministratrix* . 2 TfnnJlep* t26. 

30 An action of debt igi^iU li^ against 
a goaler for the escape of a prison- 
er in execution, though fhh esQalpe 
were withoat the knowledge oi* fault 
of the gaoler, who in such ease can 
avail'himself of nothing but the act 
of God, or the king's enemies, as 
an excusfi. Sbept v. EyUs. 2 H. 
Black. 108. 

31 In debt against a sheriff or gaoler 
for an escape of a prisoner in exe- 
entioD, the jury cannot give a less 
sum than the creditor would have 
recovered against the prisoner, 

• namely, the sum indorsed on the 
writ, and the legal fees of execution. 
Bonafaus v. Walker, 2 Term Rep. 
123. 

^2 In an action against the sheriff for 
the escape of a prisoner on mesne 
process, the plaintiff was nonsuited 
because he could not prove any 
debt against the prisoner who es- 
caped. Alexander v. Macauley. ^ 
Term Rep. Qii, 


93 ^. heii^ in custody at the suit of 
Ji, in aifoint action against B. and 
C.y B' justifies bail in an action en- 
titled by njistake " 4. against vfl.'* 
only, and a rule so entitled is serv- 
ed on the marshal of K. B. who 
thercMpQu discharges B, out of cus- 
tody, he not being charged in cus- 
tody iu any niore tban one action 
at the suit o^ A.: held that the 
marshal was liable in an aetion for 
an escape. White v. jQm9, $ Elastj 
292. *• 

34 In an action against the marshal 
for an eseape, it- being alleged in 
the declaration that the prisoner 
was arrested on mesne process, and 
brought before a judge at chambers 
by virtue of a writ of habeas cor- 
pus, and was by him thereupon 
committed to the custody of the 
.marshal, as by the record thereof 
now remaining in the court of K. B. 
appears, &c. such allegation is ei- 
ther impertinent and surplusage ; 
(for properly speaking, such docu- 
ments are not records nor, capable 
of becoming so) or, considering 
them as quasi of record^ the allegi|,- 
tion is sufficiently proved by the 
production of them from the office 
of the clerk of the papers of the K. 
B. prison, with whom they were 
properly deposited. Wigleyv.Jones. 
B East 44iO. 

35 In an aetion for an eseape out of 
execution the declaration alleged 
that the prisoner was by habeas cor- 
pus brought before a judge of K. B. 

* and by him committed to the custo- 
dy of the marshal, '^ as by the said 
writ of itabeas carpus^ and the said 
commitment thereon now remaining 
in the said court more fully ap- 
pears :" held, that evidence of a 
commitment by a jude:e of K. B. 
but not filed of record, would not 
support the action. Turner r. 
Eyles, 3 Bos, ^ Full 436. 

Held also (hat the above allegation 
(even if necessary} must be proved 
as laid. Ibid, 

86 }f an officer permit a prisoner to 
go at largo on his promise to pay 
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ike debt to the ereditor ; io eonse- 
qaeoee of whieh he h obliged to 
pay the ereditor himself; he eau- 
Aot recover batk the inon^j from 
the ereditor; beioe ffuilty of a 
bitaeh of duty^ oat of whieh he can' 
not derire a cause of aetion. Fetch'^ 
er Y. Bailey. 8 East^ 17i. 

87 Aa agreement to indemnify an 
officer against a voluntary escape 
is void, as against the policy of the 
hv. Jijfer r* Ekdehinsj did, 4i 
Mass, 37o. 

88 In debt against the gaoler for an 
escape of cme eon^mitted on eteeu- 
tion^ the plaintiif is entitled to re- 
cover the whole suin^.for which the 
person was held. Fortet v. ^^- 
ward. 7 Mass. 877. 

8d In an action against a sheriff for 
an escape, if it be averred, or found 
on the record, that the shc^riff /ler- 
mitted the prisoner to escape, it is 
eqaivalent to the finding of a vol- 
untary escape. Holmes Sf ansther 
V. Laasing4 3 Jokns. Cos. 73. 
40 In an action of debt against a she- 
riff, for an escape of a debtor in 
custody on a c«. so. no interest is 
allowed. The amount of the ori- 
ginal judgment is all that can be 
recovered* Bawson v. JMe. 2 
Johns4 Rep. 494. 
Miter J in an action on the case ; the 
jury may allow interest in the as- 
sessment of the damages. lb. 
a Wberea prisoner in execution, who 
has given security for the liberties, 
aeeording to the statute, goes be- 
yond the limits, and reCurns before 
an aetion brought, though the sbe-^ 
riff eould not restrain him, and this 
is neither a negligent nor volimta-' 
ry escape, yet the sheriff, under the 
statute, is liable to an aetion for an 
escape, in the first instance ; and 
must look to the bail he has taken 
for his indemnity, (he bond not hav-w 
ingbeen made assignable. TiU- 
mm V. Lansing. 4 Johns. Hep, 4.5. 
*? Where a constable having arrest- 
ed a defendant, on a warrant issu- 
ed by a justice of the peace, left 
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the defendant, on his promising to 
follow him ; and afterwards went 
back with a deputy sheriff, who al- 
so arrested the defendant, and de- 
tained him in. eistody, and after- 
wards took him to prison, on a 
criminal action, so that the consta- 
ble could not take him before the 
justice on the warrant : it was held, 
that by the constable's leaving the 
defendant, after the arrest, there 
was a volunjtary escape ; and that 
hot being able to retake the defend- 
ant, he was liable for such escape^ 
Olmstead v. Baymond* 6 Johns. 

lUp. 02. 

43 A sheriff* may permit a prisoner 
in exectttion, to go within the lib- 
erties of the gaol, without taking 
security ; and if the prisoner, with- 
out the knowledge of the sheriff, 
goes beyond the limits, but returns 
before suit brought, the sheriff is 
not liable for an escape. Fetars 6[ 
Gedneyy. Henry. 6 Johns. Rep* 

121. 

44 The sheriff^s right of recaption^ 
in such case, ren^ains in full foree ; 
and a voluntary return before suit 
brought, is equivalent to a recap- 
tion, which will purge a negligent 
escape. Ibid. 

4d An aetion of debt for an escape,, a- 
gainst a sheriff*, lies only where a 
prisoner is in execution ; and a pris- 
oner is not in execution, unless on 
a ca, sa^ Van Slyek v. Hogeboam. 
6 Johns. Rep. 370. 

Where a person surrendered into the 
custody of the sheriff by his bail, 
escapes^ n.n aetion ot debt will not 
lie. The proper remedy in such 
case, is by an action on the case. lb. 

46 After an escape by the defendant 
from custody on a ca. sa. the plain- 
tiff may proceed against the sheriff 
for the escape, at the same time 
take Si fieri facias against the prop- 
erty of the defendant, for the reme- 
dies are not inconsistent with each 
other. Jackson ex dem. Mc^Crea^ 
V. Bartlett. 8 Johns. Sep. 361. 
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ESCHEAT. 

1 On a ir4T«rse of an inquest of of- 
fice found, in behalf of the people, 
in a ease of eseheat^ the traverser is 
eoniidered as a defendant, and if 
be shows that the people have no 
title, though he prove nothinj^ but 
a bare possession in himself, he 
will be entitled to judgment. Tfie 

' People V. Cutting, 3 Jokns. Rep* 1. 

2 Wbere there is a failure of inher- 

- itabie biood, by reason of aHenism^ 
the lands do not escheat ; but go to 
tlie Dttxt of kin. Jackson ex dem, 
Etmendorf and others, v. Jackson ^* 
others, 7 Johns, Rep. 214), 

3 X. a native of MW'Tork, was 
seized of lands in 1749. He after- 
wards went to St. Thomas^ a Da" 
nish island, there married a. Danish 
subject, by whom he had two dausjh- 
ters, and died in 1750. One of the 

.daughters died without issue, atld 

before coming of age ; the other 

.'married a Danish subject, and died 

. IB 1774, leaving an infant daughter 

who died in 1775. It was held, 

-.that the two dausrhtefs were Brit- 

.:i£,h subjects within the statute of 3 

Geo. II, c. 31, but that the grand' 

dai^bter was an alien ; and that 

the lands of L. did net escheat hj 

reason of her ' alienism ; but the is- 

- sue of the ender brother would in- 
. kerit^>as the- next heir at law. Ib» 


ESCROW. 

1. A bond may be delivered by a su- 
rety to the principal obligor, as an 

• escrow. Fawling v. United States, 

- ^ Cranch, 219. 

^ If one of the obligors^ at the time 
of exeeutins the bond, say, in the 
presence of some of tlie other obli- 
gors, " we acknowledge tfiis instru- 
ment^ but others are to sign it ;" 
this is evidence from which the ju- 
ry may infer a delivery as an es- 
crow, by all the obligors who were 
tkea present. Xbid^ 


BSSOIGN. 

1 If the piaintiif does not adjourn 
an essoign, he may be non-prossed, 
but he cannot be non-prossed on an 
ill cast essoign. A defendant can- 
not cast an essoign, unless he has a 
day in court, if one of several de- 
fendants east au essoign, the others, 
unless it is adjourned, have no day 
in court: but though one of the 
other defendants doe^ in such ease 
cast an essoign which is cast aside, 
yet, if an adjournment is afterwards 
entered to the first, he* shall have a 
fresh one. Corpdi^ation eannot^ast 
an essoign. Burghill' v. Jirchiep. 
Ehor, Episcof. Carlid^ Gifttens, Sf 
Universitat, Cantakr* 1 Ld* Ra^" 
mond^ 79. 

2 An attorney appearing on the face 
of the entry to have east an essoign 
for a defendant, il is void. *Sns(m 
V. Jefferson, 2 fViis. 104. 

3 If on the return of a writ in a per- 
gonal action the defendant east an 
essoign, which is not adjourned to 
a particular day, and it is not 
quashed, and the plaintiff deliver 
his declaration on the first day of 
the following tern, the defendant 
is not entitled to an imparlanee. 
Booke V. The Earl of Leicester.. ^ 
Term Rep* 18. * 

4 When a corporation are defend- 
ants, they are not entitled to an es- 
soign. •Argent v. The Dean and 
CJiapter (^St. Patds. 1 Term Rep. 
16, n. 

5 There eannot be an essoign in a 
personal action. 2 Term Rep* 16. 

6 Where an essoign is not adjourned 
to a particular day, and no motion 
made to quash it, the declaration 
cannot be delivered till the first 

' day of the term. 2 Term Rep. J 6. 

7 The essoign day is considered for 
many purposes the first day of the 
term. Belk v. Broadbent. 3 Ihrm 
Rep, 185. 

8 And if a writ be pleaded as sued 
out on a day between the essoign 
day and the'first day of the term. 
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Mad there be a ipeeial demurrer for 
Uiat eaase, the objeetion will not 
prevail, though the eourt do not in 
Ikft sit till the quarto dU post, 8 
2krm Bep. ±89. 


ESTOPPEL. 

i The tenant ii not estopped by de- 
eeribiug lands in the lease, tikip' 
with V. Green, l 8tr. 6 to. 

2 Though a party to a deed be not 
•estopped by general recital, he is 
estopped by the reeital of a partic- 
ular fact in that deed, to deny such 
fact. aheUy v. WHsht. IVilles 9. 

Therefore where it was recited in the 
eonditien of a hood^ that the obli- 
gor had reeeiTed divers sams of 
money for the obligee, which he had 
nut brought to an account, but ae* 
knowledged that a balance was due 
to the obligee, it was holden, that 
the obligor was estopped to say^ 
that he had not jreeeivea any money 
for the use of the obligee. Ibid. 

% If a defendant, who is arresled by 
a wrong addition to his name, put 
in bail thus, <^•i. B. Gent who was 
arrested by the name of «9. B. 
Clerk," he is not thereby estopped 
to plead in abatement to the origin«- 
al action that he was sued by the 
trrong addition. Smithson v. Smith, 
WUUs 461. 

Whether he be estopped to plead this 
in abatenxent in an action on the 
bail bond ? Qu. Ibid. 

^ Lease for years may operate as to 
part by estoppel, and as to the res- 
idue by passiua* an interest. Oilman 
or UolvMLH v. Hoare. ^ 8alk. 275, 
8 SaUc. Iff 2. 

B Suit against a woman by the name 
of Clarissa : she puts in bail in that 
name ; she shall not plead in abate- 
ment of the action, that her name is 
not Clarissa, but Clara. •Anony- 
mous. Lojlp;. 82. 

6 If a man demises by indenture 
lands, in which he had no interest, 
and afterwards boys them, he will 
he estopped from saying, he had no 


interest in them whea he bought 
them. Htnnitage v. Tondcitis. 1 
JL Uaym. 729. 

7 In general the grantor is estopped 
by his deed to say he had no inter- 
est. Fairtitle d. J^ytton v. Gilbert. 
2 Term Bep. 171. 

8 But that principle does not apply 
where the grantor is a trustee for 
the nublic. 2 Term Bep. 171. 

9 Still less ean it apply where the 
trustee, deriving his authority un- 
der a public act of parliament, 
grants that which the act does not 
empower him to do. 2 2'erm Bep, 
171. 

10 Therefore where the trustees of a 
public turnpike act were empower* 
ed to erect toll-houses and mortgage 
the tolls^ and it was declared that 
there should be no priority among 
the creditors, it was determined that 
they have no power to mortgage the 
toll-houses or gates, and that if in 
fact they have made such a mort* 
gage, and an ejectment is brought 
against them hy the mortgagee, 
they are not estopped by their Jeed 
from insisting that the act gave 
them no such power. 2 Term Bepw 

169. 

11 Debt on bond eonditioned for the 
performance by B. O. of all the cov* 
enants on his part mentioned in a 
eertain indenture bearing even date 
with the bond, made or expressed 
to be made between the plaintiff 
and the said B. G. .* Plea, that be- 
fore the execution of the bond it 
was agreed that the plaintift'should 
e;rant to //. G. a lease under cer* 
tain covenants, and that the defend* 
ant should enter into a bond as sn» 
rely for the performance of these 

^covenants ; that tlie defendant did 
accordingly enter into the bond on 
which the action was brought, but 
that tJio indenture mentioned in the 
condition thereof is the lease so a- 
greed upon and no other, bnt that 
the said lease never was executed : 
held on demurrer, that the defend- 
ant Was estopped by the condition 
of the boad from pleading this mat* 
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bill. Wehb^ oney 8[e. r. Pritchett 
I Bos. cj- FulL 203. 
15 The examination of a pregoaot 
woman, taken before a justice of 
peaee under stat. 6 G. 2, c. 31, is 
admissible evidence on an applica- 
tion ta the Quarter Sessions to 
make an order of filiation on the 
putative fatheri. if the woman die 
before such application is made ; 
and if not eontradieted, ouelit to be 
eoneliisire. R, v. The Inhabitants 
of Ravmstom, 5 Term Hep. 373. 
46 In an action against •A. for enticing 
the servant of B. from his service, 
it is suHieient evidence of the en- 
ticement, that A. asked the servant 
to enlist iu the army, aud after- 
- wards gave him money. ICmne v. 
Boycott, 2 H, Black, 511. 
%7 ^u. Whether a judgment of ac- 
quittal in rem in the !l^xehequer, is 
conclusive at to the illegality of the 
seizure of the goods in a subsequent 
action to recover them from the sei- 
zing officer. Cooke v. SholL 5 
IWrn Reports^ 255. 
fS A judgment of eondemuation in 
rem, in such ease is conclusive. 5 
Term Rep, 253. 
^0 A conviction of a justice of peace 
having competent jurisdiction, upon 
which the plaintiff was arrested 
ftnd (imprisoned, is, till reversed or 
quashed, conclusive evidence in fa- 
vour of th^ justice against whom 
^n action of trespass and false im- 
jprisonment was brought. Strick- 
tand V. Ward^ Winchester Sum. ^ss» 
€757, cor. Fates, J. 7 Term Rep* 
633, w. 
jr> An inquisition made by the sher- 
iff's jury to ascertain the property 
of goods taken under fiji*fa, though 
found in favour ofJi, is not admis- 
rible evidence in an action of tro- 
ver for the goods brought by •^. a- 
gainst the sheriff. iJiikow v. Ea- 
rner S( al. 2 U, Black. 437. 
ft Where a case from the seissions 
only stated the bare fact* of a 
pauper's havini^- received relief 
fro^n the respondent's parish, it was 
holden tljat this was not even prU 


^na facie evidence of a settlement 
there ; since he might have been 
relieved as casual poor, which the 
overseers were bound to du if want- 
ed, whether the pauper were set- 
tled there or not. R. v. The In^ 
habitants of Chadderton. 2 East^ 
27. 

22 Upon an issue taken (iu an actioa 
of debt on bond to secure an annui- 
ty) in general terms without refer- 
ence to the annuity act, upon a 
traverse that the consideration mo- 
ney was not paid by the grantee to 
the use of the grantors ; evidence 
that it was so paid by the grantee^s 
agent will sustain the affirmative of 
the issue. Coare v. Giblett. 4 
East, 85. 

23 In an action on a policy, the pro- 
I>erty of the ship may be proved by 
parol evidence of the possession of 
the assured, unless disproved bj 
the production of the written docu- 
ments of the ship under the regis- 
ter acts. And held that such pa- 
rol evidence of ownership, arising 
from possession at a particular pe- 
riod, was not disproved by shewing 
a prior register in the name of a- 
notlier, and a subsequent register to 
the same person. Robertson Sf aL 
V. French. <t East, 130. 

24t An averment that the plaintifiTwas 
ready and willing to transfer, and 
requested the defendant to accept 
stock, can only be satisfied by shew- 
ing an actual tender and refnsat, 
or that the plaintiff waited at (he 
bank on the day when it was nn* 
derstood that the transfer was to be 
made, until the close of the trans- 
fer books, which was the latest time 
when it could be made. Bordenav€ 
V. Gregory. 6 East, 107. 

2^ An averment that stock was to be 
transferred on request is not proved 
by evidence that it was to be trans- 
ferred on a certain day. * Borde" 
nave v. Bartlett. 5 East, 111, 

26 Letters of guardianship of a non 
compos^ issued after the inquisition 
required by the statute, is prima fa^ 
cia evideuce that the ward was^^ot 
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(»f soand mind. JFhitef adnu v. 
Flalmer. 4 J^Iass. 147. 
S^ A receipt in full for money is not 
eonclusive evidence ; parol evidence 
of fk mistake is admissible. Ensign 
V. Webster, 1 Johns, Cas. 445. 

28 The record of a will proved under 
the statute, (sess. 24. c. 9. s. 6.) is 
not coQciusive upon the heir, so as 
to prev^eot the admission of evidence 
to impeach its validity. Jackson 
ex dein, Woodhidl v. Bunisey, 3 
Johns, Cas. 234. 

The record of a unlly like that of a 
deed^ is only prima facia evidence 
of its authenticity. Ibid. 

29 Where the complainant in chan- 
cery, in his bill inquired as to the 
consideration of a note, bu| asked 
nothing as to usury, and tlie defen- 
dant in his answer alledged usury, 
it was held that the endorsement of 
the note was prima facia evidence 
of a full consideration, and that the 
answer of the defendant was not 
evidence of the usury, which must 
be proved. Chreen v. Ilart^ in error. 
i Johns. Rep. 580. 

30 To make a record in a former 
suit conclusive evidence on uny 
point, it should appear from the rt*- 
cord that such point was in issue. 
Manny v. Harris, 2 Johns, Hep. 21. 

31 Other evidence is inadmissible to 
show that a particular matter, not 
in issue on the record, was taken 
into consideration by the jury. lb. 

32 Where a judgment was recovered 
against a sheriff for the escape of a 
prisoner, to whom the liberties of 
the gaol were granted on giving a 
bond with sureties, and the sureties 
had notice of the suit, and aided the 
sheriff in defending it : it was held 
that in a suit, afterwards brought 
by the sheriff on the bond, against 
the sureties, for his indemnity, the 
former recovery was conclusive evi- 
dence, and the sureties could not, 
in the suit against them, controvert 
t he f ac t , of 1 1 1 e escape. Kip v. Bri^- 
ham and others. Johns, Rep. ±58. 
8. P. 7 Johns. Rep. 168. 

33 And a verdict, without the judg- 


ment, is evidence, at least (• proy« 
th^ recovery and actnal damages, 
if not the esca;;.^. Kip v. Biigham 
and others. 7 Johns. Rep.iiBS. 

34 In an action against a sheriff^ for 
(he escape of a prisoner charged in 
execution, it is sufficient evidence, 
prima facie, on the part of the plain- 
tiff, to entitle him to recover, that 
the prisoner was seen at large 
walking in the street. Steward w 
Kip.^ 7 Johns. Rep. 165. 

39 In an action of ejectment, the les- 
sor of the plaintiff resided in Enf^^ 
land, and claimed to be heir of the 
pei*son who died seized of the land 
in question. A witness here, de- 
posed that he knew the ancestor, 
and had charge of the land, as his 
agent, and corresponded with him, 
and after his death with the lessor, 
who sent him a power to act for 
him, as heir and devisee, and that 
his information was also derived 
from persons acquainted with the 
family of the lessor; it was held 
that this was sufficient evidence, 
prima facie, of pedigree or heirship, 
to go to the jury. Jackson ex dem. 
Ross, fFilson and others, v. CooUy. 
8 Johns. Rep. i 2«. 

Hearsay evidence is sufficient to prove 
a jjeiigree. Ibid. 

36 The acknowledgment of a deed 
from persons dessribing themselves 
as heirs, taken according to the di- 
rections of the act, before the may* 
or of London, is also a circumstance 
of wciglit in evidence of pedigree. 
Ibid. 

37 A bill of parcels stating the goods 
as bou9;ht of D. Sr I. is not conclu- 
sive evidence that D. ^ L were 
joint owners of the goods. Harris 
v. Johnston. 8 Cranch, 311. 

88 In an action upon a policy on pro"* 
perty warranted neutral, " proof of 
which to be required, in the United 
States only," a sentence of condem- 
nation in a foreisrn court of admi- 
ralty, upon the' ground of breach of 
blockade, is not conclusive evidence 
of a violation of the warranty. 
Maryland Ins, C#. t. Woods, 6 
Cranch^ 29. 
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39 A bill of lading is not eonelusive 
' evidence of property. Maryland 
' Ins. Co, V. Ruden, Id. 338. 

n. Court Rolls^ Stewanf^s Books^ Ver- 
dictsj ^c. when admissible in evi- 
dence. 

1 Corporation books may be given 
in evidenee, but not a book of min- 
utes of corporate acts, kept by one 
not an officer of the corporation, 
nor which was kept with the other 
books. King v. MotherselL 1 8tr, 

93. 

2 A corporation book was offered in 
evidence at the assizes to .prove a 
member of the corporation not in 
possession, and refused. Wright 
V. Sharp. 1 Salh. 288. 

Bill of exceptions must- be tendered 
at the trial. lb. 

8 An allegation' in a declaration (for 
a malicious prosecution) that the 
plaintiff " by a jury of the said 
eounty, &c. was duly and in a law- 
ful manner acquitted*' is proved by 
the production of the record, by 
which it appeared, that '* the jury 
found the plaintiflTnot guilty," and 
tipon that judgment was entered, 
^ that the plaintiif should go there- 
of acquitted." Hunter v. French. 
JViUes, 5 17. 

4 The nisi prius record and the poS' 
tea indorsed, are evidence to prove 
that the cause was tried, but are 
not evidence that a verdict was a:iv- 
en. Fisher v. Kitchingman. Wil- 
les^ 367. 

6. A record of a judgment of ouster 
s;ood evidence of a bailiff under a 
bailift'ship. Tlie King v. Heoden. 
S Str. 1109. 

6 Rule to inspect the rolls of the 
manor in a case between a freehol- 
der. and the lord, touching a copy- 
hold refused to the former. Smith 
V. Davies. i'lFils. 104. 

y Custom in other manors or arch- 
• deaconries not to be given in evi- 
' dence. Budding v. Mwell. 2 Str. 
957. 

8 The recital of a devise inHhe ad- 


mittance to a copyhold, U good ^^i-^ 
dence as between the lord and' the 
devisee, as between the heir and 
the devisee not. The steward^s 
foul draught is good evidence of the 
admittance, dnonymous. 1 L, Ray* 
mond^ 7B5. 

9 An entry in the court rolls of a 
manor, stating the mode of deseent 
of lands in the manor, is admissible 
evidence of the mode of descent al- 
though no instances of any person 
having taken according to jit be 
proved. Moe d, Bebee v. Parker. 5 
Term Rep, 26. 

10 A customary of a manor, appear- 
ing to be of great antiquity, and de- 
livered down with the court rolls 
from steward to steward, althou^ 
not signed by any person, is good 

' evidence to prove the course of des- 
cent within the manor. Denn d. 
Goodwin ^' Wragg et luv. v. Spray ^ 
1 Term Rep. 4ft6. 

11 Where the right of the soil is in 
issue, entries written in a book by 
the steward of a former owner, 
from whom title is derived, of re- 
ceipts of money by the steward for 
that owner, as a satisfaction for 
trespasses committed on the place 
in question, are admissible evi* 
dence if the steward be dead. BaV' 
ry V. Bebbington. 4i Term BeportSy 
5 J 4. 

12 So an entry of the receipt of mo- 
ney by officers of a township from 
the officers of another township of 
a proportion of church rates made 
in a parish book, is evidence to 
charge the latter officers with the 
same proportion in future. Stead 
V. Ueaton, 4 Term Rep. ft69. 

13 And another entry, explaining the 
proportions, made on the same page, 
is also admissible evidence. 4 T. 
Rep. 669. 

14 Entries made by a third person 
deceased, in his books of receipts 
of rent from his tenant for a partic- 
ular estate, arc not evidence to 
prove the identity of the\land in a 
cause between two others. Out" 
ram v. Morewood. 5 Term Rep. 
121. 
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is A rcrdiet against one defendant in 
trespass upon an issue of ajustiii- 
eati»n of a public right of way, ne- 
gativing such right, 19 evidence in 
trespass for breaking and eutering 
the same elose against another de- 
fendant, who justified under the 
same right. And the latter cannot 
shew that such verdict was entered 
upon that particular plea by mis-* 
take of the o^eer, thare having 
been no evidenee given on either 
side in respect of that issue nn the 
former trial ; the ree«rd being ooP'* 
elusive as to the fact of such a find- 
ing, thongh not as to tha truth of it 
between other parties. Reed v. 
Jackson, i East^ 355. 

16 Reputation would be evidence as 
to the right of way in such case. 
Ibid. 

17 In an action brought on a ind^ 
meat of the circuit court of the tA 
nited StateSy for the district of Mas- 
sachusettSj the production of the re- 
cord under the seal of the court, 
certified in the usual form, was 
held to be sufficient evidence. P<e- 
poon y. Jenkins, a Johns. Cases, 
119, 

18 The record of a court in another 
state will not be- received in evi* 
dence, unless the attestation be eer^* 
tified by the presiding judge of the 
court Btniu^ v. Blagge. 1 Johns. 
Cos. 5539. 

10 It seemsy that the printed statute 
book, eontaininz a private act, may 
be giTen in erideuce against the 
party for whose benefit the act was 
passed, for he is presumed to be 
conusant of it, and cannot be surpri" 
sed by the evidence. Duncan v. 
DiAois. d Johns. Cos. ±25. 

SO In an action by •S. against B. on 
an implied warranty as to title in 
the sale of a horse, record of the 
judgment recovered against .S. by 
the owner of the horse, may be giv- 
en in evidenee to the jury ; notice 
of the former suit having been giv- 
en by J. to B. that he might de- 
fend it. Blasdale v. Babcock. i 
Johns. Rep^ H7. 
rou II 6 


Si In an action ol^ eorenant droHjiht 
by the grautee against the grantor 
for a breach of the covenant a- 
gainst incumbrances, in a deed, the 
pQstea in an action of ejeetmeht 
brought against the grantee by a 
trioftgagee, on a prior mortgage df 
the same land by the grantor, is 
sullicient evidence to support the 
Action ; and the plaintiff is entitled 
to recover not only the eonsidera<* 
tion money in his deed, and the in*^ 
terest^ but also the costs of the e- 
jectment suit against him. Waldo 
Y. Long. 7 Johns. Re.p. I7d. 

^2 A special verdict in another 
action upon the same policy, 
but against diflferent underwriters, 
was allowed to be read in evidence 
upon proof of an agreement of all 
the underwriters, to be bound by 
one verdict. 1 DallaSj 419. 

23 Where a record in an action of 
trespass may be reatl on the trial of 
ejectment, though the parties are 
not nominally the same. 4 Dallas, 

120. 

III. Custom ; of Evidence to support. 

1 Two allowances in eyre, and a 
judgment in trespass, 4O0 years 
back, are not conclusive evidence 
against a usage for 92 years last 
past^ to have wreck of the sea, but 
may be left to a jury. Biddulph, 
Esq. V. Ather. ^ TFiUu ^^- 

2 A father, freeman of a borough, is 
a good witness to prove the custon 
whereby his son is entitled to his 
freedom. Theldn^r. The Mayor, 
Sfc. of Oakhanipton. 1 ffits.3S2. 

3 In a question upon tithing in the 
parish of A. evidence that such a 
custom exists in the adjacent par^ 
ishes, is not admissible. Sf^eus, if 
the custom be laid as ,the general 
custom *of the whole county. FeV" 
neaux v. Ilutchins. 1 Cotop. 807. 

4 Evidenee of the custom of one ma- 
nor, IS not admissible to prove the 
custom of another manor. 2 Doug. 
513. 

5 An allegation, in an action for a 


42 


fiVIDBNCE 6l.tt. 


false return fo a mandamus^ of a 
custom of payment by the ehapel-> 
^ardeus of A, to the churchwardens 
of Z/.9 may be supported by evi- 
denee of a custom of payment to of- 

. fieers acting only for tne township 
oiB.y not coextensive with the par- 
ish of B., but who have ^always 
been described as the churehwar" 
dens of B, 4 Term Rep, 669. 

< A claim uf toll to be taken in spe-* 
eie for goodi sold in a market j is 
supported by evidence of d right to 
toi 1 for coods brought into the mar^ 
Jcet, aiia there sold ; without shew- 
ing any right to toll for goods sold 
in the market without being brought 
there. Moseley^ Bart. v. Fiersan. 
4 Term Rep. KM-. 

? "A sale of goods in a market in 
such a case implies that the goods 
are actaally there^ 4 2Vrm Rep. 
104. 

f Plea (to trespass,) that an ancient 
messuage and 12 aci'es of land were 
immen^orially parcel and a custom- 
ary tenement of the manor of .J. t 
and that there i» a custom in the 
manor, " that from the time where- 
of, &c. the customary tenant of the 
said customary tenement, for all the 
time aforesaid has had right of 
common," &c. ; replication, tra- 
irersing the custom : on these plea- 
dings the plaintitr may prove that 
the messuage was bnilt within 2a 
years, and not upon the scite of an 
ancient house. Dunstan v. Tresi- 
der. 5 Term Rep. 2, 

9 The right to convert a brushwood 
into SL stone weir is not evidence by 
shewing that 40 years ago two- 
thirds 6f it had 'been so converted 
without interruption ; and the ac- 
tion for the injury having been 
brought within 20 years after the 
remaining third part was so con- 
verted. FTeld V. Hornby, 7 East, 
195. 

10 Where the corporation of WorceS' 
ter had for a above 40 years receiv- 
ed toll upon corn sold in their mar- 
ket by sample^ and afterwards 
l>rcMij^ht within their city to bt de- 


livered to the bnyer; and for abcMrt 
sixty years back, as far as living 
memory went, when com pitched ia 
the market place on one market 
day was not then sold, it was usu-^ 
ally put in store in the city and only- 
one bag brought into the next market 
by way of sample, and when sold 
in that manner toll used to be taken 
on the whole : this was held suffi* 
cient evidence to be left to the ju- 
ry of a prescriptive claim to take 
toll on corn sold in the 'market hf 
sample^ and afterwards brought in- 
to the city to be delivered to the 
buyer; though the witnesses spoke 
according to th^ir recollection and 
belief of the commencement of sell- 
ing by sample in the market, in 
the manner now practiced between 
40 and 50 years ago. fli/Z v. Smith* 
10 East, 476. 

11 Evidence of the usage of trade 
may be admitted to explain, but not 
to contradict a settled rule of com- 
mercial law. Frith r. Barker, 2 
Johns, Rep, 327, 

12 Under a notice annexed to a plea^ 
that the defendant will give in evi- 
dence a prescriptive right of fishing 
in the &ea adjoining the locus in quo, 
and of using and occupying the 
shore for that purpose, he cannot 
give evidence of any prescriptive 
right to erect huts on the shore for 
the purpose of fishing. Coftdyon^ 
r. Van Bnmt 2 Johns. Rep, BS7. 

13 Evidence of usage is inadmissible 
to explain the language of a deed 
not ambiguous or equivocal. €br- 
telyon v. Van Brunt. 2 JvhnSf Rep. 
357. 

IV Deeds and Fapers, when and how 
far admissible Evidence. 

1 Shop-book allowed as evidence on 
proof of the servant's hand who 
made the entries, he being dead. 
Fitmnn v. Maddock. 2 Salk. 690. 
1 L, Raipn, 7^2, 

2 In an action upon a wager wheth- 
er a decree of the court of Chance- 
ry would be reversed on appeal te 
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iSkt house of Ltrdft, proof of the de- 
cree and reversal is saffieieet, with- 
out shewing the preyious proceed- 
ings below. A copy from the jour- 
nals of the house of Lords of the 
judgment of reversal^ is admissible, 
and need not be stamped. J(me$Y» 
EandcUL Cowp. ±7. 

3 Copy of a bank bill upon the file 
in the bank of England is evidence* 
J^an V. Carey. 3 Salk. 155, 

4i A eopy of a fine or recovery shall 
be evidence, if the original lost, or 
in the possession of plaintiff. Lynch 
V. Clerke. 3 Salk. 154. 

S Avoidable act admitted in evi- 
dence. Leighton v. Lnght&n. 1 
Str. 308. 

i6 A snrvey no evidenee in ejeetroeut 

^ to which defendants are not privy^ 
Jnonymous. • i Sir. 95. 

y ^ A former recovery not to be siven 
in evidenee on nil debet in a qui tarn, 
liredon qui tmiL v. Harmon, 2 Sir. 
To I. 

S Where the original is evidence 
without further proof, a copy is evi- 
dence. Uoe V. J^athrop. i L, 
Sayw. 13*. 3 Salk. 154/. 

^ No copy of papers of private na- 
ture ; depositions taken by tl# com- 
missioners of bankrupts are of a 
private nature ; and the court will 
net order t|ie party who made them 
a copy. Bracers Case, i L, Raynu 
153. 

io A counterpart is not evidenee un- 
less old, or in case of a fine. J^nou" 
ymous. 1 Salk. 2&7. 

11 Rule OQ Justice to produce exam- 
ination at a trial. The King y. 
Smith. 1 Sir. 126. 

12 Affidavit filed in court upon a mo- 
tion may be read in evidence at the 
sittings in the same court, without 
proof bf its being sworn. Cameron 
V. LighifooL 2 Black. 1100. 

13 A man referring to written papers 
in giving his depositions in chance- 
ry, these may after be read in evi- 
dence when the man is blind. Trus- 
tees allowed to join evidence. Kins- 
man V. Crooke, 2 L. Raym. 1166. 

1* Bankrupt's certificate no evidenee 


the hankroptej. Altered by 6 Oea* 
2, c. 30. 8. 7. XocA; v. Major. 1 
Sir. 533. 

15 Condemnation after orig*inal, in fo* 
reign attachmeut brought before o- 
riginal, is a dischai^ on lion as- 
eumpsit. Savage^s Cnue. 1 Salk, 
291. 

16 Conderanatiott in foreign attach- 
ment may be given in evidenee, if 
hefure the writ purchased | but if 
Attachment only before the writ, it 
should be pleaded in abatemenU 
Brook V. Smith. 1 Salk. 280. 

17 Member of parliament moving to 
be disehai^ed on privilege, must 
produce in evidence the return of 

. liiii writ of election. . Fenwick v. 
Fenmck. 2 Black. 788. 

18 The surveyor of a religious house^ 
taken in 1563, allowed good evi- 
dence to prove a viear^s right tm 
small tithes. Vicar of KelUngton 
T. Master d[ Fellows of Trin. VoiU» 
Cambridge. Exchequer. 1 WUs» 
170. 

10 On a declaration upon a corrupt 
eou tract, made the 21 st day of ih" 
Member, 179^*^ ^ving day of pay- 
ment to the 2dd December^ 1796, 
and issue thereon, evidenee of a 
contract on the 23d of December^ 
1774, for two years will not support 
the issue. Carlisle qui torn v. Tre» 
ars. 1 Cowp. 671. 

20 In actions by third persons for 
taking their goods on a Ji. fa. a- 
gainst T. S. the defendants who jus- 
tify must give, in evidence, a copy 
of the judgment. Martin v. Podger^ 
2 Black. 701. 5 Burr. 2631. 

21 Sentenee of a foreign Admiralty 
condemning a ship as unfit, not to 
he read in an aetion on the charter 
party- Burton v. Fitzgeruld. 2 
Str.'iOVS. 

22 Depositions before commissioners 
of bankrupt, when recorded, or co- 
pies thereof, are evidence to prove 
the time of the aet of bankruptcy, 
if spseified in them. Tanson y» 
rnuson. 1 Doug. 237 to ^QO. 

23 The depositions of witnesses pro- 
fessing the Oentoo religion, wh« 
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wert swpni necoFding to the cere- 
moniei of their religion, taken un- 
der a commission out of Chancery, 
may be read as evidence here, u* 
michund v« Barker^ in cfutnoerif, 
WiUeSf 538. 

^ Depositions taken in chancery de 
bene esse, a/e good evidence at law, 
^here the witiiesses die before fiD* 
BWer. Howavd y. Tremaine. 1 
Salh. 278. 

25 Cannot read deposition of a wit? 
BOSS examined 'fifty years before, 
without tome aeeount of his death. 
J^enson v. Olive^ iyi thB exchequer ^ 
2 Stn 930. 

M Close copies of proceedings in any 
•ourt may be given in evidence ii| 
another court, Vithout any but the 
common stamps. JOen ex dimiss, 
Luca$ T. Fulferd, 2 Burr, 1177, 
1 Bla^kr 288. 

^ Copy of an indictment for forgery 
admitted as evidence in an action 
for a malicious prosecution. Jor^ 
dan T. Lewis, 2 8tr. ±±22. 

^8 ^uerey AVhether the coroner's in- 
quest may be given in evidence in 
an action ? Jone$ v. White, 2 Sir, 
68. 

2d Depositions in perpeinam ret me- 
moriam^ are not evidence in any 
f as& as long as the witnesses live. 
Tdheyi^s Case. 1 Salk. 286. 2 L. 
llaym. 1008. 

80 Depositions before a justice, depo-o 
nent since dead, evidence only in 
felony. The Ring v. Faine. 1 
Salk. 281. ± L. Raymen'lj 729, 

31 Depositions taken before, no evi- 
d<^nce after the witness becomes in- 
terested. Baker v. Lord Fairfax. 
1 Str. 101. 

32 Record of sessions given in evi- 
dence to prove the plaintiff had not 
taken the oaths^, and so his office 

• void. The matter of a record lost 
may be proved. Thurston v. Siatr 
ford, i Salk. 2S4f. 

33 Fostm evidence thkt a trial was 
had, but not of the verdict, without 
shewing a copy of the final judg- 

- m^nt ; and herald's books evidence 
of a pedigree. PUU)n v. Walter. 
1 Sir. 16^. 


34 The certificate of the secretary at 
war of the nature of a gerjeant'« 
situation, allowed to be read as evi^ 
dence. Lloyd v. WoodalL 1 Blac. 29. 

A^ Serjeant privileged froin 'arrests as 
much as a private man*. 

SB Copies of corporate acts may be 
given in evidence, but not the copy 
c^ (L letter found in a corporation 
chest. The Kiug y. Uwyn, M^yor 
of Christ Church, 1 8tr.^0±. 

36 indenture of l>argain and sale in-? 
rolled, may be given in evidence 
without proving the execution. 
Smartle, ex demiss. JV^^itpof i y. Wil'^ 
liams, 1 Salk. 280. 

^7 A commission under the exchequer 
seal (though a commission of in- 
struction only, not of intiiling) is 
admissible in evidence, though not 
conclusive. Toeker y. JJuke of 
Beaufort, 1 Bwrr. 146. 

^8 The indorsement of interest being| 

paid within twenty years, shall be 

^ given in evidence, though under the 

hand of the obligee. Searle v. Xor(| 

Barringtm* 2 Sir. 826. 

89 XTpon an information by the Atterr 
ney General against the Vice Chan- 
cellor of Oxford for a misdemei^nor 
in his office^ the crown shall not ior^ 
spect the statutes and archieves of 
the university. Th^ King y. Dr. 
Fumel. 1 Wils. 28# 

40 A copy of the bishop's institntion 
book is not evidence of a presenta- 
tion by the patron to a living. TeU 
lard V. Shebbeare, 2 Wils. 366. 

41 Bond of thirty years standing cai^i- 
not be read on evidence, if no pay- 
pfieiit of interest, or ther marks of 
authenticity. Fgrbesy. Wale, i 
Black, 032. 

42 Trover by administrator on the in- 
testate^s possession, defendant can? 
not s:ive in evidence a will on the 
general issue ; otherwise if on ad- 
ministrator's own possession. Blain* 
field V. March. 1 SaUc. 28S. 

43 Levy per distress et sic non dehe^y 
payment or release is good evi- 
dence ; otherwise of rasure. Gala^ 
way ▼. Susach. 1 Salk. 284. 

44 Ejectment, title, recovery in 4ewr 
er^ defendant offered to prove a 
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term of years prior to the title of 
tUrweVy aud disallowed. Lady Dow- 
£^er Lindtey v. Lord Limhey. 1 
Scdh.29l. 

4.5 Affidavit of a Head man read to 
prore his marriage though taken 
before a surrogate, where no eause 
is in eoUrt. Sacheverell v. Sachever" 
ell^ before a Ckmrt of Delegate$. 1 
8tr. SB. 

4B Commission from the French king 
not allowed to be read. The 
King \. Charles Radcliffe. ± Black- 
stonej 8. 

^7 To prore the existence of an ag- 

freg9.te corporation, consisting of 
iiSereni incorporated trades, en- 
tries of adiiiission into the different 
trades, as into the company of ear- 

S enters, the company of plaisterers, 
,9* are admissible evidence. The 
fiompany of Carpenters y. Baywqrd. 

1 Boug. 374, 

iA The copy of a marnage register 
is good evidence. 1 Doug, 174. 

And of entries in the journals of parr 
liament. Rex v. Lord Geo. Qoraon. 

2 Doug. 598, n. 

And of the transfer books of thi^ i^os^ 
India company. 

And wherever the original is of a pub- 
lic nature, though not a record. 
594, n. 

49 The will of a feme covert of per- 
sonal estate, authorized by a power 
in marriage settlement, cannot be 
given in evidence till proved in the 
ecclesiastical court. Stone v. Pbr- 
^yth, 2 Doug, 707 to 709. 

But the regular course in such ca.ses 
is for the spiritual court not to 
grant probate of the will, but ad- 
ministration with the will (as a tes- 
tamentary paper) annexea. Ibid. 

50 The writ of execution is hot evi'> 
dence of the judgment, unless a- 
gainstthe party of the action in 
>vhieh the judgment was given. 1 
Hmg. 41, S[ n. 

St The certificate of the auditor of 
the duchy of Lancanshire is suffi- 
cient evidence of the enrollment of 
a duchy lease. Kinnerseley x. Orpe, 
i Dwig, 56; 58< 


So the indorsement by the proper offi- 
cer it sufficient evidence of the en- 
rollment of a bai|^n and sale. 1 

Doug, 57^ 58. 

62 On riens per diseent pleaded in 
debt against an heir, he cannot givt 
in evidence an extent upon a bond 
to the king without giving in evi- 
dence either the bond itself or an 
attested copy of it. Sherwood v. 
Mderley, 1 L, Baym, 784. 

58 An old survey of two manors is 
good evidence of the boundaries of 
each inter S6, if both manors belong- 
ed at the time when the survey was 
taken to the person who took it ; 
otherwise it is not. Bridgman v. 
Jennings, 1 L. Raym. 78*. 

54 Depositions in a cause in ehanee- 
ry are good evidence, though the 
bill is dismissed. SmiUc v. VeaU. 
1 L, Raym, 735. 

5^ A copy of a register of a will is 
not evidence; a copy of a church 
register is; and so is a copy of 
court rolls. Dick v. PolhUl. 1 L, 
Raym, 744. 

59 A rule of court signed by the. pro« 
per officer is prima facie to be pre- 
sumed correct. A copy of an en« 
try in the books of the office of fae« 
ulties is not evidence. Selhy v. 
Harris, l L. Raymond^ 745. 

57 A copy of the iiirolment of a deed 
to lead the uses of a fine,' b suffi- 
cient prima facie evidence of the 
deed. Taylor v. Jones. 1 L. Bay^ 
mondj 746. 

58 On a declaration that all an ori- 
ginal lessee's estate came to the de- 
fendant bv assignment, and a plea 
that all, &c. did not come, &c. mO" 
do andformay and issue joined, evi- 
dence of an under lease will not 
support an issue. Holford v. Hatch. 
1 Doug, 183 to 187. 

59 Nor will evidence of an assign- 
ment of all the original lessee's es- 
tate in part of the demised premi<* 
ses. Hare v, Cator, 1 Doug, 183. 
n, 184, 4" n, 

60 A deed coming -out of the hands of 
the opposite party after notice to 
produce it, must prima facie be t:ik» 
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en to be duly exeeated^ and will be 
received in evidence without proof 
of the execution. R, v. The inhab- 
itants ofMiddlezoy» 2 Term Rep, 4 1 . 

61 The mere production in court of a 
diploma of doctor of Physic under 
the seal of one of the Universities, is 
liot in itself evidence to shew that 
the party named in the diploma is 
entiiled to that degree. M(dse$ v. 
Thornton,^ 8 Term Rep. 303. 

^2 Action for these words spoken by 
defendant of the plaintiit'inhis pro- 
fession of a physician. ^*^ Dr. 8, 
has upset all we have done, and 
die he (the patient) must" it was 
proved that the plaintiff had prac- 
tised several years as a physician, 
and having been sailed in during 
the absence of a physician, who, 
with the defendant, attended the 
patient, the defendant, as apotheca- 
ry made up the medicines prescrib- 
ed by the plaintiff for the patient 
in question. Qu. Whether, on this 
declaration it was necessary for the 
the plaintiff to produce a diploma^ 
or other direct evidence that he had 
taken a degree in physic, in order 
to maintain the action. JSmiih w. 
Taylor. J^ew Rep. 196. 

^3 In an action on a foreign judgment 
it is not sufficient to prove the 
judge^s hand-writiog subscribed t« 
it without proving that the seal af- 
fixed thereto is the seal of the court 
Ueury v. Mye. % East 22±. 

<4 If the plaintiff's attorney, previ- 
ously to bringing an action for a 
distress under the warrant of a ma- 
gistrate make out two papers pre- 
cisely similar, purporting to be de- 
mands of a copy of the warrant 
pursuant te 2% G. 2, e. 44, s. 6. and 
having signed both for his client, 
deliver one to the defendant, the 
other is sufficient evidence at the 
trial. {Dissentiente Rooke J .) lory 
V. Orchard. 2 Bos. S^' Pull. 39. 

65 A copy of an attorney's bill, the 
original of which has been deliver- 
ed to the defendant, may be admit- 
ted in evidence without proof of no- 
tice to produce the original. •Bn- 
derson y. May. 2 Bos.^S^ PuU. 2Z7. 


66 And is eonolnsive as to the rea- 
sonableness of the items. Ibid. 

67 In trover for the certificaite of a 
ship's registry, the certificate may 
be proved by the production of the 
registry from which it was copied, 
though no notice has been givea to 
produce the certificate itself. jBu- 
cher V. Jarrat. 3 Bos. Sf Pull. 143. 

68 The prison books of the Fleet and 
King's Bench prisons, though ad- 
missible evidence to prove the peri- 
od of the commitment and discharge 
of a prisoner, are not admissible te 
prove the cause of his commitment* 
Salte V. Thomas. 3 Bos. Sf PuU. 188. 

69 A rector may recover in ejectment 
against his lessee on the ground of 
the lease of the rectory being avoid- 
ed on account of his own uon-resi- 
denee, by force of the stat. 13 Etixi. 
€. 20. and the Jease to the defend- 
ant describing him as doctor in di- 
vinitj produced by him at the trjal 
in support of his title, is prima facie 
evidence of his being such as he if 
therein described to be, so as alse 
to avoid the lease under the statate 
2i H. 8. e. 13. s. 3. ThrogmorUm 
d. Fleming v. ScoU» 2 East, 467. 

70 An averment iu a declaration oa 
the Stat. 8 dnn. «. 9. aeainst the 
master of an apprentice for not in- 
eerting the true ^onsideratioa in the 
indenture, ^< that d. B. the appren- 
tice, by a certain indenture execut- 
ed on, &c. put himself apprentice 
to the defendant," &e. may be prov«» 
ed by the prodection of that part of 
the indenture executed by the de« 
fendant, in which it is recited that 
^. B. had put himself apprentice, 
&c. Burleigh v. Siiifbs. 5 Term 
ReiL 465. 

71 There is no difference between civ** 
il aetiops and criminal prosecutions 
as to the evidence of papers. In 
neither case is the party bound to 
produce evidence against himself; 
but even in a criminal prosecution 
notice may be given to him to pro- 
duce papers in his possession, and 
in case of his refusal or neglect, 
o( her evidence may be given of their 
contents. The Attorney General ▼. 
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JLe Merehtnif Exchequer. 2 Term 
Sep. 201, n. 
7!2 And notiee to the defendant's a- 
gent or attorney in soeh ease is 
sufficient. 2 Term Bep. 201. 

73 In trover by the assignees of a 
bankrupt to reeoyer goods taken by 
the defendant under a fraudulent 
bill of sale given bv the bankrupt 
to the defendant ; (and which was 
an aet of bankruptcy*^ the defend- 
ant's examination before ^he eom- 
missioners, in whiefa he admitted 
the execution of the deed, is suSi- 
eient evidence to prove the execu- 
tion, and supersedes the necessity of 
eaUing the subscribing witness. 
Bowles v. Langworthy. 5 Term 
Bep. 366. 

74 The plaintiff 's agent shewed to 
the defendants an under-writer, the 
captain's protest, containing an ac- 
euant of the loss of the ship insured, 
demanding payment: held, that 
this did not entitle the defendant to 
read the protest in evidence in an 
action on the policy. Senat v. Por^ 
ter. b Term Hep. 158. 

79 A bill in chancery is no evidence 
of the facts contained in it, not e- 
ten of those on which the prayer of 
relief is founded. Doe d. Bower- 
man V. Syboum, 7 Term Bep. 2. 

76 Except in the instance of a bill fil- 
ed by an ancestor, which may be 
evidenee of a family pedigree there- 
in set forth. ^Taylor v. Cole^ cor. 
Lord JCenyon, Jf, 1789, cited, 7 
Term Rep. 3, n. (a.) 

^ Where the plaintiff entered an ac- 
coant in writine of goods and cash 
fornished to the defendant from 
time to time, each page of Which 
was authenticated by the defend- 
ant's acknowledgment in writing of 
the receipt of the contents ; thongh 
such an acknowledgment in writing 
cannot be given in evidence per se, 
in respect to the cash items, amount- 
ing to above 405.^ in each page, for 
want of a receipt stamp, yet it is 
competent to the plaintiff to prove 
that upon calling over each article 
to the defendant, he admitted that 


he had received the tame ; and the 
witness may refresh his memory by 
referring to the accounts. Jacob v. 
Lindsay. 1 East^ 460. 

78 If a person have peculiar meam 
of knowing a fact, and make a de- 
al aration, or written entry of 
of that fact which is against his in- 
terest at the time ; it is evidence of 
the fact, as between third persons 
after his death, if he could hava 
been examined to it in his lifetime : 
and therefore an entry made by a 
man-midwife in a book of having 
delivered a woman of a child on a 
certain day, referring to his ledeer 
in which he had made a charge for 
his attendance, which was marked 
as paid, is evidence upon ah issue 
as to the age of such child at thei 
time of his afterwards suffering a 
recovery. Higham v. Bidgeway. 
10 East, 109. 

TQ Upon a question whether certain 
ancient books, from 1586 to 1699 
preservd in the archives of the 
dean and thapter of Exeter, enti- 
tled, Bentah, and containing col- 

~ umns of the names of their estates^ 
with the rents reserved on each, 
and solvits written in different hand 
writings against such rents, were en- 
tries made by th^ receivers of the 
dean and chapter chaining them- 
selves with the receipt of the rents,, 
parol evidence cannot be received 
to prove them to be receiver's books, 
by shewing that the receivers of 
the dean and chapter for the last 
sixty years had kept their books of 
accounts in the same form. But it 
appearing that some of the entries 
in such books (though not the en- 
tries as to the rent of the estate in 
auestion) contained internal evi- 
ence of their being the books of 
receivers ; by such entries as 
" solmt mihi,^^ and '* solvit per me,^ 
signed with the inilials JV. W. 
which entries imported that JV*. W. 
was therein accounting to the dean 
and chapter for money paid to him- 
self, ard with receipt of which he 

' . debited himself; the court direc- 
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ted a mew trial in order to hare the 
inspection of the books again sub- 
mitted to the judge at JSTisiprius. 
Doe d. Webber v. Lord George 
Thmne. lo East^ 206. 

80 Where a tenant for life with a 
limited power of leasing, reserviog 
the ancient rent, received a letter 
from a confidential agent in ±7iS 
contain iug a minute account of the 
tenants and rents of the estate; 
which letter the tenant for life indor- 
sed " A particular of my estatey'^ &c. 
handed down to B, the succeeding 
tenant for life, who had a like lim- 
ited power of leasing, by whom it 
was also preserved and handed 
down among the muniments of the es- 
tate to the first tenant in tail : held 
that such paper was evidence for 
the tenant in tail against a lessee 
of B, in order to «hew that the rent 
reserved bj ^., the tenant for life, 
was less than the ancient rent reserv- 
ed at the time to which such paper re- 
ferred ; the paper having been accre- 
dited by the then owner of the estate, 
who had the means of knowing the 
fact, and who had an interest the 
other way ; viz. to diminish the 
rent in order to increase his fine 
upon renewal under the power. 
And held also, that entries by ^> 
the tenant for life, in his book, of 
the receipt of the rent to the a- 
mount stated, were also evidence of 
the same fact. Roe d. Brum v. 
Rawlins, 7 East^ 279. 

St Where a corporation declaring in 
covenant by their modem name, 
stated that the citizens, &c. were 
from time immemorial incorporated 
by divers names of incorporation, 
and at the time of making the in- 
denture by •^. B. which they declared 
on, were known by a certain other 
name, by which name wf. B* grant- 
ed to them a certain water course, 
and covenanted for quiet enjoy- 
ment : held that the deed granting 
the water course to them by such 
name was evidence as against the 
defendants, who claimed under the 
granti% that the corporation was 


known by that name at the time Qp« 
on an issue taken on that faet. 
. 2%e Mayor of Carlisle v. Blamire* 
7 East, 487. 

82 Shop books verified by the oath 
of the party, though not Kept regU" 
larly in the manner of a day-book, 
may be given in evidence to the ju- 
ry, who are to judge of their cred- 
it. 2 Mass, 2X7. 

83 Where a tradesman's day-book 
. contains marks, which shew the i- 

terns transferred to his ledger, the 
ledger must be produced in evidence 
in support of > the day-book. -2 
Mass, 569. 

84 Copies of ancient proprietary 
grants are admissible in evidence^ 
without proving that the meeting of 
the proprietors,at which such graiita 
were made, was legally called and 
holdeh. 2 Mass, dbs. 

85 How far original entries by ih% 
party in his own hand writing, sup- 
ported by his oath are to be receiv- 
ed as evidence in assumpsit for 
goods sold and delivered. Prince^ 
adm, V. Smith, 4 Mass. 4*55. 

86 They are no evidence of payment 
of money to third^^^ersons by the 
defendant's order, nor of such de* 
mands as in their nature afi:brd a 
presumption that better evidence 
exists. lb. 

B7 The affidavit of a petitioner for a 
review is not received, except as to 
facts exclusively known to himself, 
or to obtain an order of notice. Ro' 
gers V. Hill. 4 Mass. 349. 

88 A plan of land taken exparte ean^- 
not be used on a trial but as chalkv 
Pearce v. Jackson^ adm. 4 Mass* 
4C8. 

89 The letters of a deceased agent 
were received as evidence of a de- 
mand made upon a debtor of his 
principp.1 on the coast of Africa. 
Greenwood v. Curtis. 6 Mass. 358. 

90 Under the general issue on a wirt 
. of entry it is not competent for the 

tenant to &;ive in evidence a deed' 
from the demandant, or his ancestor 
to a stranger made after the dissei* 
zin committed by tenant. Wdcot 
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^f if ike diepositien at a wit Aesn to be 
^Sftmiiidl umier a fkdbmus prvietta'' 
tuM n preYM»ii8l)F prepared oy a par' 
tj to the suit, it will not be reeeir- 
ea as eVidenee. Jimory t, FMowei. 
$ Masif. 2i%. 

t^ Deposttions taken ia terM time, 
ik& eo»rt not beio^ actnally in se»« 
sion, and the opposite party bar* 
io^ natiee, are received, thou,i»h ta- 
ken vfrhhout order of eonrt. Jones v. 
Spring ei aL 7 Jlfas9. 2BU 

93 Wkef'e a bond with sureties was 
given t& the United States for duties, 
the possession of the bond, and the 
isolleetor's receipt, were held to be 
^uffi^ent evidence of the payment 
%y the surety. Stuby v. Ghamplm. 
4 Johns. Rep. 461. 

H Admiralty surveys as to seaworthi- 
ness of vessels are not evidence of 
the faets stated in them. .^660^ v. 
Se^. 3 Johns. Cases^ 39. 

^ In an ^ action by an administrator 
for money lent, the book of account 
containing the original entries, in 
the hand writing of the intestate, is 
not admissible evidence for the 
plaintiflf. Cktse v. Potter. 8 Johns. 
Hep. 2ii. 

^ But it seems Chat the regular en- 
tries of a party in his books made 
in the usual course of his business, 
though not admissible alone, or 
as conclusive evidence may (in con- 
^deration of usage, which may have 
crept in, or the difficulty of proof in 
many cases of the sale and delivery 
of goods) be admitted in conneetion 
with other circumstances, as evi- 
dence to the Jury. Ibid, 
if! A party is not bound to produce a 
paper unless the opposite party has 
given him notice fur that purpose. 
Warily r. Warren. 1 Johns. R. 340. 
•8 If one party give notice to the oth- 
er to produce a paper at the trial, 
which is called for and examined 
by him, he is not therefore bound 
to read it in evidence. Kenny v. 
Clarkson and Vanhom, 1 Johns. 
Eep» 389. 
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09 A deed ma^e 10 179^ Ibr lands 
lying in Onondaga county, duly ac- 
knowledged in May 1794, but not 
recorded, was not allowed to be 
read in evidence, without proof of 
its execution. Jackson ex dem. Rdm* 
son and Roe v. Shepard. 2 Johns. 
Rep. 77. 

100 A map of partition of land, with 
the partition endorsed, though of 
ancient date, is not admissible evi- 
dence to prove the seizin of the les- 
sor of the plaintiff in ejectment, es- 
pecially when unaccompanied with 
possession, and without showing a 
• prior title of the party in partition. 
Jackson ex denu aeckinan and Wife 
V. Witter. 2 Johns, Rep, 180. 

lot A promissory note for 40l. paya- 
ble in lands, may be given in evi- 
dence,under the ntoney counts. Smith 
Mm, V. Smith. 2 Johns, Rep, 2S5. 

±iy2 The exempt i6eation of a decretal 
order of the court of chancery, is 
not admissible evidence on a trial 
in a court of law, but the original 
decree must be produced, f^ison 
and Gfi^frs V. Ck^nine. 2 JoAns. Re* 
ports^ 280. 

103 An execution from the court of 
chancer}', is not admissible evidence^ 
without prod Being the original de- 
cree ou which it was founded. lb. 

10:1 Whether a writiifg delivered aS 
an escrow^ and not consummated by 
a performance of the conditions^ 
can be received in evidence to show 
the confessions and declarations of 
the party, relative to the subject 
matter of the paper, qucere, Lan* 
sin^ T. Qaine and Ten Eyck. fS 
Johns. Rep. 300. 

105 In order to entitle a will to read 
in evidence, as an ancient deed^ with- 
out further proof than Hi produc- 
tion, it must be, at least, 30 years 
old,,from the death of the testator ; 
for the age of the will must be com- 
puted from the death of the testa- 
tor, not from its date. Jackson ex 
dem, Burham and Wife v. Blansham. 
3 Johns. Rep. 303. 4<. 

lOB Evidence by a person, that he 
Lad delivered a deed to the clerk 
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• ef the county to be recdrded,' and 
. that jsearch had been made in the 
clerk's ofiice, where it could not be 
, founds is not sufficient evidence of 
tjie loss of the deed, so as. to entitle 
the party ta read a copy in evi- 
dence, unless it be proved, that the 
deed was never redelivered by the 
clerk. Jackson ex dem. Dunbaar 
and others v. Todd. 3 Johns* Mep. 
300. 

107 Copies of the proceedings of for- 
eign courts or iribunals, though, 
under the hands and seals of the 
oflicers of such courts are not, of 
themselves, evidence^ but must he 
proved like other facts. Delafield 
Y.Hand, 3 Johns. Rep. 3 io. 

i08 The delivery of a paper by a 
plaintiff, in an action on a policy of 
insurance, of a broker, to enable 
him to adjust a loss, will not make 
that paper good evidence in anoth- 
er suit, brought by one of the par- 
ties against the master of the vessel 
insured. Jbid. 

109 Entries made by a clerk in the 
books of the trustees, being a corpo- 
ration, by their direction, are not 
evidence in a cause, in which they 
are interested. Jackson ex dem. 
Danally et aL y. IFalsli. S Johtts. 
Sep, 225. 

110 Where the declaration against a 
sheriff*, for an escape of a prisoner 
on execution, set forth the judgment 

^ and the substance of the execution, 
and not in hmc verba ; and at the 
trial the judgment appeared to be 
for 5^1 dollars 36 cents, and the 
ca. sa, for 5,441 dollars and 37 cts. 
it was held that the ca. sa. was ad- 
missible in evidence. Bissel v. Kip. 
5 Johns. Rep. S9. 

111 The answer of one defendant in 
chancery, is w^ evidence against his 
co-defendant. Fhomix v. Assignees 
oflngrakam. 5 Johns. Rep. *412. 

112 A deposition taken before trustees 
appointed under th» act giving re- 
lief against absent and absconding, 
debtors, may he read in evidence 
hefore referees nominated under the 
same actj after the death of the 
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witness, though tAen' by th« tnuk- 
tees in the absence of the creditors^r 
or eocparte^ the trusteies being eour 
sidered as agents of both parties* 
Cox V. Trustees of Fearce. 7 JoknSi^ 
Rep. 298. 

113 The certificate of the clerk of 
the circuit that a cause was not tri- 
ed, is sufficient evidence of the fact* 
Wright V. Murray. 6 JpAws. Rep. 
286. 

114 Letters written by a party are sot 
admissible evidence in his favour^ 
though they are evidence against 
him. Towle and Jackson v. Steven^ 
son. 1 Johns. Cases^ 110. 

110 A deposition taken de bene esse in 
a cause, after the writ wa» return- 
ed, but before the declaratian was 
filed, and on the same day that the 
order of the judge was granted for 
that purpose, was allowed to be 
read, under the circumstances of the 
case ; the \^ itness being unexpect- 
edly obliged to depart from the 
istate on a distant voyage, and all 
the notice given of his examination 
to the opposite party, that the ur- 
gency of the case would permit. 
Jlumford v. Church. 1 Johns. Cas» 
147. 

116 A paper purporting to be the re- 
cord of a deed, not duly acknow- 
ledged, is a nullity, and not admis- 
sible in evidence, either as a record 
or as a copy of a deed. Doe v. 
Roe. 1 Johns. Cos, 402. 

117 A will executed in 1723, and 
which had been proved by the wit- 
nesses, in 1733 and 1744, and re- 
corded, but not in manner authoriz- 
ed by law, was allowed to be read 
in evidence, on the trial of an ae- 
tion of ejectment in 1801, as an ath- 
cient deed^ though actual possession 
did not follow and accompany the 
will, that being explained by the 
peculiar situation of the property 
in question, and other circumstances 
shown, to raise a presumption of 
the extstance and genuineness of 
the will. Jackson ex dem. Jjewis 
and others v. Laroway. 3 Johns* 
Cases^ 283. 
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8.18 Copy of a deed earolled in R R. 127 In order to prore thatt (he goodt 

in England, evidence of a title to in question were bought of a tliird 

lands in Pennsylvania, l Dallas, l. person, and not of the plalntiflf, th% 

119 Copy from a register of births entry in the books of the third 
aad deaths of Quakers in England, person roust be shewn ; his clerk's 
evidence to prove the death of a swearing that he had made it, will 
person, t Dallas, 2. not be admitted. 1 Dallas, ^VO. 

The exemplifieation of a will made in 128 The office copy of a survey, with- 

Luglana, and certified under the out seal, g^ven in evidence. 2 DaU 

seal of the prerogative court, may las, 81. 

be given in evidence. Ibid. 129 Under what eircumstancey books 

Minutes of the eommissioners of prop- or copies of entries in original books^ 

erty may be given in evidence. Ibid, sworn to be truly transcribed, can- 

120 The original private book of not be evidence. 2 Dallas, 230, l. 
memorandums of the secretary of 130 The protest for non-acceptance 
the land office, respecting the de- need not be averred or pmduced in 
seription of the land originally ap- an action on a bill of exchange 
plied for, was given in evidence hy protested f9r non-payment. 3 Dai' 
consent, on the recommendation of las, SffS, ^2'h, 

the court, who thought it a question 131 The charter of incorporation 

of great importance. ± Dallas, S. must be proved, before any corpo- 

121 Probate of a will in the preroga- rate act, or instrument, can be giv- 
tive eourt.of Canterbury, not record- en in evidence. 4 Dallas, 415, 

ed here, allowed to be given in evt- IS^ If a record of a' foreign court of 

dence. l Dallas, 66. admiralty is permitted to be read 

122 A book given in evidence to tlie * to the jury without objection, it is 
jury, with a direction, that if they evidence, not only of the grounds 
thought it a transcript from another of the sentence, but so far as it ex- 
iiook, to pay no regard to it. 1 hibits documents, wliich, if them* 
Dallas, 85. selves produced at the tdal, would 

123 The re2;ister of a ship, certified be evidence. 4 Dallas, 421. 

by the naval ollioer under his seal 133 The protest of a master of a ship 

of otHee, admitted to be read in ev- allowed to be given in tvidence« 

idenceagaihstthedefendants,thouf^h 1 Dallas, 6, 10. 

the writ, with respect to the de- 134 A letter from the receiver gener- 

fendant that made the register, was al and secretary of the land office, 

returned nan est inventus, i Dal- to the surveyor general's deputy, 
/ks, 141. - was allowed to be given in evidence, 

12 i» An entry in a shop book is not as the foundation of the defendant's 

evidence, <to cliarge a man upon a title. 1 Dallas, 6. 

collateral assumpsit, to pay the 135 A survey made in pursuance of 

debt of another. 1 Dallas, 238. the above letter, not returned into 

'125 A judgment in a!' foreign attach- the proper office* but found among 

ment in a sister state^ is not conclu* the deputy surveyor's land papers, 

sive evidence of the debt in an ac- many years after his. death, was al- 

tioQ here between the same parties. lowed to be s^ven in evidence, a- 

1 Dallas, 261. gainst a regular warrant and sur- 

136 QufJBre, How far books are ad- vey of a subsequent date, a setlle- 

missible (not to prove a charge a- ment and possession being proved* 

gainst a party to the suit, but) to 1 Dallas, 7. 

shew a collateral fact, whether a 126 The strict rules of evidence ought 

third person was the defendant's not to be extended to mercantile 

debtor at a particular period ? 1 transactions, i Dallas^ 16. 

fiallas, 276. An account sales allowed to be given 
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in e^ideQce, on proof of the hand read in evidence, wjitboiit pr(ii^oiBg' 

Milting of the factor, who si^ed the record* 1 Do-Uas^ 9^. 

it« Imd. 148 A writing under seal, enniipt he 

iS7 No man shall create evidence for given in evidence to support afi ae- 

himself; therefore, letters written tion of assumpsit on a promisftorj 

hj the lessor of the plaintiff, to note. 1 Dallas^ ^08. 

shew, that his grant, on which the 149 The process verbal delivfj'ed into 

defendant made a title^was condition- the admiralty at a foreign port, was 

al, were rejected. 1 DaUas, 18. not admitted to be read in evidence 

138 The list, commphlj called the in an action against the underivri- 
lisi of first pur chasors^ W9LS admit- ters. i Dallas, 817. 

ted in evidence to prove a grant of ISO The protest of a eaptaio oT i^ 

aoQO acres from tr. jpenn by deed, vessel made at a distant day, arid 

alleged to be lost, i, Dallas, 2, 64. not at the first port of arrival, was 

139 The pass of a justice of JS'ew- refused to be admitted in evidence. 
Jersey^ is not admissible in evidence,/ 1 Dallas, 318. 

in a cause respecting the seizure of 1£^1 In an action of assumpsit for mo- 
goods brought into Pennsylvania, a- ney had and received, deeds, or 
gainst an act of assembly. 1 Dal* other writings, which are not tho 
iaSf Q2. immediate JoUudatiou of the suit, 

140 Any deed under seal, when prov- but only leading to it, may be read 
ed, is proper to be given in evidence. in evidence. 1 Dallas, 4/29. 

1 Dallas, 63. 102 The copy of a bill of lading is 

141 A deed sworn to by one witness not evidence to prove the date of 
hefore a magistrate, who certifies the original. 2 Dallas, 180, 1. 

the same, is within the rule. 1 1^3 How far a notarial protest ef a 

Dallas, 63, 93. bill of exchange is evidence* 4 

142 A-paper copied from the books Dallas, 327. 

of the sur\'eyor's office, slating that 4^4 Copy of a inanifest, recorded ; 

a survey had been made, was not at the custom house, and eiamined, 

allowed to be read in evidence ; but is s^ood evidence. 4 Dallas, 415. 

the book from which it was taken, ±55 The sentence of, a court martial 

was admitted, without shewing any is not conclusive evidence, that a 

actual survey. 1 Dallas, 65. man is liable to military duty. I 

143 Two deeds, both executed in Eu" Wise v. Withers. 3 Cranch, 33^. 
gland, but only oue of them record- 156 A foreign sentence of condemna- 
ed here, were allowed to be given tion as good prize is not conclusive 
in evidence. 1 Dallas, 66. evidence that the legal title to the 

144 A letter from a third person no property was not in the subject of 
way concerned in the title, was of- a neutral nation. JUaley v. Slmttuck. 
fered in evidence to prove under 3 Cranch, 458. 

whom he had possession, but refus- 157 A commission is only evidence of 

ed. Ibid. an appointment. Mirlury r. Mad' 

145 Recital of one deed in another is ison, 1 Cranch, 178. 

no evidence, but against the party 158 A i;eport of surveyors that a res- 

claiming under it. l Dallas, 67. sel is unsound, is not evidence that 

146 An entry made nineteen years a- she was not seaworthy wh^i she 
go in the defendant's books, that commenced the voyage. Marine 
a note of 13 years standing was Ins. Company r. Wilson. 3 Cranchj 
paid, was allowed to be read in ev- 187. , 
idence, to, support the general pre- (^ucere, Whether sueh report, even if 
sumption of payment after such a it related to the eommeneement of 
lensith of time. 1 Dallas, 85. the voyage^ is conc2tisit^ evidence? 

147 A sheriff's deed allowed to be Ibid. 

' i 
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||#0 Tlie defendant haviug read a let- 
ter from the plaintiffs agent in an- 
8wer to a letter from himself, can- 
AOt jgiFe in evidenee a eopy of his 
OMm letter, without proving it to be 
a tme eopy by a h itness. Smith 
v. Carringten. 4, Craneh^ 62. 

1%Q A letter of eredit, addressed by 
jnistake to John and Joseph^ instead 
^f John and Jeremiah^ and delivered 
to John and Jeremiah^ is not evi- 
dence of a eontraet between the 
•writer of that letter and John and 
Jeremiah. Grant v. JVbyW. 4 
Crauchj 224. 

161 Depositions, taken under a eom- 
misaion issued at the instance of 
the defendant^ may be read iu evi- 
dence oy theptaUiiffj although the 
plaintiff* had no notice of the time 
and place of taking the same, yea- 
ton v. Fry. 5 Cranchf S35. 

i%2 The certificate of commissioners 
named in a dedimus that they took, 
in due form of law, the oath an- 
nexed to the commission, is suffi- 
deot evidence of that fact. Orant 
y. Miylor. 4 Cranch^ 224. 

163 ^ucere. Whether the statute of 
limitations can be given in evidence 
on the plea of nil debet. Lindo v. 
Gardner. 1 Cranch^ 343, 465. 

y. Bandwriting. 

i The production of a bill of parcels 
of a foreign merchant, with his re- 
ceipt and proof of the haadwri- 
tiDg, evidence of property to the 
cargo. Buueli v. JBoheme. 2 Str. 
1127. 

^ If a tradesman uniformly obliges 
his servants to subscribe in his books 
an account of the goods tfiey deliv- 
er, proof of the subseription of 
a servant M^ho is dead, is evi- 
dence of the delivery of the goods 
eontained in the account subscribed. 
Price V. Torrington. 2 L, Raymondj 
873. 1 8alk. 289. 

9 Indecency of evidence is no ob- 
jection of its being received where 
it is necessary to the decision of a- 
liy civil or criminal ri8;lit. Da CoS' 
taY. Jones. 2Cou;p.729, 


Seeus if it arises upon a voluntary 
wager between two indifferent per- 
sons ; as upon a wager concerning 
the sex of a third person. lb. 

4 The witness being administrator 
de bonis non of the obligee, proof of 
the hand was allowed. Godfrey ▼• 
jyorris. 1 Str. 34. 

5 in debt on a bond, if it is proved 
that the defendant admitted the 
debt, and that tlie attendance of 
the subscribing witnessi' could not 
be procured, it is sutticient to prove 
the handwriting of the defendant, 
and of the witness. CoghUm v. 
Williamson. 1 Doug. 93. 

By Stat. 26 G. 3, c. an, s. 38, deeds 
executed in the East Indies, \\ hen 
the subscribing witne&stf reside 
there, are made evideneV in Great 
Dritainf on proof of the handwri- 
ting of the parties and of the wit- 
nesses. 1 Doug. 93, n. 

6 The king's sign manual may ba- 

fiven in evidence on an indictment 
or returning from trans|>ortatjon ; 
and if not revoked, and the condi- 
tion be literal Iv, though not sub- 
stantially complied %vith, the pris- 
oner shall be dischamd. The 
mng Y.Miller. 2 Bla9c. 797. 

7 An instrument executed abroad, 
and witnessed by a foreigner resi-* 
ding there, may be proved by evi- 
dence of the handwriting of the 
witness and of the contracting par- 
tv, but not by the latter alone. 
Oames v. Trompowsky. 7 Term 
Eep. 260. 

9 Every instrument, to the sifting 
of which there is a witness, should 
be proved by that witness, if living, 
or by proving the handwriting of 
the witness, in case he is domiciled 
in a foreip^n country, or in case he 
cannot be found, so that there may 
be a presumption 6f his death. 7 
IWm Rep, 266. 

9 The answer of the obligor of a 
bond to a bill filed for a discovery, 
in which he admitted the bond to 
have been executed by him, is only 
secondary evidenee, and cannot be 
received as evidenee, per se of the 
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exeeution, without shewing thatdue 
<}iHgenee had b^en used to discover 
who the subscribing witness was^ who 
was al lodged to be unknowi. Cally 
Bt, V. Dunning. 4 East^ 53. 

40 The court of C. P. (per Boiler^J.) 
held that in debt on a bond execu- 
ted abroad, where one of the attes- 
ting witnesses was dead and the 
other beyond the process of the 
court, it was sufficient to prove the 
handwriting of the deceased wit- 
ness, without proving the handwri- 
ting of the otiier witness or of the 
obligor; the handwriting of the at- 
testing witness when proved being 
evidence of every thirg on the face 
of the paper. Mam dftuc. r. Kerr. 
1 Bos. ^ Pull 360. 

il If a subscribing witness to a deed 
be abroad, out of the jurisdiction of 
^e court, and not amenable to its 
process at the time of the trial, evi- 
dence of his handwriting is admissi- 
ble ; though it do not appear 
whether he be domiciled or settled 
abroad. Prince v. Blackburn^ 2 
East^ 250. 

42 Where, in un action on a bond, ev- 
idence was offered that diligent in- 
quiry had been made after one of 
the subscribing witnesses at the pla- 
ces of residence of the obligors and 
obligee, and that no account could 
he obtained of such a person, who 
lie was, where he lived, or any cir- 
cumstance relating to him ; held 
•sufficient to let in proof of the hand- 
writing of the other subscribing 
witness, who had since become in- 
terested as administratrix to the ob- 
ligee, and was a plaintiff on the re- 
cord. Cunliffe v. Sefton. 2 East^ 

183. 

■ 

43 A clerk of the post-office, accus- 
tomed to inspect franks for the de- 
tection of forgeries, maybe exam- 
ined as a witness to prove that the 
handwriting of an instrument is an 
imitated, and not a natural hand, 
though he never saw the supposed 
person write ; and also prove that 
two writings, suspected to be imita- 
ttd haads^ wer(> written by the 


flame person. OoodtUle 3, RtvM' 
V. Brahamy trial at bar, 4 Tenn 
Rep. 497. 

14 The handwriting of persons loog 
since dead may be proved by a 
comparison of hands. Moe d. Brune^ 
Cleric^ V. Rawlins. 7 East, 279. 

15 The handwriting of the maker or 
indorsor of a note . may be proved 
by witnesses, from their previous 
knowledge of his handwritiug, deri- 
ved from having seen the person 
write, or from authentic papers re-' 
ceived in the course or business; 
but if the witness has no previous 
knowledge of the hand^Yntiiig, he 
cannot be permitted to decide upon 
it in court, from a comparison of 
hands. Titford v. Knott. 2 Johns. 
Cas. 211. 

16 Whether papers signed by the par- 
ty, and admitted to be genuine, can 
be delivered to the jury to deter- 
mine, by comparison, as to the gen- 
uineness of the paper in qoestiofi ? 

qu. lb. 

i.7 The confidential clerk of the 
plaintiff' was admitted to prove a 
correspondence, by letters, between 
the plaintiff' and defendant who re- 
sided in London^ and to testify, that 
from the knowledge he had acqui- 
red from the letters of the defend- 
ant, received during this correspon- 
denee, he believed the indorsement 
in question to be the handwriting of 
the defendant, though the witness 
had never seen the defendant 
write. lb. 

18 Where the witnesses to a bond are 
absent out of the state, proof of* 
their handwriting is sufficient, with- 
out proving the handwriting of the 
obligor. Slubtf v. Champlin. 4 
Johns. Rep. 461. 

19 Where there is a subscribing wit- 
ness to a bond, proof the confession 
of the obligor is not sufficient ; but 
the witness must be produced, or 
in case he is dead, or out of the 
State, his handwriting must be pro- 
ved. Fox and Payne v. Reil. 3 
Johns. Rep, 477. 

20 Where the witnesses to a written 
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W)iitraet were the 6oiis of the de- 
fendant who executed the contract, 
and the plaintift*, the daj before the 
sitting of the circuit, inquired of 
the defendant for the witnesses, in 
order to subpcena them, and was 
fakely told by the defendant that 
they were gone on a journey ; this 
was held not to be a sufficient rea- 
son for admitting other testimony 
of the handwriting ; the plaintiff 
not having used sufficient diligence 
to procure the witness. J\iills v. 
Twist, 8 J(Jins. Rep. 121. 

31 What is a sufficient evidence of 
signing^ sealing, and delivering a 
deed, to be left to the jury, 2 Dal- 
las^ 97. 

22 Due diligence must be nsed to ob- 
tain ihid testimony of the subscri- 
bing witness. If inquiry be made 
at the place where he was last 
heard of, and he cannot be found, 
evidence of his handwriting may be 
admitted. Cooke v. Woodrow. 5 
Cranchy 13. 

VI. Hearsay Declarations^ eocpar- 
te Examinationsy Confessions^ 

1 In action for a malicious proseeu* 
tiott, an advertisement put in the 
papers by defendant, pending the 
indictment, is evidence, though no 
information had been granted for 
it ; and an action lies for a mali- 
eioQs prosecution of a bad indict- 
ment. New trial granted for ex- 
eessive damages ; but the same 
damages being given a second time, 
another trial cannot be had. Cham- 
hers V. Robinson, 2 Str, 691. 

^ General declarations of a parent 
are good evidence after his or her 
death, to prove that a child was 
born before marriage ; but not to 
prove that a child born in wedlock 
is a bastard. Goodright v. Moss. 
1 Coivp, 591. 

So the answer of one of the parents to 
a bill in chancery is admissionable 
to prove such birth ; for it is not 
like offering a deposition or an an- 


swer in evidence against a penon 
not party to the original suit. But 
it is offered only as evidence under 
her hand of iter having made such 
a declaration. Ibid. 

So parents may be admitted to prove 
the fact of the marriage on a ques- 
tion upon the legitimacy of the 
child. Ibid, 

But not to prove non-access. Ibid, . 

Tradition is evidence in questions of 
pedigree. Ibid, 

So are circumstances that sliew ille- 
gitimacy. Ibid, 

So are any entries in a family bible, 
an inscription on a tomb-stone, or 
a pedigree hung up in a family man- 
sion. Ibid, 

3 A general history is eyidenee to 
prove a matter relating to the king- 
dom in general; otherwise of a 
particular right. Stainer v. Bvr^ 
gesses of Droitwhich, 1 Salk, 28if 

4i Confession of forgery by a dead 
witness may be admissihie evidence. 
Lessee ofdymer y^ Littler, i Black, 

815. 

5 Qtu If there be any other instance 
in which hearsay evidence is admis- 
sible but these two, namely, the cas- 
es of pedigrees and prescriptions? 
S Tenn Rep, 707, 

6 Declarations by tenants are admis-' 
sible evidence after their death, te 
shew that a certain piece of land if 
parcel of the estate which they oc- 
cupied ; and proof that they exer- 
cised acts of ownership in it, not re- 

. sisted by contrary evidence, is de- 
cisive. Davies v. Pierce, 2 Term 
. Rep. 53. 

7 Where the plaintiff claimed as de- 
visee in remainder under a will 27 
years ago, under which there waa 
no possession, declarations by the 
.tenant, who was in possession at 
that time, that he held as tenant to 
the devisor, are admissible evidence 
to prove seizin in the devisor. Hoi' 
lotcaif V. Rakes. 2 Term Rep, 5d, 

8 Whether the declarations of a 
pauper as to his settlement be ad- 
missible evidence to prove his set- 

. tlement after his death ? Qucere. B* 


^6 
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V. InhoHtaMs of EHsivell 3 Term 
Sep. 7or. 
i Neither the hearsay of a pauper 
Who is dead} nor his ex parte exam- 
inatioQ in vfriting taken on oath 
before two magistrates, toiiehiBg 
hill Settlements are admissible e\'i- 
denee of sueh settlement. R, v. 
Fen^y Frystone^ {Inhetb.) 2 Easty 
64}. R. V. Chaddertorty (inhab.) 2 
Ead 27, und R. v. JlbergwiUy {In- 
hah.) 2 East 63. 

10 Nor in case of his having abse(^nd- 
ed. JR. V. JSI^mdmrn Courtney Inhab. 
2 East 373. 

11 The examination of a soldier, 
touching his settlement, which is 
made evidence by the mutiny ftet, 
must be authenticated before it can 
be received in evidence, and does 
not prove itself prima ^cie, thous;h 
the paper appear to be in the form 
prescribed by the statute. R, v. 
Beltm Inhab. 1 East 13. 

i^ Sembky the hand-writing of the 
magistrates signing the examina- 
tion ought at least to be proved. lb. 

13 In an action by the husband upon 
a policy of insurance on the life of 
his wife, declarations by the wife 
made by her when lying in bed ap- 
parently ill, stating the bad state of 
her health, at the period of her go- 
ing to M, (whither she went a few 
days before in order to be examined 
by a surgeon, and to ^t a certifi- 
cate from him of good health, pre- 
paratory to making the insurance) 
down to that time, and her appre- 
hensions that she could not live ten 
days longer, by which time the pol- 
icy was to be returned, are admissi- 
ble in evidence to shew her own o- 
piiiion, who best knew the fact of 
jier ill state of her health at the' 
time of effecting the policy, which 
was on a dav intervening between 
the time of her going to M.^ and the 
day on which such declarations 
were made: and particularly after 
the plaintifthad called the surgeon 
as witness to prove that she was in 
a good state of health when exam- 
ined by liim at JfL} his judgment 


being formed in putt ftom the fat* 
isfttCtory answers given by her to 
his enquiries, and this bein^but a 
sort of cross-examination at her. 
•iveson V. Lord KintUiird. 6 ^ast 
188» 

i4f Dedafations of a party itoeoMpa- 
nyiOg afi act done, and tending to 
explain such act, are evidence for 
the latter purpose, ai> part of the 
r^ gestie. Ibid. 

X5 The hand-writing of on^ d^d, 
who was an attesting witness to fbe 
supposed execution of a bondi being 
proved in an action on the bond, 

- Heath J. pernritted the defendant to 
give in evidence that the deceased 
liad in his dying moments acknowl- 
edged that he had beien coneeriied 
in forging the bond, cited by Lord 
Ellermrough. 6 East 195. 

16 In an action by husband and wife 
in right of the wife as executrix, no 
declarations of the wife can be giv- 
en in evidence by the defendant. 
Mban v. Fritchett. 6 Term Rep. 

680. 

17 The defendant may give in evi- 
dence the declarations or admis- 
sions of the plaintiff' on the record 
to defeat the action, although sueh 
plaintiff appear to be only a trustee 
for a third person. BaUerman r. 
Radenius. 7 Term Rep, 663. 

18 If a defendant give in evidence an 
answer in chancery of the plaintiff*, 
it will not entitle the plaintiff* to a- 
vail himself of any matters contain- 
ed in sueh answer which are only 
stated as hearsay. Semb. Roe a. 
PeUatt v. Ferrars. 3 Bos. Sj; full. 

548. 

19 Hearsay evidence of the declara* 
tion of a deceased father, as to the 

772ace' of birth of his bastard child, 
is^ not admissible to prove the birth 
settlement of such child. The King 
V. The inhabitants of Erith. 8 Eflst 
639. 

20 The declaration of a supposed 
grantor, made after the date of the 
deed, as, " that he never made the 
deed, &c." cannot be given in evi- 
dence, against oiie claiming under 
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liucb ^eedi, after the deft(h of the 
grantor. Bartlet v. Belprat^ et al^ 
4 Mass, 702. 

Si Parol evideuce lot deelarations- 
made by a testator, before or after 
makin^ hk will, are not to be re- 
ceived in explanation of hk inten- 
tions in any bequest eontaiiied in the 
will. Richards^ ddm4 v. Dutch Sf 
aL S Mass. d06. 

£3 Parol evidence of the contents of 
a letter of attorney by the person to 
whom it was given, is adniissibley 

. if it is proved satisfactorily that tlie 
power has not been lost. Livings" 
ion V. Rogers^ in error. 2 Johns* 
Cos. 488. 

£3 Evidence of the declaration of a 
person, who has given a deed with 
warranty, though made in articiUo 
mortis, cannot be received to sup- 

. port a title deduced from such per- 
son ; but such declarations are evi- 
dence to show in what character, 
and with what intent such person 
entered. Jackson ex dem. Youngs 
(J others v. Vredenbergk, 1 Johns, 
Sep. 159. 

24r Oa a feigned! issue to try the fact 
<^f adultery, it was held, that the 
confession of the wife, connected 
with other proofs, were admissible 
in evidence. Doe v. Roe, ± Johns. 
Cos. 25. 

Such confessions, however, if made 
by collusion, or with a fraudulent in- 
tent, are entitled to no credit, lb, 

S5 The declarations of a tenant in 
possession are not received in evi- 
dence in support of his title ; alUer^ 
if such deelarations are against his 
interest. fVaring v, TF'an'en, 1 
Johns* Sep. 340. 

iW Proof of the confession of a parly 
sigdiag an ii26trument« that he ex-' 
eeuted it is sufficient evidence, with- 
out callins; the subscribing witness. 
Hall V. Phelps, 2 Johns, Rep. i/di^ 

. ^ In a suit before a justice for money 
had and received, the defendant 
admitted that he had received the 
inoney, bu( said it was due to him, 
and the jsisticf?, thereupon^ gave a 
Judgment for the plaintiff; and it 
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was held to he erroneous, for the 
whole declaration must be taken to«- 
gether, and was substantially a de- 
nial oi' the plaintiff's demand. Car* 
ver V. Tracy. 3 Johns, Rep 427. 

2S The declarations of a person in 
possession of land, as to his title, 
are admissible evidence against 
him, and all persons claiming un- 
der liim. Jackson ex dem. GriS" 
wold V. Bard. 4 Johns. Rep. i;^0. 

29 Subsequent deelarations by a pi^r- 
ty to a sale or transfer of Jiropcrty, 
which go to take away a vested 
right, are not admissible evidence. 
Fhcenix v. Assignees of Ingraham. 
6 Johns. Rep. 412'. 

^0 Wh»re, in an action of trover, the 
defendant set up his defence, that 
the goods were taken by a bailiff 
under an attachment, it was held, 
that the confession or admission of 
the plaintiff, that the goods were 
taken under the attaehment, is not 
sufficient evidence of the existance 
of the attachment, but that the re- 
eord itself ought tor be produced. 
Jenner v. Joliffe. 6 Johns. Rep. 9* 

31 The acknowledgments or confes- 
sions of a party, as to the title, to 
real property, though they may be 
good evidence to support a tenancy 
or to satisfy doubts in cases of pos- 
session ; are not to be received a- 
^inst written evidence of title. 
Jackson ex dem. Bi^rr Sr O^Reilly^ 
V. 8herman4 6 Johns. Rep. 19. 

32 Testimony as to the declarations 
of a person deceased, unless made 
on oath, or in ertremis^ when he 
eame to a violent end, is tiot ad- 
missible. Orag v. Goodrich. 7 
Johns. Rep, 9i5. 

S3 It seems^ that evidence of what a 
witness, since deceased, swore at a 
former trial, between the same par- 
ties, is not admissible, unless ac- 
companied by the postea or record 
of the former suit. Beals \, Qum- 
sey. 8 Johns, Rep, 4fW. 

^4 In an aotian of trespass on ths 
case, brought against the defendant 
for putting on board .an Jlmerica}% 
tessel bouud from JVeiv-Vork, to 
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Oreenock in Scotland, f^oods^ which, 
by the laws of Great Britain^ were 
prohibited from being imported in- 
to that country, in foreign vessels^ 
in consequence of which, the plain* 
tiff's vessel was seized at Oreenock, 
and the master was compelled to 

Jay a large sum of money to obtain 
er release ; it was h^ld, that the 
confession of the defendant that he 
did carry contraband goods in the ' 
Vessel, and that the vessel was 
seized in consequence, and the tes- 
timony of the master, that the goods 
•o carried by the defendant, were 
contraband by the laws of England, 
were suffieient evidence, m this 
case, of the law of Gretd Britain, 
on the subject. ' Smith v. Elder. 
3 Johns Rep. iOS. 

^S Evidence of a parol declaration 
of Mr. Fenn, that the land in dis- 
pute was sold to the defendant, re- 
jected by the courts 1 Dallas 10. 

96 Hearsay permitted to be given in 
evidence to prove pedigree. 1 Dal' 
las 14. 

87 Parol evidence of the declaration 
* of the grantor, amounting to a con- 
fession against himself, though 
made after the execution of a deed, 
may be given to the jury. 1 Dall. 

f 193, 426. 

38 When a confession is given in evi- 
dence, all that was said must be 
stated, and the whole generally 
speaking, ought to be taken togeth- 
er, unless circumstances of improb- 
ability appear. 1 Dallas 240, 392. 

39 Evidence allowed to be given of 
the confession of the defendant, 
made after the commencement of 
the suit. 1 Dallas 65. 

40 What declarations of the parties 
may be given in evidence on the 
trial of ejectments. 2 Dallas 93. 

41 What evidence is admissible in 
cases of pedigree. 2 DalL 1 16, 7, 8. 

V/T. Parol ; to explain, ixtry, or prove 
the contents of written instruments. 

i. Parol evidence is admissible to re- 
but the resulting use to the conusor 


of a fine. Roe t« Fopkam. 1 Doug; 

25, 26. 

An implied revocation of a will may 
be rebutted by every sort of evi- 
dence 1 Doug. 39. 

2 TJ^e acknowledgment of one out 
of several drawers of a joint and 
several promissory note may be giv- 
en in evidence on a separate action 
against any of the others, and will 
take the case out of the statute of 
limitations. Whiteomb v. Whiting. 

2 Doug. 653, 653, Sf n. , 

8 Where the deed is lost or destroy- 
ed, without the fraud of the party 
who desires to prove title under it, 
evidence shall be given^ of its con- 
tents in the best manner it can, that 
there may be no failure of justice. 
But first you must prove snch a 
deed once existed and is lost ; and 
you must prove the contents, not i- 
dentically indeed, but as well aud 
truly as you can. Tyssen, Lord of 
the Manor of Hackney, v. Clarke. 
Lofft. 507. 

4 No parol evidence to explain a de- 
position taken before a commission- 
er of bankrupt. Witson v. FouUer* 
2 Str. 794. • 

Parol evidence not admitted to 
contradict words of a will. Low- 
field V. Stoneham, Executrix. 2 
Str. 1261. 

6 Lunacy may be given in evidencs 
on non est factum. Fates v. Boen* 
2 Str. 1104. 

7 Partiality in the arbitrators not al- 
lowed to be given in evidence in an 
action of debt on an award. WU' 
les V. Maccarmick. 2 Wils. 148. 

8 Parol evidence is not admissible 
to prove an additional rent payable 
by a tenant beyond that expressed 
in the written agreement for a lease. 

^ Freston v. Merceau. 2 Black. 1249. 

9 Parol evidence shall not be admit- 
ted to contradict an agreement in 
writing. Meres and another v. Jin- 

, sell and another. 3 Wils. 275. 

10 Parol evidence to prove a bond 
given in lieu of dower, refused. 
Finney v. Finney^, in chancery* 1 
Wils* 34. 
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a Parol objections to a will may be 
eoeoantered by parol evideuce. 
Jones T. JSTeivman* 1 Blacks 60. 

i2 Sabseribing witnesses tu a will 


tioneer at the time of the sale, are 
not admissible evidence to coutra*- 
diet the printed conditions. Gutmis 
4* oL V. Erhart. i U. Black. 289. 


who swear to the testator's ineapa^ 21 After proof of the loss of an order 


city, eontradieted by other evidenice. 

Lowe y, Joliffe, i Black, 365. 
Ao exeentor lu trust, who has acted, 

may be examined as a witness to es' 

tabiish the will. Ibid. 
i3 Where a blank is left in the regis«> 

terof an institution or collation, for 

the patron's name, parol evideuce 

of common report to prove who was 


of removal, parol evidence may be 
^ven of ijt. B. v. The Inhabitants 
of Methfiringham. 6 Term Rep. 

656. 

22 Parol evidence may be admitted 

to explain a Hritteu instrument or 

agreement which on the face of it 

appears to he lequivocal* 8 Term 

Rep. 879. 

the patron is admissible. The Bish* ^ ^o parol evidence can be received 

op of wreath y. Lord Belfieldf in er«- to explain an agreement, in which 

ror. 1 Wils. 215. there is ao latent ambjgulty. Coker 

%^ Parol proof that the testator in^- v. Qay. 2 Bos, 6f FuU, 66(1. 

tended his wife executrix^ should 2% Where a licenee to trade with an 

have the residue admitted in ehan- .enemy, granted abroad, had been 

eery. Lake Vj, Lake^ in chancery, returned, after being used, to the 


i mU 313. 
i5 Debt on bond for payment of mo» 
Bey to a third person, who declares 
defendant owes her nothing, and a 
verdict for defendant, such declara^ 
iion was primer evidence. jUauson 
V. P^ker. 1 Wils. 357, , 

i6 An iiuplied revocation of a will 
may be rebutted by parol evidence* 
Biidy V. Cuhitt i Doug. 31. 
i7 The breach of a eovenaut being as<- 
signed thus, ^ that the defendant 
had not used a farm ia a husband*' 
like uianner, but on the contrary, 
• had committed waste ;'' it was held 
that the plaintiff coUld not give ev* 
idence of the defendant's using the 
farm in an unhusbandlike manner, it 
not amounting to waste. Harris y. 
Mantle. 3 Term Bep. 307. 
18 PlaiutiflT covenanted to build two 
houses for 5000^, by a certain day, 
and avered in an action of covenant 
for the money, that the houses were 
built in the time ; evidence that the 
time had been enlarged by parol a- 
greement, and the houses finished 
within the enlai^ed tirne^ cannot be 
received. Litmr v. Holland. 3 
Term Bep. 560. 
49 The same in case of a bond. 3 

Term Bep. 592, n. 
26 The verbal declarations of an aue- 


seeretary of the governor by whom 
it was issued, who had, as he be* 
lieves, thrown it aside amongst the 
waste papers of his office, and did 
not know what was become of it, 
having afterwards learohed for, but 
not recollecting. the finding it, and 
thinking that he had not ifound it ; 
this is reasonable and probable ev*" 
idence of the loss of such licence, 
so as to let in parol evidence of its 
jcootents : the paper not being con- 
sidered as of any further use at the 
time; and the witness's attention 
not having been then called parties 
ularly to the eireumstances. And 
the witness may speak to the con* 
tents of the licence from memory, 
though he had made an entry of it 
in his memorandum book, for the 
private information of himself and 
the governor: which book was not 
produced ; he having given it to 
the governor, who was gone abroad, 
without returning it to him : for 
such book, if in court, would not 
have been evidence p(fr se ; but 
could only have been used by the 
witness to refresh his memory. 
Kensington v. Inglis. 8 East^ 275. 

2S Parol evidence is not admissible 
to contradict a deed. 1 J^ass. 56* 

jBd Parol evidence is Diot admissible to 
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4^«ry a c»iitract in irriting. 1 •Ma$s. 

397. 

But if what was originallj by parol 
be afterwards redaecd to wriung 
and signed by the party, it U ad-^ 
missibie to explain or vary tbe writ- 
ten contract declared on. Ibid. 

27 Parol evideuee is admissible tp 
contradict parish records. 1 Mass. 

181. 
2S Parol evidence is adouissible to ex- 
plain a latent ambiguity in a deed. 
1 Mass, 03. 

29 Parol evidence not admissible to 
prove that tite adverse party had 
notice of the time i^nd place for 
taking a deposition, i Ji'Iass. 73. 

30 An agent who has an appointment 
in writing cannot testify as to tho 
contents of the writing unless it be 
lost or destroyed, the writing must 
be produced. 1 Jlfoss. 483. 

31 Of parol evidence, to prove the 
contents of papers lost from the files 
of the court. Jones et aL v. Fates, 

5 J^ass, 101. 

32 Parole evidence may be given, to 
explain latent ambiguities in a deed, 
but patent ambiguities must be re- 
moved by a sound construction of 
the deed itself. Stover y. Freeman. 

6 Muss. 4i'Sd, 

33 How far parol evidence is admis- 
sible to controul a written simple 
contract. Barker v. Frevtis, 6 
Mass. 430. 

34 Oral testimony is not admissible 
to controul the effect of a written 
contract. Hant^ Mm. v. •Adams, 

7 Mass. 010. 

3d A resviting trust may be proved by 
parol. Jackson^ tx dem. Kdne, v. 
Stembergh. 1 Johns. Cas. ±53. 

36 Parol evidence to show that it was 
the understanding and intention of 
the parties to a policy of insurance, 
that it should be void, in ease of a 
double insurance, is inadmissible. 
J^TeiV'Ybrk Insurance Company v. 
Thomas. 3 Johns Cas. l. 

37 Parol evidence of the revocation 
of a will, is inadmissible. Jackson 
B.V dem. Coe^ ^ others v. Kmffen. 2 
Juhns. Bep. si. 


Parol evidence may be received t^ 
«how that the testator executed si. 
will under duress. Ibid. 

Parol evidence is admissible to ex** 
plain a written receipt. Mc^Instry 
v. Fearseaii. 3 Johns. Rep, 3 19. 

38 When a creditor executed a re- 
lease, under his hand and seal, to 
his debtor, of all demands, parol 
evidence is not admissible to show 
that a particular debt was intended 
to be released* Ferson v. Hooker. 
3 Johns. Rep. 6S. 

89 Where certain acts were done by 
an obligor, amounting to a substan- 
tial, though not a literal performs 
^nce of the condition of the bond, it 
was held, that evidence of a parol 
agreenient of the obligee, to enlarge 

' the time of performance, or to waive 
«iny further performance was ad- 
missible. Fleming v. Gilbert. 3 
Johns. Rep. b^s. 

.40 Where the defendant gave notice 
to the plaintiff* to produce a certain 
lease, in the posse^^sion of his attor- 
ney, at the trial of the cause, the 
cause was not tried at the next eir- 
euit ; it was held that the notice 
was not confined to the circuit next 
alter the notice, but extended to the 
time of trials whenever it shouM 
take place ; and it not being pror 
dueeci, at a subsequent circuit, the 
defendant was allowed to give pa- 
rol evidence of its contents. Jackt 
son ex dem. Burr Sf O^ReHbj^ v. 
Sherman. 6 Johns. Rep. 19. 

41 Parol evidence, by a justice, of a 
record of a former trial and judgr 
ment between the same parties be- 
fore him, is illegal ; and, if objected 
to at the time, will be sufficient 
ground for reversing the judgment 
White ^ Hall v. Baron. 3 Johns. 
Rep. 351. 

42 The contenfs of a certiorari can- 
not be proved by parol^ but the ori- 
ginal or a sworn copy of it must be 
produced. Brush v. Taggart. 7 
Johns. Rep. 19. 

43 •^. by a written contract, agreed 
■ to receive of B^ 60 shares of tlie 

Hudson bank^ cfb which IQ dollaw 
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per share liad been paid, and to de* 
lirer /I. his note for 607 dollars and 
pay him the balance in eash ; and 
also to pay five per cent advance. 
The nominal amount of each share 
being do dollars ; parol evidence was 
held adtDissible, to explain the writ- 
tea eoRtract, or whether the five per 
cent advance was to be paid on the 
snm paid in on each share only, or 
on the nominal amount. Cole y« 
WendeL S Johns. Rep. lie. 

M Where a note is given to settle an 
account, the plaintiff cannot give in 
evidence the aceount^ nor can he 
^ive parol evidence of the contents 
of the nute, unless he clearly shou 8 
that the note has been lost or de- 
stroyed. Jingel V. Felton. 8 Johns* 
Sep. i%9. 

jS The time of payment is part of the 
original contract, and if uo time of 
payment is expressed in a note, the 
iaw adjudges it to be payable im- 
mediately; and parol evidence is 
inadmissible to show a different 
time of payment. Thompson v. 
Ketchmn. 8 Johns. Rep. 189. 

46 Faroi proof to show a mistake in 
a note or written agreement, is in- 
admissible. Fitzhugh V. Runyon. 
8 Johns. Rep. B75. 

4^ Bvid^nee of a parol agreement to 
enlarc^ the time of perfiirmanee of 
a written contract^ previously^nade, 
is admissible. KeUing ¥. Price. 1 
Johns. €as. 22. 

^mre^ If it be a covenant or sealed 
instrument ? 

48 Where the consideration is set 
forth in a written contract, evidence 
to show a ficreater or different con- 
sideration, is inadmissible. 8cher* 
merhom v. Vanderheijden. 1 Johns. 
Rep, 139. 

49 The cominon law of a foreign coun- 
try may be proved by respectable 
witnesses ; but foreign statutes can- 
not be proved by parol. Ketmy Sj^ 
Clarkson v. VanJurm. 1 Johns. Rep* 
885. 

.50 B. having agreed to conyey to IT. 
a tract of land containing a certain 
aamber of aeres; at 9^. per aere^ ex- 


ecuted a deed aeeordlogly, mmtioii- 
ing the num^r of aerea, and jET. 
paid the consideration moneyi ac- 
cording to that number, at 9/. per 
acre. In an action ifor money had 
and received, brought by H. to ret^ 
cover back a part of the considera- 
tion paid, on the ground of a mis- 
take in the number of acres, it was 
held, that parol evidence was not 
admissible^* to show the mistake as 
to the quantity, and that the action 
was not maintainable. Howes t* 
Barker, a Johns. Rep. 506. 

01 Where no place is mentioned in a 
promissory note, at which it is te 
be paid, it seems^ that parol evidence 
is admissible, to show at what plac* 
it was agreed that the note should 
be paid. I'hompson v. lOstcham. 4k 
Johns. Rep. 236. 

62 In what eases parol testimony, is 
proper to be admitted to explain, 
and control the operation of a deed. 

1 DaUas 4f2». 

9B Evidence admitted to prove that a 
legacy bequeathed to Samuel, was 
intended for William, though there 
were persons of both names. 2 Dal* 
las 70, 1, 2. 

$4t Evidence, that a bond payable in 
^ current money of Pennsylvania," 
was intended to be paid in specie, 
rejected. 2 Dallas 133, 4. 

65 When evidence dehors may be gir<- 
en to show, that when a bond was 
executed, it was agreed that it 
should be void on a particular con- 
tingency. 2 Dallas l7l. 

56 Evidence admitted that at the 
time of entering into a covenant for 
the payment of money, it was a- 
greed the instalments should be 
paid in whatever money was cur- 
rent at the time they became due. 

2 DaUas 178. 

67 Evidence admitted that a receipt 
for continental. money was given un- 
der a verbal agreement, that the 
value should afterwards be adjust- 
ed. 2 Dalldis 196, 7. 

58 Where parol evidence may be giv- 
en of « deed, without notice to pro- 
duce it. 4f Dallas ±92* 
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Wken parol eTideaee will be received 

to prove, what the parties meant 

^ a particular expression in a deed- 

M. 132. 

$% Where parol evtdenee may be giv* 

• en, or not, of matters dehors a deed. 

JB. 132, 132^ 310. 

60 On pl^a of payment, in an aetion 
of debt on a bond, the defendant 
nay give evidence of a mistake, or 
want of consideration, i Dallas 17. 

jll Evidence admitted to show the 
person meant by an award, in which 
A blank was left fsr the name. 2 
Dallas 180. 

§2 Evtdenee admitted to show, wheth- 
er the deceased by eancellint^ a sub- 
sequent will, meant to revive the 
Ibrmer, or to die intestate. 2 Dal" 
km 266, 7, 8. 

69 Parol evidence may be ^iven of 
the exiistenee of a deed of gift to 
show the nature of the possession 
which accompanied the deed. 
Smers v. fVillison, 4 Cranch 398. 

64 The official certificate of survey 
jretumed by a legal sworn surveyor 
in Vii^nia, cannot be invalidated 
by evi^enc^ tending tv show an im- 

£08Sibiiity, that the survey could 
ave been made in the intervening 
tine between the date of the entry, 
asad the date of the certificate of 
survey. PoUard v. Dudght 4t 
' Crmeh 422. 

08 In an action upon a valued policy 
it is not competent for the under- 
writer to give parol evidence that 
the real value of the subject insured 
. is different from that stated in the 
policy. Mirine Ins* Co. v. Hodg-^ 
son. 6 Cranch 207. 

VIII. Jn Penal Actions, 

i The wife may be admitted to prove 
the act of adultery with her, but 

- not to prove that husband has no 
access, l^he King v. Eook. 1 

' Wits. 24f0. 

ft A copy of the poll taken at a bo- 
rough election, examined with the 
original, and signed by the^ return- 
ing officer, is admissible evidence 


in an action for bribery. Medi t. 
Robinson. WiUes^ 424<, 

Parol evidence may be given to prove 
the voting. Semble. Ibid. 

The original precept from the sheriff 
to the returning officer of a borough, 
to proceed to an election, is admis- 
sible in evidence to prove the alle- 
% gation in a declaration that such a 
precept issued, &c. lb. 

3 In debt qai tarn for extorting ille- 
gal fees, if the plaintiff sets forth 
the judgment on which the wril 
was founded, he must also prove it. 
Savage v. Smith. 2 Black. 1101. 

4 In an action for non -residence, ev- 
idence that the defendant did sev- 
eral acts as parson^ such as receiv- 
ing tithes, 6&C. is sufficient without 
proving his admission, institulion, 
and induction. Bevan q, U y. Wil* 
liams. 3 Term Rep. 63$, n. 

5 So, in an action on the post-horse 
act against an inn keeper for pen- 
alties incurred, it is not necessary 
to shew the licence itself of the de- 
fendant, but as against him other 
evidence is sufficient, as that he 
had written over his door, '* lieeusr 
ed to let post horses.'' Radford q. 
t. V. Briggs. 3 Term Rep. 637. 

6 An averment in a declaration on 
Stat, il 6. 2, c. 19, s. 3, to recover 
double the value of goods removed 
in order to prevent distress, tbat 
*' 571. was due for rent^^ before the 
goods were removed, need not be 
precisely proved as laid. Gwinnei 
V. Phillips. 3 Term Rep. 643. 

7 Nor is the notice of distress^ which 
alleged i^ dWereni sum to be dae, 
material. Jibid. 

8 In escape against the sheriif, if the 
. plaintiif aver in his declaration, that 

J. 8. was arrested " under a writ 
. indorsed for bail by virtue of an afi» 
fidavit now on record," he must 
produce the affidavit in evidence 
though the latter part of the aver* 
ment was unnecessary. Webb v, 
Heme Sc al.^ Sheriff of Middlesex, 
1 Bos. 8f Pull ^1. 
^ In an action on the statute of U8U« 
ry in discountiog a bill, it was prav^ 
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^d that one B. demanded payment teems saffieient : for tke eonrt will 

of the acceptor, and commenced an presume as against the persons it* 

aetioD against him, and afterwards suing such notice, that it wat tign- 

reeeived the amount of the bill, and ed by them when lawfully 


the costs of those proteedings on bled at a public meetine koldea bj 

producing the bill, and gave a re- virtue of the act. Tne King ▼• 

ceipt as attorney for the present Kingston and others, 8 Easty 41. 

defendants ; this without further ±2 On an indictment for open gross 

evidence of B. being the agent of lewdness and lascivious bebaYioory 

the defendant, and without the pro- evidence of lewdness or suek beha* 

duction of the proceedings against viour in secret, will not support the 

the acceptor, was held good prima indictment. 1 mMass. 8. 

jacie evidence to be left to a jury 13 Removing a plank in a partition 

of the defendant having received wall, which is not fixed to the ft'ee- 

tfae usurious interest. Owen q. L hold, and entering into a shop to 

V. Barrow* J\*ew Rep. 101. commit felony is not evidence ef a 

iO The publishers of a public regis- ' breaking within the statute. 1 

ter receives an anonymous letter, J^ass. 467. 

tendering certain political informa- 14 In capital trials, the prisonermay 

lion on Irish aifairs and requiring give his general character in eri- 

to know to whom his letters should denee, after which the proteeator 

be directed ; to which an answer is may call witnesses to disproTe taeh 

returned in the register ; after testimony. 2 Mass. 317. 

which he receives tuo letters in the ±5 Part of the goods alleged to baTa 


same hand writing, directed as men- been stolen being found in the 
tioned, and having the Irish post session of the defendant is presnaip- 
mark on the envelops $ which two tive evidence that he stole the 
letters were proved to be in the whole. 1 Mass. 6. 
hand writing of the defendant ; the 16 In prosecutions for bigttmyy the 
previous letter having been destroy- mere confession of the party it not 
ed : Xliis is a sufficient ground for sufficient evidence of the first nar- 
the court to have the letters read : riage : but there must be proof oC 
and the letters themselves contain- marriage in fact. The Peopk ▼• 
ipg expressions of the writer indie* Humphrey. 7 Johns. Rep. 314» 
ative of his having sent them to the i-^ On an indictment for a nuisaneey 
publisher of the register in Middle'^ the defendant cannot gire evidenee, 
sex for the purpose of publication, that that the act charged is beaefi«» 
the whole is evidence sufficient for eial to the public. 1 Dallas^ 150. 
the jury to find a publication by the IS When the confession of the party 
procurement of the defendant in may be given in evidence on a triaJ 
Middlesex. Rex. v. The Hon. Ro^ for high treason. 2 Dallas^ 85. 
hert Johnson. 7 East^ 65. 10 On a trial for high treason, a co- 
ll An indictment against certain com- py of a letter was rejected, vnlese 
missioners for a contempt of an or- it could be proved to be one ef the 
der of sessions in not paying the copies circulated during the insar- 
costs of an appeal awarded against reetion. 2 Dallas^ 357. 
them ; stating, generally that the 20 An act committed with felonious 
party appealed to the sessions a- intention (for which another indiet- 
gainst a certain notice in writing men t was depending) cannot be giv- 
nnder the hands of five commission- en in evidence on a trial for high 
ers acting in the execution of the treason. 3 Dallas^ 357. 
statute ; and which notice was made 2i The date of a letter is proof of the 
or purported to be made^ under the place where it was written and pub- 
powers to tJiem given by the act; lished on an indictment. 2 Ikdlas 

888. 
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' 2t What U sufficient proof of a cor- 
rupt offer to bribe a public officer. 
2 hallas SS^. 

23 The elFect of a voluntary confes- 
siou, in a capital case. 4 DaUaSf 
116. 

2^ In treason the overt act must be 
proved as laid. •Appendix ^ United 
otates V. Burr, 4 Cranch 490. 

25 ^ucere^ Whether, on a motion to 
commit a person fur treason, an af- 
fidavit stating the substance of a 
letter in the possession of the depo- 
nent, be admissible evidence. Ex- 
parte. BoUtnan and 8wartgid> 4i 
Cranch 76. 

• A person may be committed by one 
magistrate upon an affidavit made 
before another. Ibid, 

26 In treason, the presence of the par- 
ty is part of the overt act, and must 
be proved by two witnesses. Jtp' 
pendix, 4 Cranch dOO. 

27 An indictment chaining a person 
with being present at an overt act 

■ of treason cannot be supported by 
proving only that the person accus- 
ed caused the act to be done by oth- 
ers in his ^ absence. No presump- 
tive evidence, no facts from which 
presence can be inferred, will be 
sufficient. .Appendix. 4 Cranch 

000. 

28 If the overt act of treason be not 
proved by two witnesses so as to be 
submitted to the jury, all other tes- 
timony is irrelevant. Appendix, 
United States v. Burr. 4 Cranch, 

505,506. 

IX. Fresumptive^ Secondary, and of 
J^Cegative Avermmts, 

1 To prove the manner of conduct- 
ing a particular branch of trade at 
one place, evidence may be given 

r of the manner of conducting the 
same branch at another place. JV*o<- 
hle V. Kennoway, 2 Doug. 510 to 
513. 

2 Instance ^ where a party offering 
what is not the best evidence, it 
shall be read if it make against 


him. Bermon v. fFoodbridge. 3 
Doug. 781 to 788. 

3 How far possession for twenty 
years is evidence of a fee; and 
when it may be presumed. Denn. 
eo? dein. Turzwell v* Barnard. 2 
Cowp. 595. 

4 In making title under a pedigree, 
evidence that a man has not been 
heard of for many years is prima fa- 
cie sufficient evidence to prove him 
dead without issue* Rowe v. Has- 
land, 1 Black. 404. 

5 A surrender of a tenant for life 
shall be presumed on a recovery of 
forty years standing* An entry in 
an attorney's debt-book read after 
his death. Warren on demise of 
Webb V. Grenville. 2 Str. 1139. 

6 Mere length of time, short of the 
period fixed by the statute of limi- 
tations, and unaccompanied with a- 
ny circumstances^ is not in itself sl 
sufficient ground . to presume a re- 
lease or extinguishment of a quit 
rent. Eldridge v. Knott Sf others, 

Cowp, ^14. 

7 Thirtysix years sole and uninterrup-^ 
ted possession by one tenant in com^- 
mon^ without any^ account to, or de- 
mand made or claim set up by his 
companion, held a sufficient ground 
for a jury to presume an actual ous- 
ter of the co-tenant. Doe d. Fisher 
<§• ux. S( al. V. Prosser. Cowp. 217. 

8 A grant or charter from the crown, 
which ought to be by matter of r6- 
cord, mav, under circumstances, be 
presumed, though within time of le- 
gal memory. In this case the pre^ 
sumption was founded on a posses- 
sion of 850 years, and adjudged by 
the court a sufficient ground to be 
left to a jury. E^ngston upon Hull, 
Mayor, v. Homer. Cowp, 103. 

9 A plaintiff producing the original 
lease of a long term) and proving 
possession for the last 7o years^ all 
mesne assignments shall be presu* 
med. Earl v. Baxter, 2 Blacks 
1228. 

10 Lands in Kent are prima facie to 
be presumed gavelkind. An inqui- 
sition post mortem is good evidence 
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(if any deed it finds in hcBC verba. 

Burridge v. The Earl of 8n8sex. 2 

L,Ray^n» 1202. 
11 Presumption of satisfaction by dis- 

eontiuuaiiee ou elegit. S:non. Luffij 

651. 
±2 Every thing, (not contrary to the 

known fact) is to be presumed a« 

fa.insi a person who will not shew 
is title. Lord Archer y. fVhite* 
hoiise. Lqfftf d6#. 

13 Presumption of right of soil in an 
highway, though a manor, held tor 
be in favour of the lord. •^on. 
Lafftj 358 360. 

Bat it is not conclusiye; whether 
there are owners of each side, and 
Bobody can speak to the authority 
of the road, the presumption chan- 
ges, and lies in favour of the owner of 
each side. lb, 

IIf Presumption that he who has se- 
parate fishery is owner of the soil. 
dnon. Lofft, a64f^ 

On a writ of right that may be a pre- 
sumption which is not a bar. lb. 

iB ^, draws a hill of exchange on J7., 
payable to a fictitious payee or order, 
and indorsed iii the name of such 
payee, which B, accepts. In an ac- 
tion by an innocent indorsee for a 
valaable consideration against B., 
on the bill, in order t^ draw an in- 
ference, either that B., at the time 
of his acceptance, knew the name 
of the payee to be fictitious, or that 
B, had given an authority to .i, to 
draw bills on /?., payable to ficti- 
tious persons, evidence is admisfsi- 
blci of irregular and suspicious 
tralnsactions and circumstances re- 
lating to other bills drawn by t^. on 
iB., payable to fictitious payees and 
accepted by B^ ; though none of 
those transaetions or circnmstanecs 
have any apparent relation to the 
bill in question ; and though none 
sf them prove that B, accepted a- 
»y of those other bills, with a 
knowledge that the payees mention- 
ed in them were fictitious. Gibson 
v. Itunter, in Dom, Proc. 2 H, 
Black, 288. 
' 46 If a person, claiming a tell for 
VOL. lu 9 


passing ov^r in highway, esn shew 
that the liberty of passing over the 
soil, and the taking of toll for such 
passage, are both immemorial, and 
that tile it\\ ami the tolls were be- 
fore the time of legal memory in 
the same hands, though severed 
since, it will be presumed that the 
soil was originally granted to the 
public in consideration of the tolls^ 
and such original grant is a good 
consideration to support the de«- 
tnand. JA, Felham v. PiekersgilL 
1 Term Rep. 660. 

iV In the ease of a plain trnst, inhere 
the trustees were directed to eon- 
Tey to a devisee en his attaining 21, 
the jnry may be directed to pre- 
sume a conveyance at any time af- 
terwards, though considerably less 
than 20 year<t. England d. Sybum 
V. Slade, 4 Term Hep, 682. 

18 If it be stated that the justices of 
our lord the king were assigned by 
letters patent unaer his sealofOreat 
Britain^ it will be presumed to bo 
the Great Seal. 4 Ttrm Eep. 52U 

10 Nothing is to be presumed after 
verdict to have been proved but 
what is eiLpressly stated in the decla- 
ration, or what is necessarily impli- 
ed from those facts which are stated. 
Spieres v. Parker. 1 Tenn Rep. 141. 

^0 )Vhere (he issue is on the life er 
death of a person once existing, the 
proof lies on the party asserting 
the deaths Wilson v. Hodges. 2 
East^ 812^ 

21 Where th6 law jrt^snmes the af- 
firmative of any fact, the negative 
of such fact must be proved by the 
party averring it in pleading. Se 
where any act is requited to be 
done by one, the omission of which 
would make him guilty of a crimi- 
nal neglect of duty, the law pre- 
sumes the nfiVrmative, and throviTi 
the harden of proving the nega- 
tive on the party who insist'* on it. 
Therefore whefe a plaintiff declar- 
ed that the defendants, who had 
chartered his ship, put on board x 
dangepons commodity* (by which ji 
loss happened) without due notice 
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to the captain or any other person 
employed in the navigation, it lay 
upon him to prove such nes^ative a- 
Terment. And it being shewn that 
the commodity was delivered by 
the defendants' officer, and received 
by the first mate of the plaintiff's 
ship, (which first mate was dead, 
and no other person was present to 
depose to the conversation which 
passed between them) ; held that 
the best evidence of the fact could 
only be given by the defendant's of- 
ficer, who delivered the commodity 
, on board to such first mate, and 
that the action could not be sustain- 
ed by secondary evidence. fVil- 
liams V. 1.7ie East India Company, 
3 Eastf 192. 

i^ Wh^re plaintiff declared on bond 
with a prqfert on non est factum 
pleaded secondary evidence, of the 
bond by means of a copy, and shew- 
ing that the defendant had taken a- 
way the original, and before action 
brought said that he had burnt it, 
is not sufiieient to sustain the de- 
claration. Smith V. Woodward. 4 
East^ 585. 

23 Where there are strong circum- 
stances to suspect a note has been 
fraudulently altered, general cor- 
I'oborating circumstances may be 
admitted in evidence to strengthen 
the suspicion ; as that other notes 
drawn and indorsed by the same 
parties, to take up one of which 
the note in question was given, had 
been altered. Rankin v.BlackwelL 
2 Johns. Cas. 198. 

S4> Nine year» is not a sufficient 
laps^ of time, to afford a presump- 
tion of reentry for the non-pay- 
ment of rent. Jackson ex dem. Do' 
nally ^ others v. Walsh. 3 Johns. 
Rep. 226. 

25 It is not necessary, in all cases, to 
give positive evidence that the de- 
fendant has received money for the 
plaintiff, but where from the facts 
proved, it may fairly be presumed 
that the defendant has received the 
plaintiff's money, the plaintiff may 
recover for money had and receiv'« 


ed to his use. TuUle v. Mayo. 7 
Jofms. Reports^ 132. 

26 Where an agreement for the sale 
and conveyance of land, dated in 
1689, was produced in evidence^ 
the jury were allowed, in 1809, to 
presume a conveyance pursuant to 
the agreement. Jackson eoc dem. 
Stoutenburgh and others v. Murray.. 
7 Johns. I^p, 19. 

27 To induce a presumption of pay- 
ment from the age of a bond, 20 
years must have elapsed exclusive 
of the period of the plaintiff's disa- 
bility. IJunlop (J Co. v. Bali. 2 
Cranch, 180. 

28 After a long possession in several- 
ty, a deed of partition may be pre- 
sumed. Hepburn v. ^udd. 5 Cranckj 
262. 

X. State Petpers. 

1 All acts done by commissioners 

must be signed during their sitting ; 

otherwise no evidence. Muuntcan 

V. Wilson. 1 Sir, 568. 
a A gazette is evidence of all acts of 

state. R. V, D. Holt. 5 Term, Rep. 

436. 

3 And therefore a gazette, in which 
it was stated that certain addresses 
had been presented to the king 
from diff'erent bodies of subjeets, ex- 
pressing their loyalty, &c. was ad- 
mitted in evidence to prove an aver- 
ment in an information for a libel, 
^ that divers addresses. &c. had 
been presented to his Majesty by 
divers of his loving subjeets, &e." 
5 Tenn Rep. 436. 

4 The journals of the House of 
Lords are evidence to prove, not 
only the address of the lords to the 
kin^:, but the king's answer also. 
5 Term Rep. 4>55. 

5 The articles of war, as printed by 
the kine's printer, are evidence of 
such articles. R. v. Withers^ JSTov. 
17, 1781.. 5 Term Rep. 442, 446. 

6 The votes of assembly and min- 
utes of council, were evidence to 
prove the time of the notification of 
the repeal of an act by the the king 
And oouneil. l Dallas^ 9» 


EVIDENCE X. XI. 


67 


^ A printed eopf of an act of as- 
sembly of Virginia^ printed by the 
law printers there, and 9titehed up, 
irith a few other acts, in a b!ue pa« 
per cover, is good evidence to be 
read to a jury. 1 Dallas^ 4:62, 

B The certificate of the governour of 
a foreign island, registered in the 
admiralty of Martinique^ relative to 
an order issued by him, is evidence 
to go to a jury. 3 Dallas, 39 to 42. 

The eotemporaneous correspondence 
of a public agent abroad with his 
government, is evidence for him in 
au action brought on account of the 
subject stated in the correspondence. 
Ibidp 

The resolutiocs of congress relative 
to the matter in controversy are ev» 
idenee to be laid before a jury. lb. 

Depositions taken oilicially by a pub« 
lie agent residing abroad, Velative 
to a eaptnre, are evidence in an ac- 
tion brought against him by the cap- 
tors. Ibid. 

9 The certificate of a consul of the 
United States under his seal is not 
evidence of a foreign law. Church 
V, Hubbard. 2 Cranch, 187, 236. 

10 The proceedings of a Portuguese 
court, under the seal of a person 
who states himself to be secretary 
of foreign affairs is Fortu^al^ is not 
evidence, Church v. HMard, 2 
Cranch, 187, 236. 

11 If the decrees of the courts in the 
Portuguese colonies are transmitted 
to the seat of the Portuguese gov- 
eniment, and registered in (he de<- 
partment of state of that govern- 
ment, a certificate of that fact un- 
der the great seal of Portugal, with 
a copy of the decree authenticated 
in the same manner, woold be suffi- 
cient prima facie evidence. Ibid, 

XL What may be given in evidence in 
partictdar cases, and how far to be 

taken. 

i In trespass not guilty the defen- 
dant cannot sive evidence that the 
place was a highway. Watson v. 
Sparkes, i Salk. 287. 


2 Evidence of an order of restora- 
tion of a burgess, together with 
proof of his having acted as such, it 
sufficient to shew he is a burgess de 

facto, without proving that he was 
actually admitted. Symmers v. Be* 
gem. 2 Cowp. 489. 
An order of restoration of a voter ille- 
gally disfranchised relates to theo- 
riginal right, and may be given in 
evidence to shew that his vote at an 
election ought to be or has been re- 
ceived, though such election were 
had prior to the date of the order. 
Ibid. 

3 The best must always he had of 
which the case will admit. Jinonm 
Lofft, 328. 

it What the guardian said admitted 
as evidence against the ' infant* 
James v. Hatfield. 1 Str. 048. 

5 The jury are to find the evidence, 
not the court. Harwood v. Good" 
right. Lofft, ±072. 

Presumption is a ground of evidence^ 
and therefore it is for the jury, but 
not the court. lb. 

6 Death-bed declarations, evidence 
against persons charged with mur- 
der ; and where such a declaration, 
being made upon oath, was reduced 
into writing by order of justices, but 
not signed by the deponent through 
weakness, and could not be produ- 
ced at the trial ; a sworn copy ta» 
ken by the writer of the original 
was held not to be evidence: but 
parol declarations, in substance the 
same, which were made at a difler- 
ent time, were admitted. The King 
V. Reason and Franter. 1 Strange-f 
499. 

7 On an action of false imprison- 
ment, where the defendant justifies 
the commitment as a magistrate for 
a bailable offence, in consequence 
of an information upon oath, the 
plaintiff', under the general replica- 
tion of de injuria sua propria, &c. 
cannot give in evidence a tender 
and refusal of bail, but ought to 
have replied it specially. Sayre v. 
ITie Earl of Ilochfort. 2 Black, 
116«. 
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g Matter of defence happening aftcK 
the action brought, but before plea 
pleaded, may be given in cvic|ei^eie 
in those actions where special niatr 
ter may be proved on the geui^r^l 
issue. Sullivan v. J^ntagw. i 
Doug. 106 to 113. 

9 In debt ^r an escape against p, 
sheriffs the indorsement non est in^ 
ventus upon the ca. sa. is suflicient 
evidence of its being delivered to 
the sheriff. Blnich y. Archtr* 
Cowp. 63. 

10 Day book from whence the regis- 
ster is made up not allowed as evi- 
dence to contradict the latter in a 

3ue$tiQn of legitimacy. May y. 
Itllf. 2 8tr. 1073. 

11 On a special plene administravit^ if 
the assets are proved in the defen- 
dant's hands, he may give evidence 
of the payment of other debts with 
those assets previous to the action 
brought. Smtdley y. tliU, 2 Black. 
1105. ' ^ 

12 Exemptions from a penal statute 
njay be given in evidence upon the 
gei|er&l issue in indictments. Tke 
iCitiff V. Peinherton. 1 Black. 230, 

13 All evidence is to he weighed acr 
cording to what is produced on one 
side, balanced against what is pro- 
duced on the other, and to the Sub- 
ject to which it applies. Corpora^ 
tion of Kir^ston upon iJfuU v. Hor- 
ner. Lqfftj 589. * 

±% Upon plene administravit pleaded^i 
defendant eaunot give in evidence 
payment of judgment, &c. since the 
is^ne joined, or writ purchased. Ji' 
non, 3 Salk. 153. ' 

15 Evidence |u(|st agree with the de- 
cfaratiop in order to entitle tq a ver- 
dict. Anon. Lofft^ 523. 

16 Printed statutes not evidence up- 
on nid tiel record. Anon. 2 SaUc, 
566. ' 

17 Jii trespass for a tortious distress 
for rent, by 11 G. 2, c. 19, s. 21, the 
special matter may be given in evi- 
dence on a plea of the general is- 
3ue. Mosst v. Gallimore. Doug. 
283. 

18 Qiu Whether, wherever a defen- 


dant is permi#%d by statute to gfv# 
the special mutter in evidence under 
the general issue, the plaintiff' is 
not aliio entitled to give every thing; 
in evideuce which may rebut the 
special defence. Alsop v. Price. 1 
Jboug. 163. 

19 Special matters may be given iii 
evidence on the general issue in an 
action on the ease for stopping 
lights. ' ICent v. Wright, l L. 
Uaymondy 732. 

20 Evidence which would not be suf- 
ficient to prove a iaet for a party 
when given by his own witnesses, 
may be so when given by his adver- 
sary's. Anon. At UuUdhaU. l 
jL liaymond, 732. 

21 On an indehitatusi assumpdt, if the 
defendant gives in evidence a seiz- 
ure of a debt under a foreign at«- 
tachmeut, he must prove that 
the plaintiff was indebted, at the 
-time the attachment issued, to the 
person who sued out the attach- 
ment. Palmer v. Ilooke or GouchSm 
L. Raym. 727. 

22 In trespass against the sheriff for 
seizing goods in execution, brought 
by the person against whom the exr 
ecution issued, the sheriff need not 
prove that there was a judgment ia 
trespass : by any other person he 
must. Lake v. Bilters etal. L. 
Raym. 733. 

23 A man is not to be permitted to 
give in evidence a secret intrusted 
to him in confidence. Anon. 1 L. 
Raym. 733. 

24i Proof of a promise to deliver gpod 
second sort of wheat will not {^up- 

f^ort a count upon a promise to de- 
iver good mcrchandizeable wheat. 
ATion. 1 L. Raym. 735. 
25 Whether or not a parish can have 
the benefit of the stat. 43 Eliz. e. 2, 
by maintaining its poor with not 
more than four overseers, is a fact 
which the Sessions ought to find, 
and not leave to be presumed by 
the court from other conflicting ev- 
idence stated in a case reserved, 
such as that the parish had the 
benefit of the statute fhwii 
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4o 1789, aad that from thence 
to 1753 it was uneertain how the 
poor were maintained there, and 
Ihat from the latter period the poor 
had heen maintained separately iu 
six townships ; but that the popu- 
lation was decreased. Bex ¥. frat" 
son, 7 Eastj 214. 
Itfl In ejectment upon a elause of re- 
entry in a lease on noii-payment of 
rent i^ainst the assii^nee of the 
lease, proof hy the lessor of the 
eoonterpart of the lease, by the 
subscribing witness is sufficient 
proof of the holding upon the con- 
dition of reentry in ease of non-pay- 
ment ot* rent. And where the wit- 
ness who proved the demand of 
the rent had a power of attorney 
from the lessor for that purpose 
which he notified to the tenant, and 
had ready to procluce ; held suffi- 
cient, though he did not produce it 
at the time of the demana ; the te- 
nant not questioning; his authority. 
Sowe d, fypsty. Davis 7 East j393, 

$7 An allegation in a declaration that 

^ one WHS seized of a manor of K 
and that he and all those whose es- 
tate he has in the sqfd inanur have 
Jmmemorially appointed a sexton 

• of the parish of F. is sustained by 
proof of his seizin of a guondam 
manor^ which had eeased to he a le- 
gal manor for defect of freehold te- 
nants, and existed now only by rep- 
utation. Soane v. Ireland. lo'East^ 
25Q. 

2S In an action for false imprison- 
ment the plaintiff' is not entitled to 
prove special damage unless laid 
in the declaration. 1 Mass, 7. 

19 In an aetion of covenant the de- 
fendant not permitted to give spe- 
cial matter in evidence under the 
plea of non est factum. 1 Melss. b* 

UO lAberum teneniewtum may be e;iven 
in evidence under the general issue. 
1 Mass. 160. 

II Quere, whether under the general 
issue an executor or administrator 

- can give in evidence the insolvency 
of the estate of the deceased ? 1 
Jdass.2Bii. 

\ 


32 Inhabitants of a town pr«seeuted 
for expences incurred for the sup- 
port of a person alledged to he a 
pauper may, under the general is* 
sue, give in evidence his ability to 
maintain himself. 1 Mass. 4^9. 

33 Under plea of non cepit in replev- 
in special matter in justification not 
admissible in evidence. 1 Mass. 
153. 

34 An indorsement on an executioR 
by •^. B, as attorney to the creditor 
is not evidence that »i. B. was tha 
attorney. 1 Mass. 433. 

U5 •^. gives B. a note not negotiable, 
declaring it was intended to b» 
transferred by B. to C. in payment 
of a prior debt. C. becomes pos«> 
sessed of the note, after which B* 
di-eharges Ji. This evidence will- 
not support an action by C. against 
Ji. and i^. fur a fraud. 2 J^Iass'. 111. 

86 In an action for a breach of prov 
mise of marriage, and for seduction, 
the defendant shall not give evi- 
dence of the sreneral bad character 
of the plaintiff between the promise 
and breach, in mitigation of damar 
ges. Boynton v. Kellogg. 3 Mass^ 

189. 

37 Proof of money paid to the part- 
ner of one who was the creditor's 
attorney, but not himself joined in 
the power, is not evidence of pay- 
ment to the principal. Brown v. 
Ball. 3 Mass. 211. 

38 In an action upon a covenant of 
warranty of lands, the court will 
receive parol evidence of an ouster : 
and the plaintiff will recover in 
such action although he may have 
voluntarily yielded to dispossession 
provided the title to which he yield- 
ed, be good and paramount to that 
of his warrantor. Hamilton \f 
Cutis et al. Ea^rs. 4 Mass. 349. 

But in such case the burthen of proof 
will be on the piaintiflf. If the 
eviction be by judgment of law, 
such judgment will be plenary evi- 
dence, unless it was obtained by 
fraud. lb. 

39 Parol evidence not admissible to 
prove a right to the service <if 9^ 
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servant where the declaration states 
. the right to be bj indenture. 1 
Mass, ±72, 

40 Where no act of incorporation 
could be found, of a parish, which 
had existed more than forty years, 
the court admitted proof of its in- 
corporation by reputation. DWin^" 

. ham y. Snow et aL S Mass. 547. 

41 Of the evidence in an action of eri' 
try sUr disseizin. MwhaU v. Hop- 
kins, 6 Mass, 350. 

4:2 Evidence of a promise to deliver 
debentures, will not support an ac- 
tion OB promise to pay money. Batf' 
lieSf et aL v. Fettyplace et at, T 
MaJiS. 325. 

43 Where one has pleaded the gene- 
ral issue to a writ of entry, it is not 
competent to him to prove himself 

\ tenant at will of the land demanded. 
Pray v. Peirce. 7 Mass, 381. 

44 In trespass quare clausum fregit 
before a justice of the peace, the de- 
fendant cannot give evidence of a 
right of way under the general is- 
sue. Strout et aL v« Berry, 7 Mass. 
385. 

.45 Where a statute had made pro- 
missory notes of a certain descrip- 
tion, made or issued after a given 
day, utterly void ; "it was held com- 
petent for the makers of such notes, 
in an action brought against them 
jupon notes bearing date before the 
,day to prove that they were in fact 
made and issued after the day. 
Bayley et at, v. Taber et al. 5 Mass. 

' 2S6, AlsOy 6 Mass, 451. 

.46 If an action be pending in the 
name of w9., B. and C jointly, and A. 
becomes nonsuit, so that the defen- 
dant has judgment against all the 
plaintiff's for his costs, which are 
paid upon the execution, by B. In 
an action by B, against Ji, to reco- 
ver one third of the costs paid, ^. 
shall be permitted to give in evi- 
dence, that the former action was 
commenced without his kTiowledge 
or consent, and that he had no in- 
terest in the suit. Wilson v. MoW" 
er, 5 Mass, 407. 

4lf rarql evidence may be admitted 
t 


that an executor has posted up na« 
tifications of his appointment, &e* 
pursuant to stat 1788, e. 66, s. 1, 
without producing one of the origi- 
nal advertisements, or a copy : and 
such evidence will be good to bar a 
recovery in an action commenced a- 
gainst the executor more than fouf 
years after his giving bonds. Ghreen 
V. Qillj Ex. 8 Mass. 111. 

48 An inquisition by tbe selectmen 
that one is non compos^ and an 
appointment of a guardian for that 
cause, are not justified, by evidence 
that the person is old, and has be- 

\come less careful of his property. 
Darling v. Bennet, 8 Mass, 129. 

49 In covenant broken upon a con- 
veyance of land with warranty, It 
is not competent for the defendant 
to give parol evidence, that the 
plaintiflf had knowledge of the title 
by which he had been evicted, and 
agreed that the defendant should 

• not be charged in the event of such 
an eviction. Townsend v. IFeld. 
8 Mass, 146. 

50 In an action for a breach of pro- 
mise of marriage, the defendant 
may give in evidence the licentious 
conduct of the plaintiff, in mitiga- 
tion of damages. Johnson v. Caid' 
kins, 1 Johns. Cases j 116. 

51 In such a case, it is not necessary 
for the plaintiff (female) to prove 
a previous offer to marry the de- 
fendant. Ibid. 

82 Evidence of an agreement for a 
lease between the lessor in eject- 
ment and the person in possession, 
is not sufficient to enable the plain- 
tiff to recover the possession, when 
l|iere is no proof that any lease was 
ever executed or rent paid ; and 
wher^ the tenant claimed to hold 
adversely. Jackson ex dem. South* 
liampton and others v. Cooly, 2J€hn^ 
son^s Cases^ 223. 

53 The evidence in a case made on a 
former trial of a cause, cannot be 
admitted to impeach the testimony^ 
of the same witness at a second tri< 
al of the same cause. Mlson v. 
Columbian Jns. Co. iJohns.9ep.Z0i\ 
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H Where A, and jB. applied to C. to the defendant. Cobb y. WiUiatns. 

purchase goods for ^, who was re- 7 Johns. Itep, 24. 

eommended by B, and by their di- 59 Parol etidenee of a diselaimer of 

reetions the goods were sent to J^.'s title to real property is not admis- 

house, who, afterwards, took a bill sible. Jackson ex dem. Van •Allen 

of sale of them from A* who ah- and others v. Vosburglu 7 Johns. 

seonded without paying C, in an Bep. 186. 

action of trover, brought by C a- 60 Where an acknowledgment of teu- 
gain«t B, for the goods, it was held, ancy on the part of the defendant 
that C might go into evidence, to in ejectment, has been proved, he, 
show that the goods had been oh- will not be allowed to give evidence 
tained from him fraudulently, and to contradict or disprove the titl» 
by collusion between •^. and B, un- of his landlord. Ibid, 
der pretence of a purchase ; and Whether there be a tenancy or not is 
ttiat the plaintiff might give evi- matter of fact ; and parol evidence 
denee of subsequent acts of collu- may be received to disprove it. lb, 
81911 and fraud by A, and B, to ob- 61 Any matter arising since issue 
tain goods from other persons^ in joined, and which might have been 
order to show the fraudulent inten- pleaded puis darrien continuance^ ' 
tioa of *i, and B, in regard to C must be so pleaded, and cannot be 
aud \^hich the jury might infer given in evidepce under the gener- 
from the circumstances. Allison v. al issue. Jackson ex dem, Colden 
MsMhieu. 3 Johns, Rep. 2B5. and otliersv. Rich. 7 Johns. Rep. tQ^, 
55 In the ciise of a public officer, as 63 A contract must be proved as laid 
a sheriff, &c. it is sufficient to prove in the plaintiff's declaration. H& 
that he acted as a public officer, cannot give in evidence an entire 
without producing his appointment. contract relating to two distinct 
Potter V. Lutlier. S Jolms. Rep. ^2±. subjects, when he declares only at 
86 Evidence of the acts of the lessor to one of them. Crawford v. Jtfbr- 
of the plaintiff in ejectment, which rell. 8 Johns. Rep. 2S3. 
tend to eonelude hrm, and those 63 A special agreement for the ex- 
who derive title under him, is ad- ' change of notes, with a warranty 
missibie. Jackson ex dem. Good- of the note exchanged, cannot be 
rich and (Ahers v. Ogdei\. 4 Johns. given in evidence in support of the 
Bep. 140. money counts. Richardson v. Smith. 
^ In an action of trespass or trover, 8 Johns. Rep. 439. 
brought by an officer who has seiz- 64 In partition, on the plea of no?i ten. 
ed goods by virtue of an execution insimul, ^c. evidence may be given, 
against a third person, proof of the that somv'^. of tlie defendants were 
seizure under the execution, is suf- not tenants of the freehold, but on- 
ficient without producing the juda;- ly tenants at will. 1 Dallas, 2. 
went. Barker and Knapp y.MiU 65 On proof that the 4]efendant in €- 
lev. 6 Johns. Rep. 195. jectment was iu under J. P. or his 
^ In an action of assumpsit on a pro- heirs, the lessor of the plaintiff was 
mise to deliver a quantity of boards allowed to give evidence of the de- 
at a certain time and place, in tention of ^eeds by the heirs of J. 
which the defendant pleaded that P. and also to imd letters written 
he had the boards at the time and bv J. P. 1 Dams, 65. 
place ready, &:c. it was held that 66 In forcible entry, &c. title cannot 
proof of there being boards of a be given in evidence to prevent res- 
sufficient quality and quantity, at titution. 1 Dallas, 68. 
the time and place, was not suffi- 67 In an action against two or more 
cient to support the plea, without persons, on a promissory note, with 
^0 proving that they belonged to ' a joint name or firm, if the deelara- 
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tion contains no arerment that tlie 
defendants ivere partners, or acted 
under the firm, but that the defend- 
ants ^' made the note with their 
own proper hands and names being 
thereunto subscribed,'^ proof that 
one of the defendants subscribed 
the note With the joint name or firm 
is not sufficient to prove the con- 
tract as laid. Fease Sf another v. 
Morgan. 7 Johns. Bep, 468. 

68 On a capture and libel as prize, 
the onus prohandi lies on the cap- 
tors; what evidence the law of na- 
tions admits. 2 Dallas, 22, 3. 

69 What evidence is sufficient to 
maintain an action on a stock con- 
tract. 2 Dallas, 301. 

^fO What evidence is required by the 
9th article of the Consular Conven- 
tion with France, for issuing a war- 
rant to apprehend a French desert- 
er. 3 Dallas, 42 to 53. 

71 Infancy may be given in evidence 
on the plea of non assumpsit. 4 
Dallas, 130. 

72 Relaxation of the strict common 
law rules of evidence in co]|imereiaI 
cases. 4 Dallas, 14d. 

73 Nothing that passed before the 
judge on a question of bail, is evi- 
dence on the trial, unless clearly 
admitted by the party. 4 Dallas^ 
205, 6. 

74 in an action of covenant, after e- 
vietion of the grantee, by verdict, 
judgment and execution, when the 
£!;ran(or may, or may not, give evi- 
dence of title. 4 Dalla$, 436, (l) 

75 Proceedings before magistrates in 
cases of insolvent debtors, under the 
laws of Virginia, are matters in pa- 
is^ and may be proved by parol tes- 
timony. Turner v. FendalL 1 
Cranch, 132. 

76 Evidence on motion to discharge 
bail, must be by deposition, and not 
viva voce. Rule^ of court, XVII, 
1 Cranch, 

77 If usur^ be specially pleaded, and 
the court reject the evidence offered 
upon the special plea, it may be ad- 
mitted upon the general issue; JLe- 
ty V. Gadsby. 3 Cranch, 180. 


Evidence of wheat delivered ii ^oi| 
on the plea of payment. Ibid. 

An assignment of debts cannot bef 
given in evidence under the plea of 
accord and satisfaction, J bid. 

78 An averment of a demise for three 
years is not supported byproof of a 
lease for one year certain, . and two 
years further possession on the same 
terms by the consent of the land- 
lord. Alexander v. Harris. 4 
Cranch, 299. 

79 ^luere, Whether five years posses- 
sion is evidence of a good title for 
a plaintiff in detinue ? Ramsay v. 

. Lee. 4 Cranch, 401. 

80 The evidence of payment which- 
results from lapse of time may be 
met by circumstances which ae-* 
count ior the delay in' bringing the 
suit, tiigginson v. Mein. 4 CVancA. 
420. 

81 The right of freedom, under the 
act of Maryland, which prohibits 
the bringing of slaves into that 
state, is not acquired by the neglect 
of the master '^ to proveto the satis- 
faction of the naval officer, or collector 

of the tax, that such slave had resid-^ 
ed three years in the United States,'^^ 
■* althoiigh such proof be required 
by the act. Scott v. Ben. 6^ 
Cranch, 3. 


EXCHANGE. 

1 An exchange can only be betwee* 
two parties ; and if three mutually 
grant reciprocal estates to each oth- 
er (•^. to C, B. to .^., and C. to B.,) 
and A. is evicted of the tenements 
granted to him by B.^ A. cannot re- 
coyer of C the tenements granted 
to him by A. Eton College v. The 
Bisfiop of Winton and others. 2 
£/acfc. 936. 3 fVils.4fSS. Ijofft, 4:0i. 

2 Estates passing in exchange mast 
be reciprocally of equalvalue. Ber- - 
nard v. The Bishftp of Winchester. 
Lnfft, 416. 2 Black. 936. 2 Wil- 
son, 483. • 

Cannot be between more than two 
parties. Ibid, 


tiXCliEQUBR; 
JSXCHEQUER. 

i Trespass in J^* B. for taking wines 
staid by order of exchequer, an in- 
foraifttioa of seizure depending 
tiiere ; exchequer privilege. Earle 
V. JPaine* 2 Salk, 550. 

2 A condeoinatioil in the exchequer 
is couelusiFe when a proper officer 
seized orij^inalij^ not otherwise. 
Home v. Boosey, 2 Str. 952. 


EXCISE. 

1 Selling a single gallon of wine by 
an nnliceneed person in his own 
bouse, which is drunk in another, 
is a seJJing b^ retail under 12 Car. 
c. 25. Adell qui tarn v. Jindrews. 

2 8tT. ri8, * 

2 The practice of making prime and 
post entries at the customhouse is 
legal and valid. Timson v. ^odin, 
2 Black. 963. 

8 Exeisemen to be taxed in the eoun- 
fy where he lives. Purret v. Weeks. 

1 Str. 4ir. 

4 In searehes by excisemen, where 
the presence of a peace officer is 
required, an officer by reputation, 
attending the rotation justices, is 
not sufficient. Hill v. Barnes. 2 
Black. 1135. 

5 A dealer in spirits having a per- 
mit to remove 420 gallons, and re- 
moving 450, forfeits the whole 
quantity ; and whether the trans- 
action was intentionally fraudulent 
or otherwise, is not matter to be in* 
qaired by a jury. Hall v. Dracord. 

2 Black. 1289. 

6 The stat. of 3 Hen. 7, c* 10, ex- 
tends to the court of error from the 
king's bench in the exchequer 
chamber. 2 Dous^ 732, n. 

et the practice of that court has 
been not to allow interest on the 
money recovered by the judgment 
below, when affirmed. 2 Douglas, 
752, n. 
But such practice has been departed 
from, and interest allowed there, in 
some late cases. 2 Doug. 753, w. 
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7 Onus probandi of payment of du- 
ties lies on the elatmer on prosecu- 
tion in the exchequer ; but in ac- 
tions of trespass for taking the 
^od^^ the onus of proving non-pay- 
ment lies on the defendant. Safo- 
mon V. Gordon and others. 2 Black- 
stone, 813. Htiishaw y. Pleasance. 
Ibid. 1174. 

8 A penalty for not paying the ex- 
cise duties lipon candles, incurred 
before a bankruptcy, but not sub- 
stantially by conviction till afler, 
continues a lien upon the estate in 
the hands of the assignees, and may 
be distrained for. Stracy v. Hulse, 
2 Doug. 4!ii to 416. 

So in the case of malt. Morney Gen- 
eral v. Senior. 2 Doug. 415. 

9 A person who intends to become a 
dealer in foreign wine must take 
out his licence, and enter his ware- 
house before he lays in* his stock ; 
and a dealer in wine is not entitled 
to a permit to remove wine sold, 
which wine was laid iii before he 
took out his licence. R. v. The 
Commissioners of Excise. 2 Term 
Rep. 381. 

10 Deaiint^ means buying, in stat. 26 
G. 3, c. 69. tbid. 

11 A person who sells spirituous li-' 
quors by retail without a lieence 
from two justices of the peace, is 
liable to the penalties of stat. 5 6r. 
3, c. 46, though he has a licence 
from the commissioners of the ex- 
cise to retail spirituous liquors. R, 
v. Downes. 3 Term Rep. 560. 

12 The exception in stat 26 G. 2, e. 
28, that nothing in that act shall 
extend to alter the time of granting 
licences in cities and towns corporate, 
does not exempt such places from 
the operation of other parts of that 
act: but magistrates in such dis-' 
Iricts must give the same notice of 
their meeting to grant licences as 
justices for a county give. 3 Term 
Rep. 560. 

13 Whether Westminster be a city 
witirm stat. 26 G. 2, c. 28 ? ^M. 3 
Term Rep. 560. 

14 Ovj 2'M Jme^ the excl^e-afficer 
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granted a permit to tW defendant 
to bring into his cellar 6 If gallons 
of liquor ; on the 23ih he went to 
the defendant's cellar where he 
found a cask containing 76 gallons, 
for which quantity no permit bad 
been obtain^ ; the defendant being 
thereon convicted in the penalty of 
20\. under stat. 9 G. 2, c. 23, s. 7, 
together with the value of the whole 
76 gallons of liquor, held a good 
conviction. JR. v. Bass. 5 Term 
Rep, 351. 
45 A permit for the removing of wine 
from one place to another under 
stat. 26 G. 3, c. 59, dated 9 o'clock 
in the morning of one day, and giv- 
ing the party one hour for removing 
it out of the stock of «^., and two 
days more for delivering it into the 
stock of ,B^ expires at ten in the 
morning of the second day after it 
is granted. Cooke v,ShoU. 5 Term 
Rep, 253. 

16 The information being required to 
be laid within three months after 
the offence committed, by 24 &. 2, 
c. 40, s.r 29, referring to prior stat- 
utes, (l W. Sf M, c. 24 » s. 16, and 
12 and 13 W, 3, c. 11, s. 17,) and 
the information in that case having 
been laid on the I5th September^ and 
the discovery made on the 25th 
June, it is to be presumed that the 
liquor w,ae then brought in, unless 
the contrary appear ; in which case 
the information would be eiihibited 
in time. 5 Term Rep, 251. 

17 After the duties of excise are 
charged on wash made for extract- 
ing spirits, by stat. 26 G, 3, c. 73., 
if any part of the wash is lost by 
accident, the manufacturer cannot 
he relieved from the respective pro- 
portion of the duty, as for an over- 
charge. R. V. B, Slices. 7 Term 
Rep. 56. 

18 No appeal lies to the sessions from 
a conviction of two justices for an 
offence under stat. 25 G. 3', c. 72, s. 
9, against printing cotton before it 
is measured, &c. notwithstanding it 
contains a general clause of refer- 
ence to all former excise laws, and 


incorporates all the j^wers, See; 
provided by 12 Ckir. 2. c. 24, or by 
any other law relating to the excise, 
or inland duties under the manage- 
ment of the commissioners of excise, 
for managing, mitigating, or adjudg- 
ing the duties or penalties granted 
by this act. R. v. The Justices of 
Surry. 2 Term Rep. 640. 

19 There lies no appeal to theses-' 
sions from a conviction by two jus- 
tices upon the statute 42 G. 3, c. 
38, s. 30, for wetting corn in a cer- 
tain stage of the process of malting ; 
for the clauses of appeal in former 
excise laws, to which there is a 
general reference in this act, ex- 
tend not to convictions for penalties 
by two justices. R. v. Shone. 6 
East, 614. 

20 The court will not prevent officers 
of the revenue from seizing goods 
iu dispute. 2 Term Rep. 38 1. * 

21 An excise officer is entitled to no- 
tice under stat. 23 G, 3, e. 70, s. 30, 
before an action is brought against 
him for an act not warranted by his 
official capacity, if done bona fide 
in the supposed exeeutiou of his du- 
ty ; such as the assaulting of an 
innocent person whom he suspects 
to be a smuggler employed in run^ 
ning goods. Daniel v. fVUson. 6 
Term Rep, 1. 

32 Statute 9 6?. 2, c. 36, s. 26, whicb 
enacts that prosecutions for assaults 
on revenue officers may be tried in 
any county, only extends to assaults 
o|i them qua officers ; and a defend- 
ant having been found guilty on an 
indictment of a common assault on 
the prosecutor, who was in fact an 
excise officer, this court arrested 
the judgment, though the prosecn* 
tor was described to be an excise 
officer, the offence being laid in 
Surry^ and the venue in Middlesex. 
R, V. Cartwiight, 4 Term Rep, 490. 

23 The statute 26 G. 3, c. 77, s. 13, 
which enacts that no person shall 
prosecute '^ any action, bill, plaint, 
or information^ in any of the Kin^s 
court s^"^^ for the recovery of any ex- 
cise penalty, &c« unless prosecuted 
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l>y ike attorney general or some re- 
venae officer, IS confined to the su- 
jferiour courts of record ; and there- 
fore au information for a penalty 
for removing wax candles from the 
place of manufactory before the du- 
ly paid (by s. 10, of the same stat.) 
may be prosecuted before the coo»- 
missioners of excise by one not a- 
Terred to be sach officer. i2. v. Ste- 
venton. 2 East, 362. 

j^ And the information stating in ef- 
fect that the candles were home- 
made candles seems tebe suflicienty 
tvithout expressly naming them 
^British candles ; the words of the 
act being ^ British spirits*, soap, 
. an^ candles :" though supposing 
this would have been a ground for 
error or appeal in the original in- 
formation, it is no objection to an 
information in a collateral proceed- 
dng for conspiring to prevent the 
•examination of a witness before the 
eommissieners of excise on such 
prior information, wifich is only 
stated by way of recital in the in- 
formation for the conspiracy. Ibid, 

^5 The same answer applies to an 
uncertainty (if any) in the charge 
of the ^rst information recited^ in 
negativing the excuse of a prior 
eondemnation as well as prior pay- 
ment of the duty before removal ; 
though that seems proper enough. 
22. V. Steventon. 2 Eastj 362. 

r26 So the issuing of process against 
the original defendant, or the join- 
ing issue on the information recited, 
is immaterial as to the charging 
the offence of the subsequent con- 
spiracy. Ibid. 

27 Neither is it uecessarv, at least in 
such 4;ollateral proceeding, to recite 
that the original information was 
proseented before the commission- 
ers by name, though it be not averred 
to have been before three or more 
of them, according to statute 1 G. 
2, statute 2, e. 16. Ibid. 

'2S Neither is it necessary, in reciting 
such prior information, averred to 
have been made within three months 
lifter the oGfepce committed accord- 


ing to statute 1 IF. ^ «V. c. 04, a. 
id, also to aver notice thereof to 
the original defendant within a 
week, as is directed to be given by 
the same statute. Ibid, 

^9 Where the stat. 7 and 8 W. 3, c. 
30,. ft. 24, enables the commissioners 
of excise, to summon witnesses be- 
fore them, upon a charge exhibited 
against another for an oti^nee a* 
gainst the excise 4aws, and an in- 
formation in a collateral proceed- 
ing recited such summons to have 
been duly made ; proof of a print- 
ed summons distributed and issued 
.in blank by order of the commit- 
sioner to their agents, and an'er- 
wards filled up by one of them with- 
out any special directions from the 
board is sufficient, although not 
signed by any of the commissioners, 
nor issued in their individual names; 
such having been the constant usage 
in that respect since the introduc- 
tion of the excise. Ikid, 

:80 In an action of debt on an auction- 
eer's bond, the state is entitled to 
.recover all the arrearages of duties, 
though accruing for more than three 
months. 3 Ikulas, 600. 

The person who brings the first ac- 
tion, and obtains judgment on au 
official bond, is entitled to the 
^hole. Ibidy in not. 


EXCOMMUNICATION. 

1 The court refused to quash aa 
English excommunicato capiendo 
that was for slander or defamation, 
saying that was not uncertain as 
convicinm was. The King v. Keat, 
2 Str. 950. 

2 Excommunicato capiendo quashed 
for incertainty. Cause must be ex- 
pressed in the writ since the statute 
of 5 Elix. 2. King v. Fowler. 1 
8aL 293. 1 L. liaym. 618. TIu 
King V. Smith, 2 Str, 946. Same 
Point. 

3 Signijicavit quashed for not setting 
forth the specific cause. The King 
V. Eyr^^ in chancery. 2 Str. 4067.. 
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4 Excommunicato capiendo not to be 
quj^shed lor false grammar. The 
King V. Clarke.. 1 Str. 265. 

5 Excommunicato capiendo may be 
superseded. Tlie King v. Tkeed. 
1 Str. 43. 

6 Excommunicato capiendo quashed 
foJ" generality. The. King y. MaU' 
nery, 1 St/, 76. 

^ A writ de cxcgmmunicato capiendo^ 
staling (hat the defendant was ex- 
commupieated in a eause of ^' defa^ 
mation and dander merely spiritu- 
al," is good. R. V. ymjtan. 7 Term 
Rep. Id3. 

S If the sentence of the greater in- 

. stead of the lesser excommunication 
be pronounced, it is only a ground 
of appeal ; this court will not quash 
a writ de e.vcQmmunicato capiendo 
for that objection. 7 Term Rep. 153. 

9 It is not necessary that the defend- 
ant should be resident in the dioces 
at the time of the excommunication, 
it is sufficient if he were there at 
the time of the cits^tion. 7 Term 
Rep. %QZ. 


EXECTJTION, 

I. Priority. 

II. Relation ; its Effect by. 
111. Levying ; Mode and Expenses 

of' 
ly . Satisfying^ or discharging. 

I Priortity. 

1 Two fi. fas. delivered the same 
day to the sheriff, who executes the 
last first, the execution is good, but 
lie is liable to the plaintin in the 
first. Smaticomb v. Buckingham. 
1 Salk. 320. 1 L. Raym. 251. 

2 A second ^m/flcias shall be pre- 
ferred to a first executed fraudu- 
lently, and the matter whether the 
first was really executed may be 
properly left to Injury. Bradley y. 
TVindfiam. 1 JVils. 44. 

3 Where two wriU of fieri facias a- 
gainst the same defendant are de- 
livered to a she riff qu different days, 


EXECUTION L 

and DO sale is actually made' of the 
defandant's goods, the first execu- 
tion must have the priority , even 
^hougfi the seizure was first made 
under the subsequent execution. 
Hutchinson y.. Johnson, i Term Rep, 
729. 

4 And if the person claiming under 
the second execution p^y the sher 
riff the amount of the debt under 
the first execution for his security, . 
the court will not compel the sheriff 
to refund the money on motion, i 
term Rep. 729. 

5 But where the slteriff had given a 
bill of sale to the person claiming 
under the second execution^ that 
was held to bind the sheriffs. Ry- 
bot v. Peckham. i Term Rep. 731,fi. 

6 If A lend money on the security of 
a ship, and take possession before 
execution executed at the suit of jB., 
the vessel cannot be seized under 
J^.'s execution. I^adbroke v. Crick- 
ett. 2 Term Rep. 649. 

7 If goods be taken in execution on 
a fi* fa. against the kings' debtor, 
and before they are sold an extent 
come at the king's suit, grounded 
on a bond debt, tested after the de- 
livery of the ji, fa. to the sheriff, 
these goods cannot be taken upon 
the extent. Roke v. JktyreU. 4 
7Wm Rep. 402. 

8 The Stat. 33 H. 8, e. 39, s. 74, does 
not extei|d, but abridge, the king'i 
prerogative. 4 J'erm Rep. 413, &e. 

9 Process sued out by the crown a- 
gainst a defendant to recover penal- 
ties, upon which judgment for the 
crown is afterwards obtained, enti- 
tles the king's execution on such 
judgment to have priority within 
the statute 33 H. 8, c 39, ». 74, be- 
fore the execution of a subject, is- 
sued on a j:u4gin^nt rec«»vered a- 
gainst the same defendant prior to 
the king's judgment, but subsequent 
to the commencement of the king'^ 
process : the king's writ of execu- 
tion having been delivered . to the 
sheriff before the actual sale of the 
defendant's goods under the plain-. , 
tiff's execution. Butler y. Butler^, j 
1 East, 338. 
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plUomey General v. JUdevsey^ Mich. 
1786, 8. P. J bid. 

iO If t^., being iodebted to B. and C, 
after being sued to judgment and 
exeeutiou bj B.j go to C aud volun- 
tarily give him a warrant of attor- 
nej to confess judgment, on which 
Judgment is immediately enter- 
ed and execution levied on the 
same day on which B, would 
have been entitled to execution, 
and had threatened to sue it, out the 
preference so given by d, to C. is 
not unlawful, nor fraudulent with- 
in the meanins; of the statute 13 
!EUz. e..5. Holbird v. dnderson. 5 
Term, Rep. 235, 

11 Thuugh a levari facias de bonis ec* 
clesiasticis is a continuing execu- 
tion, and a levy under it may be 
made from time to time after it is 
returnable, till the sum indorsed be 
satisfied, yet if it be actually return- 
edy the authority of the bishop is at 
an end: therefore, where such a 
-writ remained in Che hands of the 
bishop long after it was returnable, 
who sequestered the profits of a vi- 
jcarage accruing as well before the 
return day, as after ; and being ru- 
led to return the writ, returned on- 
ly the amount of the sum levied up 
to the return day ; the court would 
not for the purpose of securing the 
pIaintiflP'9 priority, order th^writ 
and return to be taken off the file, 
but would only permit the return 
to be amended, by inserting the sum 
levied up to the time when the 
writ was actually reiurned. Marsh 
T. Fawcett. 2 JBf. Black. 582. 

i^ The proper way to have proceed- 
ed would have been to have ruled 
the bishop from time to time, to 
know what he had levied. 2 H. 
Black. 983. 

43 Allowing that the award of a 
writ of sequestration out of chance- 
fy (which is the process of that 
court to compel appearance and the 
performance of decrees) has the 
same obligatory effect to bind the 
goods as a writ of ji. fa. at common 
law 5 yet if the party at whose 


prayer, such sequestration is issued 
take no measure to-compel the exe- 
cution of it in due time, and the 
sequestrators do not in fact possess 
themselves of the goods, it is no ex- 
cuse to a sheriff, to whom, at r. dis- 
tance of 18 mouths, a writ ofJi,fa. 
is directed against the goods of the 
party, defendant in the suit in chan- 
cery, for not executing such writ, 
and selling the goods ; 'the plaintiff, 
in the sequestration, having at all 
events lost his priority by such 
laches. And therefore the sheriff, 
who had seized under the Ji/a., 
haviug.on notice of such supposed 
obstacle returned nulla bonay was 
holden liable to the plaintiff in an 
action for a false return. Payne v. 
Drewe. 4 East, 623. ^ 

i^ Though a writ of^./a. bind the 
goods as against the defendant, yet 
the property is not devested out,of 
him till execution executed : and 
therefqre an execution and sale un- 
der a subsequent writ delivered tp 
the sheriff' will bind the goods : but 
the plaintiff in the first execution 
has his remedy against tl^e sheriff 
if the non-execution did not proceed 
from his own laches. Ibid. ' 

15 The agent of the plaintiff deliver- 
^d an execution to a sheriff, and di- 
rected him to levy it on the proper- 
ty of the defendant, but said to the 
sheriff that he supposed the plaintiff 
did not wish to distress the defen- 
dant, and that if the property re- 
mained in the possession of the dcr 
fendant, after the levy, the plaintiff 
would not hold the sheriff responsi- 
ble, if it was squandered, and that 
he need not take a receipt for 
it. Th^ sheriff, after levying 
on the goods fit the defendant, 
did not)iMif!AlS^er, until after the 
execution had expll^i^, and a second 
execution was delivered to him, 
when he sold the property on both 
executions. It was held, that as 
there were no instructions from the 
plaintiff to delay the execution, af- 
ter the seizure; nor any agree- 
ment between the plaintiff and tbe 
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defendant to let the first execution 
^isleep in the sheriflPs hands ; nor 
any evidence of such a delay as 
would afford a legal presumption 
.«f fraud, the first execution did not 
lose its preference. Doty v. TuV' 
Tier. 8 Johns. Rep. 20. 

16 Where two judgments in favour of 
different plaintiffs against the same 
defendant, were filed and docketed 
on the same day, and one of them 
took out B.fi.fa. and had the lands 
of the defendant seized and adver- 
tised for sale, by the sheriff, three 
weeks before the execution on the oth- 
er judsment was delivered, and the 
aheriff afterwards sold the land under 
the advertisement ; it was held, that 
the first JL fa. having been begun 
to be executed, before the second 
was delivered to the sheriff, had 
gained a priority, as the time of 
sale, which could not be defeated 
by the second execution, ddams v. 
Dyer. 8 Johns. Rep, 347. 

17 A prior judgment creditor, cannot 
come in under an execution, issued 
upon a subsequent judgment, a- 
gainst a bankrupt, and levied be- 
fore an act' cf bankruptcy ; but the 
plaintiff in the execution s^hall hav^ 
the money. 1 Dallas^ 373. 

18 -Goods taken in execntion permit- 
ted to remain in the hands of the 
defendant, liow far a subsequent 
execution sh|Lll prevail. 4 Dallas, 
167, 208, 213, 358. 

n. RetaHon ; its Effect by. 

1 Defendant taken on a capias vtL 
after the year, is in execution at the 
party's suit without prayer, ffolfe 
V. Davison. Salk. 319. 

2 Fieri facias and the M'arrant there- 
on, taken to be the same proceed- 
ing on a variance. King v. MoT' 
ris^ 2 Str. 909. 

.3 Goods are bound by the delivery of 
the writ of fieri facias to the sher- 
iff; and therefore he m^y execute 
the writ, notwithstanding the death 
.of the party afterwards, and before 
the return. Eaton v. Southby, 
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A judgment signed in any part of 
the term, or the snbseqnent vaca- 
tion, relates back to the first day of 
the term, notwithstanding the death 
of the defendant before judgment ac- 
tually signed ; and an execution a- 
gainst the defendant's goods may 
be taken out upon it, tested the first 
day of the term. Bragner v. Lang* 
mead, 7 Term Rep. 20. 

But if the execution be not tested 
until after the defendant's death, it 
is irregular. 7 2'erm Rep. 24. 

Judgment on a warrant of attor- 
ney, entered in Easter vacation a- 
gainst a defendant who died in Ea^- 
ster term, is good ; but a writ, of 
execution, tested after the defen- 
dant's death, cannot be sued out up- 
on the judgment till it be revived 
against the defendant's representa- 
tive by scire facias. Heapy v. Far* 
ris. 6 Term Rep. Z^S. 

If 2ifi.fa. betesle'd before defen- 
dant's death, but delivered to the 
sheriff and executed after, the exe- 
cution is regular. Waghorne v. 
Langmead. 1 Bos. Sf Full. 071. 

The statute of frauds only secures 
the possession of innocent vendees 
under an execution : but as to the 
rest of the wodd, the goods are 
bound from the delivery of the writ 
to the sheriff. Hutchinson v. Johnr 
son. 1 Term Rep, 729. 

A general judgment^ signed by vir*- 
tue of a warrant of attorney given 
hefore the passing of an insolvent 
act, of which the defendant is enti/* 
lied to take advantage by pleading 
in discharge of his person, &c. wilT 
not warrant a special execution un- 
der the act. But the court will 
give the plaintiff leave to plead the 
insolvent act f<ir the defendant, and 
sign a speciaji judgment under it ; 
for the warrant of attorney swijj 
preclude the defendant from saying 
there is no debt. Btucton and ar 
nothei\y. Mardin. 1 Term Rep. 80. 
10 The defendant having given a 
warrant of attorney to confess judB- 
ment, took the benefit of an insolr 
vent act, then became bapkrapt^ 
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and obtained his certificate ; after 
wliich the plaintiff entered upon a 
general judgment, and sued out* a 
general execution : held regular, no 
dividend appearing to havo been 
made. Eavwnsan y. Farker, 3 
Bos. J^ Pull. ±83. 
i.1 A testatum ju fa. was set aside for 
irregularity, no original^, fa. hav- 
ing issued to warrant it. Brand v. 
Meats. 3 Term Rep. 388. 

12 But such an irregularity may be 
cured by the subsequent production 
of a, fieri facias. lb. And Cowper' 
thwaite v. Owen. 8 Term Rep. 609. 

13 A separate ca. sa. against one de- 
fendant on a joint judgment against 
two, cannot be supported. 6 Term 
Bep. 525. * 

t4s If the plaintiff consent to disehai^e 
one of several defendants taken on 
a joint ca. sa., he cannot afterwards 
retake him, or take any of the oth- 
ers. Clark V. Clement. 6 Term 
Rep. 525. 

15 If a plaintiff consent to the de- 
fendant's being discharged out of 
execution on his undertaking to 
pay at a future day, he cannot af- 
terwards sue out any execution on 
that judgment in the event of the 
defendant's not fulfilling his 'under- 
taking. Tanner v. Hague. 7 T. 
Bep. 4*20. 

16 A defendant cannot be taken in 
execution tivice on the same judg- 
ment, though he were discharged 
the first time by the plaintiff's con- 
sent upon an express undertaking 
that he should be liable to be taken 
in execution again if he failed to 
comply with the terms agreed on, 
which he did. Blackburn v. Stu- 
part. 2 East, 243. 

17 Where a ca. sa. is returnable a- 
gainst the principal on a particular 
day, before which a writ of error is 
allowed and served, that operates 
as a supersedeas to any proceeding 
agaiust the bail, though the ca. sa. 
has Iain four days in the office be- 
fore the allowance of the writ of er- 
ror. Perry v. Campbell, 3 7erm 
Rep. 390. 


18 An execution does not bind the 
goods of the debtor until delivered 
to the sheriff. Beats v. Guernsey. 
8 Johns, Bep. 416. 

III. Levying ; Mode ami Eocpenees of. 

1 Where an extent is upon a statute^ 
merchant there needs no liberate ; 
for the sheriff may deliver all in 
execution without it : but where an 
extent is upon a statute staple, or 
upon a recognizance, there ouist be 
a return made to such an extent, 
and then a liberate, before there 
can be a delivery in execution. w9- 
non. 3 SaUc. 159. 

2 Capias ad satisfaciendum made re- 
turnable at a day which falls out of 
term, is not necessarily void. 
Campbell, Esq. v, Cumming and a- 
nother. 3 Burr. 1187. 

3 Capias ad satisfaciendum against 
bail on a writ of error, good. Good' 
child V. Chatwortk. 2 8tr. 822. 

4 If there be a nihil returned as to 
the lands, there may be a ca. sa. af- 
ter an elegit. Beacon v. Peck. 1 
8tr. 226. 

5 Where there are two executions, 
the landlord cannot have a year's 
rent on each. Dodd v. 8axby. 2 
Str. 1024. 

6 Never to be taken out but for 
what is actually and bona fide incf 
Anon. Lofft. 280» 

7 Writ of execution returnable two 
terras from the the teste, is well ; 
mesne process void. Shirley v. 
TVright. 2 Salk. 700. 2 L Raym. 
775. 

8 If a sheriff levy under vl fieri facias 
after the issuing, but before the al- 
lowance, of a writ of error, he must 
proceed to sell the goods. Msri^ 
ton V. Stevens. fViHes, 280. 

An execution once regularly begun 
must be completed. Ibid. 

9 Jf judgment be in Witts, ca. so. 
cannot go into London without a 
testatum previously sued out or a- 
warded on the roll. Mien v. JUlen. 
2 Black. 694. 

10 If a plaintiff* cannot find sufficient 
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effects to satisfy his judgment, iiie 
court will order the sheriff to re- 
tain for his use monej whieh 
he has levied in an action at the 
suit of the defendant, ^rmistead 
v. Philpat. 1 Dou^. 231. 

11 Court may grant a new writ of 
habere facias possessionem when par- 
tj turned out of possession on the 
first. Ktngsdale v. Mann, 1 Salk, 

12 If more than a moiety of the defen- 
dant's lands is extended upon an e- 
legity the execution is absolutely 
void, and the plaintiff may sue out 
a fresh writ of execution. Ptdlen 
T. Burbeck. 1 L. Raymond^ 718. 
8aUe. 063. 

13 Where the judgment itself was 
confessed and entered upon terms, 
the court will lay their hands on it, 
and see it performed, because it is 
no more than a conditional judg- 
ment at first ; but where the judg- 
ment is absolute at first, there the 
party shall be put to his action np- 
on any subsequent agreement con- 
cerning it, and may briugan audita 
qiterela : for the court will not stay 
execution upon a motion, dnon, 3 
SaUc. 214*. 

±i} Landlord entitled to one year's 
rent before a defendant can sell up- 
on an execution for costs on a non- 
suit. Henchett v. Hempson. 2 
Wils. 140. 

Id If a writ of execution appears by 
the return to have been improperly 
executed, the court will quash it 
the term the return is filed, but not 
- afterwards. Upon an elegit the 
sheriff may deliver the goods he 
^ seizes to the plaintiff. FiiUen v. 
Purbecke. 1 L, Raym, 346. 

16 If execution be taken out within 
the year, it may be continued down, 
and a new execution sans scire faci- 
as. Aires v. Hardress, 1 Str. too. 

17 A writ of execution may bear teste 
tlie first day of the term of which 
the judgment is entered. If the de- 
fendant in an action dies after the 
plaintiff is entitled to judgment, 
but before it is actually signed^ and 


it can be signed as of a day Ide^fe 
his death, it may. Parsons v. GUL 
1 £• Eaym. 69 &. 

18 The death of a party who hath 
' sued out a fieri facias after the sei- 
zure of goods, but before the sale 
of them, will not abate the execu- 
tion, or entitle the party against 
whom the execution was sued out 
to a Festitution. 

When the defendant's goods are seiz- 
ed on a fieri facias^ the debt is dis« 
charged. Clerk v. Withers. 2 L. 
Raym. 1072. 1 8aUc. 322. 

19 If on a fieri facias all the money is 
not levied, the writ must be return- 
ed before a second execution can be 
taken out ; for that must be ground^ 
ed on the first writ, and recite that 
all the money was not levied upon 
first : but if upon the first all the 
money had been levied, the writ 
need not have been returned, for no 
farther process was necessary. 0- 
viat V. Vyner. 1 Salk. 318. 

20 Before a plaintiff can sue out exe- 
cution into any other county, he 
must either really or in supposition 
of law, sue a process into the coun- 
ty in which the venue was laid. 
ride Black. 694. 

The courts here cannot issue process 
into Ireland. The costs upon the 
affirmance of a judgment are mere- 
ly accessory to the judgment, and 
can only be recovered as the sum 
fqr which the judgment is given is 
irrecoverably. If a judgment irom 
Ireland be affirmed here, execution 
cannot issue here for the costs of 
the affirmance. Coot v. Linch, 1 
L. Raym. 427. Salk. 321^ 

21 Nothing but the poundage can be 
taken by the sheriff under statute 
29 Eliz. c. 4, for levying an execu- 
tion. 2 Term Rep. 148, 157. 

22 In actions on simple contracts and 
judgments for a debt certmn^ the ex- 
pences of levying must be paid by 
the plaintiff; so that if the sheriff 
overcharged, the plaintiff is the 
party grieved under statute 29 Eliz. 
e. 4, which limits sheriff's fees : but 
if the judgment be for a penalty^ the 
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d^leHdafii miMrt pay the^i^eneeH of 
leiTJag, afkl b the party grieved if 
the 9l^ift' overehftr«;e* fVoodgaie 
r. Knatehbalii 2 "fetin Rip. i97. 

S3 DV^here the defendant dufters Judg- 
ment by default in an action of d^bt 
on simple contract, the plaintiff is 
Mt entitled to lety the expenees of 
tile execution ; notwithfttanding 
those expenees> together with the 
deht and costs of the action, do not 
exceed the sum confessed upon re- 
cord. Thornton t. Jiefedew. 3 
Bos. S^ PtdL 863. 

^^ Where judgment is signed against 
a defendant, in an inferiour court of 
record, and he surrenders in dis<^ 
<ihatge of his bail, but before he is 
^iniTged in execution is removed to 
tlie Fleet by habeas corpus^ the 
court (of C. P.) will grant a certio- 
rari to remove the record ia order 
to charge him in execution in the 
Fleet, by virtue of the stat. 19 O. 
3, c. 70^ s. 4. Jordan v. Cede. 1 
jET. Bhtek^ 532. 

^ Goods of a testator in the hands 
of his executor cannot be seized in 
execution of a judgment against the 
executor in his own right. Farr v. 
J^Tewman. 4 Term Rep. 62 1 j 

(But see Whale v. Boothe, cited, 4 
4 Term Rep^ 6^5 ; and the opinion 
of the court of C. R 1 Bos. ^ 
PulL ma. 

28 Where an executrix Used tlie good^ 
of her testator as her own, and af* 
terwaritls married, and then treated 
them as the goods of her husband, 
the court of C. P. held that she 
could not maintain an action of tro« 

, ver asrainst the sheriff for the s;oods 
on their being taken in execution 
for her husband^s debt. Qwicfc ij 
Kr. V. Staines. 1 BoS. S^ Pull 293. 

57 Whether the sheriff, who sells a 
term in possession of the debtor un« 
der SLJi.fa. may not put the vendee 
in possession ? Qu. Taylor ^ Cole* 
3 Term Rep. 295, 298. 

^ Where a tenant is in possession, 

and the execution is against the 

landlord, whose term is to be sokl, 

the sheriff cannot turn the tenant 

yoLr n. 11 


oQt of possession. 8emhte. 8 Term 
Rep. 2118. 

do If Hfi.fa. issue against one of s^v« 
eral partners, the coart will not^at 
the request of the partnership cred- 
itors, give the sheriff time to return 
th^ writ mitil an acc#ant can- be 
taken of the several claims npoii 
the partnership pi^operty. Barker 
V. Fistor. 3 Bos. <J PulL 388. 

SO Afi.fa. having issued against the 
effects of the defendant, who was 
jointly concerned in a manufactory 
with 25 other persons, td whom he 
was indebted to a greater amount 
than his whole share, and the sher- 
iff having seized the whole at the 
partnership property, the court re- 
fu»ed to refer it to the prothonotary 
to inquire what was the defendant's 
interest in the effects seized* Chap^ 
Mian V. Kbops. 3 Bos. <S" Pull. 389. 

31 Moneys the surplus of a former ex- 
ecution against the defendant's 
goodS) was refused to be stayed in 
the late sheriS''s hands for th<$ pnr- 
pose of satisfying another execution 
at the suit of the saihe plaintiff a- 

fainst the same defendant, who 
ad ' no other effects on which the 
sheriff in office could levy. Field" 
house V. Croft. 4 East^ diO. 

32 A mere equitable interest in a term 
of years cannot be taken in execu- 
tion hj the sheriff Under a writ of JU^ 
rifaeiasvii the suit of a judgment cre« 
ditor. Scott y.SchoUy* 8 .Eosf, 467. 

33 The court will not order the sher- 
iff to fetain in satisfaction of a pre^* 
sent writ of JL fa. issued by the 
plaintiff against the defendant, mo" 
my or hatdc nates^ which the sheriff 
had before receilred for the use of 
the defendant, in discharge of an 
execution levied by the defendant 
against another, and which the 
sheriff had not paid over. Kkight 
r. Creddle. ' 9 East, 48. 

34 The real estate of a deceased per- 
son not inventoried may be attached 
and taken in execution by his cred- 
itors, though the estate be insolvent. 
1 Mass. 204. 

35 When an exeeution is regularly 
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Seried on lands of the judgment 
debtor, and duly returned and regis- 
tered and seizen and possession de« 
livered by the sherifl; to the credi- 
tor, he may by virtue af the seizia 
and possession, maintain a real ae- 
tion counting upon his own seizin, 


opened on the return day, an^ tii" 
journed to the next day : but if he 
have begun before the adjournment^ 
he may complete the service after- 
wards, and retain the writ for thait 
purpose. FrescoU v. Wright. 
Mass. 30. 


nr he may maintain trespass against 4L Where justices of the peace hap 


the debtor, who shall continue m 
possession after the levy without the 
creditor's consent. Langdon v. Poi- 

. ter et aL 3 Mass. 215. 

36 The diflferenee between the extent 


pen to be appraisers of lands, upon 
which execution is. about to be ex- 
tended, they may administer the 
oath to each other. Barnard v. 

Fisher. 7 Mass, 71. 


• of an elegit and the levying ef ah Or the oalh may be administered by 

execution on real estate by virtue the judgment debtor, if he be a jus- 

of our statute stated. Ibid. t ice of the peace. Ibid. 

37 An execution levied (m Ho^itdon In -the levying of an execution upon 

lands must be recorded in the re- several tracts of land belonging to 

gistry of deetls for the county of the same judgment debtor, it is not 

Middlesex within three months frem necessary to make a several ap- 

the levy. Foster v. Briggs* 3 praiseraent of each. Ibid. 

Mass. 313. 42 Where appraisers of land levied 


38 When an execution is regularly 
levied on lands liable by law to the 
! extent, and duly returned and regis- 
- tered, and seizin and possession de- 
livered' by the sheriff to the cre<li- 
. tor, he is to be considered in the 
. aetual seizin and possession, and 
. may by virtue thereof maintain a 


upon, deducted from its aetual value 
ther supposed amount of an incum- 
brance from a previous attachment 
at the suit of another creditor, in 
which judgment was not rendered, 
their proceedings were held to be 
irregular and void. Barnard v. 
Fisher, 7 Mass. 71. 


real action declaring on his own 43 Where such a prior attachment ex« 


seizm; or he may maintain tres- 
pass against the tenant, who shall 
continue his possession %vithout the 
creditors consent ; or he may reen- 
ter on him after the levy is com- 


ists, the second attaching creditor 
should delay his proceedings in 
court, until the suit on which the 
former attachment was made be de- 
termined. Ibid. 


pleted ; whence it follows that seiz- 44 The provincial act of 6 6. 2, e. 2, 
in delivered to the creditor t)n such 


. levy is a legal ouster of the tenant. 
Gore V* Brazier. 3 Mass, 523. 

39 An execution against the > goods 
and estate of a deceased person in 
the hands of his executor may be 


respecting an officer's setting off 
cross executions against each other, 
is not repealed by the revised stat- 
ute of 1783, c. 57, eoncerninia; the 
issuing and serving of executions. 
Goodenow v. BnttricL 7 Mass. 140. 


levied on lands of which the testa- 45 An officer having an execution in 


tor died seized, in possession of the 

. alienee of the devisee : and this, 

although tlie executor, being also 

residuary legatee, has given bond 

. with sureties to the judge of probate 

for the payment of the debts and 

. legacies of the deceased. Ibid. 

40 An officer cannot begin to execute 

a writ of execution, returnable to 

the next conrt, after such court hali 


favour of d, against B. and C. and 
another in favour of B. against Jl. 
ought, if B. consent, to set off one 
execution against the other. Ibid. 
46 But where a coroner had an exe- 
cution in favour of ^. B. against a 
,deputy sheriff and anot]ier,and thai 
other had an execution against J3l. 
B, directed to the sheriff or his de- 
puty, wjiicb he offered to the coro* 
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ner, and reqoested him to set off 
-one against the other;, it was held 
that this was not a ease within the 
aet 6 G. 2, and that the curoaer, 
being a stranger to the precept last 
mentioned, was not obliged to re* 
eeii^ it, nor to return it in any part 
satisfied. Goodenow v. Butirioh, 
7 JUass. 140. 

47 Where Ji. obtains a jiHl||*ment a- 
gainst B, and C and at the same 
term B. recovers a jadgment for a 
larger sum against Ji. If B. will 
acknowledge satisfaction of the a^ 
mount of •td.'s judgment against €. 
and himself, in|iart of his judgment 
against JS, the «oort will slay ^^.'s 
execntion, and give B» and C. their 
exeeution. for the balance. IHd. 

4*8 'Where a sheriff returns upon an 
exeeation that he has appointed two 
of the appraisers of real estate to 
iie levied upon, he must also re- 
tttrn Aat the debtor refiiied to chose 
one. 2 Mass* 154. 

49 Lands speeifictflly devised<lkre liable 
to be taken in execution by a credi- 
tor of the 46Ctator, equally with 
•ther lands of which he.died seized. 
Wfpnan v. Brigden. 4 Mass. ido^ 

Lands of a deceased testator are liable 
to be levied upon by a creditor^ not- 
withstanding the executor, being re- 
siduary legatee, has given a bond 
to pay the debts and legacies. Itid, 

8o lands in possession of tlie alienee 
of a devisee. ' Ibid. 

The extent of an execution on lands 
gives the creditor an actual seisin 
of the kinds. Ibid. 

90 If an execution against the estate 
of a deceased testator be levied 
on lands in the possession of an a- 
lienee of a devisee, and within the 
year he redeemed by the alienee-: 
in an action of covenant against 
the devisee, the alienee will recov- 
er as damages the redemption riio- 
ney and interest. Ibid. 

.51 The lands of a deceased testator 
being liable to be levied on to sat- 
isfy the debts which he owed, the 
conveyance of those lands by the 
devisee does not defeat the lien of 


the creditor, but they may he tak- 
en from the purchaser: and the 
delivery of seizin by the sheriff is 
an eviction of the tenant ; whose 
damages are to be measured by the 
value of the land at the time of the 
eviction, with the addition of inter- 
est. Bi^elow V. Jones, Mm. 4 
Mass. H2. 

52 Goods seized by an officer on exe- 
cution must be sold by him at the 
expiration of four days from the 
seizure, forty-eight hours previous 
notice being given of the sale, and 
if Jie neglect so lo do, another cred- 

• itor may seize the goods on execn- 
t4on, and cause them to be sold for 
Jiis benefit. CdldwM v. Eaton. 5 
Mass, 39!9. 

58 A el-editor's choosing an appraiser 
and receiving seizin of lands upon 
execution ^re sufficient evidence of 
his election to extend his execution, 
upon the Teal estate of his debtor^ 
although the sheriff does not certi- 
fy such election. Merring ^.aL v. 
I'olljf. -8 Mass. lis. 

:5^ A judgment creditor may extend 
Ais execution upon the real* estate 
of his debtor, afthough there may 
he sufficient persorfal estate to satis- 
fy his execution ; and notwithstand- 
ing he may have attached such per- 
sonal estate on his original writ in 
the same suit. Ibid. 

'^^ If one of two jadgment dd>tors e- 
lect an appraiser to appraise land 
belonging to them both, or to him 
only, it is sufficient ; otherwise if 
the land belong to the other debtor* 
Ibid. 

5* In the extent of an execution on 
land, the three appraisers must cer- 
tify 5 or if two only certify, a suffi- 
cient reason must appear nn the rec- 
tum why the third did not: If the 
officer appoints two of the apprais- 
ers, it must appear from his return, 
that the jiidfl^ment deWtor refused ; 
such extent must be recorded with- 
in three months, to avoid a bona fi^ 
de mesne conveyance of the land. 
Whitman r. Tyler S^aL 8 Mass. 284. 

57 Where an act ' incorporating ajB^ 
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Insurance eowpany prescribed ^ 
particular mannery in which tlie 
shares of members in the sto^k 
ivere to be attached and sold on ex- 
ecution ; \i wa^ held that such pro- 
vision superseded the general pro- 
\ision qn the same subject contain- 
ed in the previous statute of 18Q4<, 
c. 83, T^itcomb v. The Jns* Com-': 
: party. 8 Mass. 326. 
i^ When land of a debtor is set off 
on exeeutioT)^ to \\hiel> np access 
ca^ be had» but over other lands of 
the debtor, the sheriff and appraisers 
may set off to the creditor a right 
of passage over such other Ifiuds, 
either separately or jointly with the 
debtor; Taiflor t. Tawnsend^ 8 
Mass.^ 411. 
a9 T(\« words in an alas fieri f^ciM 
^' aa.before," &c may pe , rejected 
as. surplusage, no previous j/l,Jfa. be- 
ing, in fact issued* Jackson ea^ de:m. 
JKiuie V. StmTiberghf i Johns C^^s, il^B. 
A* incorrect return of a fieri facias 
hy a sherifi^ will not de^at the sale 
under it, or i^ct the purp}iftser's 
^^tle. md. 
ig Wh^r^ ^. bw^ht land with fhe 
luoney of B. ami took a <ked to 
.. t^mself, k wasp held, that he was a 
mere trustee of B. and that the land 
might be seized and sold under an 
execuHott against B. the cestui qve 
trust. Foot ^ Litchfield v. Colvin 
. , and othevs. 3 Jehas. Bep. 216. 
fii The resulting trust or residuary 
interest, remaining to the assignor^ 
after the purposes ef an assignment 
made for the payment of debts are 
satisfied, is not such an interest 
as cau be taken and sold on. ei^eev-' 
tion- IVilkes <§• FqnUiim r. F^^i^^^* 
d Johns. Mep. 330. 
^2 A safe under execution on a jedg- 
ment in a justice's court may be ad- 
journed, at the discretion of the of- 
ficer, and the eompletion of the sale 
at a ditierent time and place, if 
there be no fhtu^ or abuse, is valid. 
Tinkoviv.Purdy^ & Johns. Bep.B^d^ 
63 Where a sheriff by virtue of an 
execution, in the month of l}pc^m^€r 
180t>, seized all the personal estate 


of the debtor^ somI pariif ularly 
tiofned wheat then growii^ ii» the 
ground oeeupied by th^ debtor^^ stnd 
in the month of ^ugu^ fQilowtn^, 
when the wheat was ripe for har- 
vest, eut attd earried it awiiy^ and 
sold it at public auetionj aail a 
s^bsiequent exeeution was issued ia 
•August against the same debt&r, aa4 
levied o» the same wheat while ia 
the sheaf, a|id before it was remiiv- 
ed from the ground | it was held, 
that the first eieeutian wa» not 
fraudulent, but that the sheriff 
might sell the wheat upon it, Imv- 
: ing taken all the possession of 
^hich the nature of the tUng wa^ 
susceptaMe, Whij^ v. Focrf. 2 
Johns. Rep. 418. 
Wheat or ^corn growing ii a chattel, 
and la^y be taken in ex^eu^ipa and 
sold. ihi4n 
6^ In an a^ton of debt againsl aevtr- 
all devisees, where only one is taken 
and the others returned not found, 
and judgment bv default is entered 
up against all the defendants ; t&e 
share of the one taken oti the ca. ad 
respondendum^ in the lands devised, 
can onJy. be affected by the judg- 
ment, or sold under an exeeution^ 
Jackson ex dem. Foiai^ v. Hoag* 6 
Johns. Bep. 59. 
9iJ5 The plaintiff, who has obtained a 
a judgment against &ai/, has his e- 
lection to take an execution either 
against the body of the prineipal or 
o^ the bail; but he caam^t have 
both ; and having taken the hail on 
a ca, sa, he cannot afterwards ren 
sort to the principal and take him 
in exeeution ; nor vice versa^ SnUth 
and oihiTS v« Bosencrnntz, 6 Johns. 
Bep. 96. 

66 Wliere exeeution is issued in auy 
action, except in debt for a penaUtfr 
the plaintiff cannot levy the initerest, 
which has aecrued since the judg* 
ment, but only the amount of tlie 
Judgment. FJKaison v. Faller*^ <l 
Jd^ms. Btp. 283. 

67 Where the sheriff returns that he 
has a certain sirni made by tirlue 
of th^ excention, ready to deU^?r> ^^ 
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itk% pitiy entitled, thn is a guffieient sue a ctu m. or bring an action of 

eyidenee of a receifrt of the monej, debt on the jadtpnent for the resi- 

to charge him with the amount, due ; and if a non est inventus is re- 

though in fact no monej was acta- turned to such a ca. so. he may pro- 

aily received by him. Ihty v. Tur- ceed against the bail. OUoU v. 

ner* 8 John$^ Rep. 20. Xi%. 4 Johns. Rep. 

OS /adgmsent hayiag been obtained a- 71 A fieri facias cannot be levied af- 

gaiost a* defendant on a bond, pay* ter the return day thereoll Fiai/ v. 

able by instalments, an execution Lewis and Livingston, 4 Johns, Rep* 

was issued to collect the aniount 450. 

due on the first instalment, and the If a sheriff levy a fim facias after 

lilieriS' sold a tract of land of the the return day, by the direction of 

dffendant^s, worth 7,000 ddlars, the plaintiff's attorney, both he and 

whiisb was purthased by Jt, for the attorney are trespassers. Jb. 

i,870 dollars, as the highest bidder. No action will lie against a plaintiff 

Another execution was afterwards or his attorney for neglecting to 

issned to collect the amount due on countermand an execution, after the 

the second instahnent, and the same return day. Ibid. 

tract of land was again taken by 72 A purchaser at a sheriff's sale 

the sheriff, and advertised for sale. cannot be effected by any matter 

•^. the purchaser nnder the first sale, subsequent to the sale, arising be* 

mpplied to the courts on affidavit, to twees the parties to the judgment 

StOij all further sale of the land ; to which he is a stanger. M^Crea 

hut the court refused to interfere, y. Bartlett. Q Johns. Rep. BQi. 

sayjpg the party who has title must 73 Lands of an intestate are bound 

W'left to his. legal remedy. But, for the payment of his debts, and 

it seems, that the land in the hands may for that purpose be taken in 

«f the purchaser, under the first execution, although the heir may 

fate, is no longer bound by the judg- have previously sold and conveyed 

ment ; it being presumed that the them to a bona fide purchaser. 1 

land sold for its value, and the pur* Dallas^ 481. 

; chase is' to be considered absolute, 74 An estate for life, taken in execu* 

in regard to the lien or judgment ; tion, may be sold, without holding 

that the proper course, in all sales an inquest on its valuo* 2 DaUas^ 

nf real and personal property, is to 70, 6, 7. 

neil so much of the property eharg* 70 Lands may be taken in execut|oi| 

ed, as will probably satisfy the ex- on 3.fi.fa. directing the sheriff to le« 

nation, and which cannot eonvcr vy on the goods and chattels^ &c. ^ 

niently and reasonably be sold sep- DallaSj 04. 

arately. Hewson v. Beggert. 8 76 A vested remainder in tail, may 

Johns. Rep. 333. be taken in execution and sold by 

69 Lands mortgaged cannot be sold the sheriff. 2 Dallas^ 22B. 

on an eii^ecution against the mortr V7 Money may be taken in execution 

gagee, before a foreclosure of the if in possession of the defendant 

eqniiy of redemption, though the TutTier v. FendalL 1 Cronc/t, ld4» 

debt is due, and the estate of the 

mortgas:ee h^ become absolute at IV. Satisfying or discharging. 

law. Jackson ex dem. ^Morton and 

Butt V. WiUard. 4 Johns. Rep. 1 A defendant who has been super- 

41t seded for want of being chai^d in 

7<^ Where a plaintiff has obtained a execution within two terms after 

judgment, he may first issue a fieri judgment, cannot be held to special 

facias^ and if the whole debt is not bail in an action^brought upon such 

levied on that execution, he may is- /ormerjudgmont; buthemay bechi^r- 


i6 


EXECUTION IV. 


^d in exertion after jodgment ob- 
tained in* the second action. Bland- 
ford Sf at. Ex^rs, v. FooU Cowp. 
72. 

2 An execution cannot be continued 
on the roll which was never retur- 
ned or filed. Blayer v. Baldunn, 

2 Wits. 82. 

3 Execution served by an attorney af- 
ter debt satisfied ; goods ordered to 
be restored with costs. Anonymous. 
Loffj 8*. 

4 Execution of goods hasty and un- 
reasonable disallowed. Horam v. 
Lazarus. Lfyfft^ SrQ. 

5 An execution set aside because it 
was returnable on the essoign day 
in a suit by bill. Adams v. Sparry. 
1 Wils. 155. 

6 Where judgment is given against 
.one who is in view of the court, or 
in fPestminster-hall^ it may be exe- 
'Cuted immediately, and the party 
taken or sent for into court, and 
^^oormitted. Anonymous. 3 Salk. 
160. 

!9 Though a plaintifli* takes out an ele- 
git upon a judgment, and levies 
goods thereon, yet if the sheriff re- 
turns that tbe defendstnt had no 
lands, and the goods levied were 
insufficient to discharge the whole 
debt, the plain tifif may proceed a- 

f;ainst the person of the defendant 
or his residue. Lancaster v. Fid- 
der. 2 L Raym. 1451. 

^ The court of C. P. discharged a 
.defendant out of custody, who was in 
execution at the suit of the plaintiff 
«ome time since deceased, on whose 
part no will had been proved, nor 
any administration granted ; and 
whose family on notice of a motion 
for the above purpose, declined in- 
derfering. Brou^hton v. Martin. 1 
Bos. Sf Pull. 176. 

^ So the court of C. P. discharged 
an attorney in custody by virtue of 
an attachment for not paying money 
-under the Lord's act, whose credi- 
tor was dead. R. v. Davis. 1 Bos. 
^ PuU. 336. 

^0 " The court of K. B. refused a rule 
lu discharge a defeM&iyit out of cus- 


tody on filing common bail, on the 
* ground, that the plaintiffs at whose 
suit he was .arrested, were assign- 
ees under a commission of bankrupt 
sued out above three years ago a- 
gainst the defendant, under which 
they had received dividends. Olu 
ver V. Ames. 8 Term Rep. se*. 

11 But the court suspended the exe- 
cution of the rule on the sheriff to 
bring in the body ; in order to give 
the defendant ti&ie to make an ap- 
plication to the Lord Chancellor 
for relief. 8 Term Rep. 364. 

12 The plaintiff, having charged the 
defet^dant in execution, died : the 
defendant's wife took out adminis- 
tration to the plaintiff; then the 

. court' ordered the defendant to be 
discharged out of custody, saying, 
that the plaintiff^s attorney had no 
lien on i\\^ judgment for his costs. 
Fifm y. Bark.' 8 Term Rep. 407. 

13 If oneof twodeftfidantstwenona,. 
joint ca„ sa. be discharged under an 
insolvent debtor's net, that will not 

. operate as a discharge of the other; 
the discharge of the former not be- 
ing with the aetual consent of the 
plaintiff. JSTadin v. Battle S^ al. 5 
jBast^ 147. 

14 A defeudant superseded for want 
of being charged in execution with- 
in two terms after judgment, ean- 
not be again arrested and taken in 
execution upon the same judgment : 
aliler, if superseded for want of pro- 
ceedings in time before judgment. 
Line v. Lowe. 7 East^ 330. 

±6 When goods sufficient to satisfy 
a judgment are seized on exeention, 
the debtor is discharged although 
4he sheriff waste the goods, or mis- 
apply the money arising from the 
sale of them^ or does not return the 
^execution. Ladd v. Blunt. 4 Miss. 
402. 

d6 *But if the exeeufion be extended 
'On the debtor's land, his titl6 is not 
effected, until seizin is delivered to 
the creditor; and the title of the 
latter is not complete until the re- 
turn is made of the extent and de- 
livery of seizin; Ihid. 
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17 Tlie court would not stay execu- 
tion apon a petition for a review 9 
wliere the petitioner had failed to 
serve the first order of notice ; and 
tefore the second would be ret urn a- 
able, the;, year would expire, within 
whieh execution must issue. JVi- 
chola ¥• Foster. 7 Mass. 63. 

18 An execution which i$ set aside 
for irregularity, is considered as a 
nullity, and an action of trover will 
lie for goods taken upon it. Read 
Y. Markle. 3 Johns. Itep 523. 

19 This court wiJi not order a sheriff, 
who has overplus money in his 
hands, arising from an execution, 
to pay it to a plaintiff on a subser 
quent execution against the same 
defendant ; especially where an 
assignee of the first judgment, and 
who was a purchaser at the sheriff's 
sale, claimed the overplus money, 
and the equitable rights of the par- 
ties were not clearly ascertained ; 
though they might make such an 
order, perhaps, in a case where the 
rights of the parties were clear, and 
there was no other means of satis- 
fying the plaintiff in the second exr 
ecution. Williams v. Rogers. 5 
Johns. Rep. 163. 

«0 Where a plaintiff agreed with a 
defendant in custody on execution, 
that he might go to a certain dis- 
tance, beyond the liberties of the 
gaol, for his convenience, on the 
defendant's covenanting that he 
would continue in the custody of 


to a permission to the defendant U 
. go at large, and that he was entitled 
to his discharge, which was granted, 
on condition of his not bringing aa 
action for false imprisonment. 
Yates V. Van Ransselaer. 5 Johns. 
Rep. 364. 

2i It is irregular to issue a second ex- 
ecution, until the first is returned. 
Thoaa:h where an execution has 
issued unadvisedly, it may be 
withdrawn before any thing is done 
upon it ; yet where a sale has been 
made under an execution, and the 
sheriff died without executing a 
deed, it was held irregular to with* 
draw and s4ipnressth^execution,and 
issue a seconu to the new sheriff for 
the purpose of selling the property 
a second time. Whether the sale 
on the first execution was bona fide j 
or fraudulent, the court will not de- 
cide, on motion. Cairns v. Smith. 
8 Johns. Rep. 337. 

22 Separate suits were brought a- 
gainst A. and B. two joint obligors 
on a bond, payable by instalments^ 
and a ca. sa. was afterwards issued 
against B. for the costs taxed in the 
suit against him, and not for the in- 
stalment, from which he was dis- 
charged after paying the costs. It 
was held, that the discharge otB. 
from the ca. sa. for the costs, xvha 
no discharge of t^. the eoobligor, nor 
a satisfaction of the debt for which 
w9. was imprisoned. J^PI^an v. 
Whiting. 8 Johns. Rep. 339. 


the sheriff on the ca. sa. and not go 23 If an execution issue after a year 


heyond the limits prescribed by 
the plaintiff, and that if he did go 
.further, the plaintiff might retake 
him on the same ca. sa. or issue a- 
iiothcr, and commit him again to 


.and a day without a revival of the 
judgment by a scire fofiias^ it is only 
^ voidable at the instance of the par- 
ty against whom it issued. M'^Crett 
V. Btrtlat t 8 Jo hns. Rep. 361. 


the custody of the sheriff, until the 24 The sheriff cannot pay money levl- 


debt and costs were paid ; and the 
defendant) having violated his a- 
gi^eemcnt by going beyond the limits 
prescribed, the plaintiff issued a se- 
cond ca sa. on which the defendant 
was taken in custody by the sheriff; 
on motion of the defendant to be 
discharged^ it was held that the a- 
greementof the flaiutiff amounted 


ed upon an execution, to the nomi- 
nal plaintiff, after notice indorsed 
on the writ for whose use the action 
is prosecuted. 2 Dallas^ 265. 
2ii Execution cannot issue upon a 
judgment confessed on a bond by 
warrant of attorney until the time 
given for pnvment of the bond is e* 
lapsed. 1 Dallasy 133. 
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M A person eommitted in exeeution 
by A justice for a debt exeeedio^ loL 
discnai^ed on hab. c&rp. 1 Dallas^ 
±30. 

Sff Money paid on 2l fieri facias does 
not become the goods anA chattels of 
the plaintiff* until it has been paid 
over to him ; while it remains in 
the hands of the officer he cannot 
apply it to the satisfaction of anoth- 
er fieri facias against the former 
plaintiff', Turner v. Fendall, l 
Cranch^ 117, 186. 

28 By the command of the writ the 
officer is to bring the money into 
court, there to be paid to the plaintiff. 
Ibid. . 

29 In Vtr^nitty on a motion i^ainst 
a sheriff* for not paying over moneys 
by him collected on execution, it is 
not necessary that the judgment a- 
gainst the sheriff* should be render- 
ed at the next term succeeding that 
to which the execution has been re- 
turned, lb. 


EXECUTORS AND ADMINIS- 
TRATORS. 

L Their general Powersy Rights, 
See. 

il. Jissets ; admission ofy and 
the effect of the plea^ plene ad- 
ministravit, to render the exe- 
cutors personally liable. 
ISi. Deson tort, 

IV. Preference in payment of debts. 

V. Probate, or Letters ofAdininis- 
trationj urhen necessary^ and 
their effect. 

I. Hieir general Powers, Rights, Sfc. 

i An executor may distrain for rent 
in arrear to ihe testator. Howell 
Y. ML 3 SaUc. 136. 

2 A man who sues as executor, and 
can only sue as such, shall not pay 
costs on a verdict against him. An 
execjutor can only sue as such upon 
a specialty to his testator. Port" 
man v. Cane. 2 L. Raym. 1^3. 2 
8tr. 68^i 


8 A personal representative eann«^ 
be sued in the county court ot JUid* 
dlesex. Mlway v. Burrows. 1 
Doug, 36i, 

4 Making a debtor executor dufttnie 
minori estate of anotber person, 
does not discharge the debt. .Oa- 
weth v. Phillips. 1 L. Raym. 605. 

5 A man who sues as executor, 
where he might sue in his own 
right, need uot make a profert of the 
letters testamentary. An executor 
may sue in his own right, for money 
had and received after the death if 
the testator. Wallis v. Lewis. 2 
L, Raym, 1210. 

6 When part of the rent became due, 
pending an action against an ad- 
ministrator, judgment could not be 
had. Wallis v. Wood. 3 8alk, 4. 

7 Administrator cannot bring trover 
for a chattel after his consent to the 
defendant's having it before admin- 
istration granted. Whitefiall v. 
Squire. iSalk. 295. 

8 Executor may bring error to re- 
verse the attainder of testator. 
King V. ^yloff, i 8alk. 295. 

9 Executor cannot add a count in 
his own right. Hookin v. ^uilter. 

2 Str. 1271. 

10 The testator made a stranger, and 
no relation to him, executor, and 
gave him 50l. he shall not have the 
residuum. Jdaithews v. Courthope. 

3 Salk, 82. 8ee 1 Wils, 285. 

11 Executor, and not the heir, shall 
have hangings, &c. Harvey v. Har- 
vey. 2 Sir. ±i^i. 

±2 An administrator pendente lite, a- 
boot a will, may bring actions. 
Wodlaston v. Walker. 2 Str. 917. 

13 Where there is a legacy to the 
executor for his trouble, the surplus 
shall be distributed. Rushdell v. 
Camesse. In Chancery. 1 Str. 

568. 

14 Administrator defendant may give 
retainer in evidence under the plea 
of plene administravit, or he may 
plead it at his liberty. Plumer r. 
Merchant 3 l?arr. 1380. 

15 An executor cannot maintain an 
action for money had and received 
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* l^{fiiiist a pereoQ wlia eoUeeted th6 
debts of the testator^ under an aa->' 
tfiority from a persoir appointed ad^ 
niinistrator before the will was 
found, and paid them o^r to the 
adminifttrator. . Pond v. Under* 
wood. 2 L. Raym, 1210. 

1^ Executor of any tenant for life of 
a rent eliarge may distrain for ar- 
rears' incurred in the life of the tes^ 

* talor : in an avowry inde he need 
not aver that the loeus in quo was iii 
the oeizin of the plaintiff*^ or those 
under whom he claims when the ar* 
rears incurred, particularly if he 
states, that the grantor was seized 
iu fee. itool v. BelL 1 £. Bai^m. 
172. 

±V An eng^agement of intestate to pay 
ai0L of a g^ wing fund, is a lien up« 
on the' administrator ehargeable 
thereon. Jinon. Clark v. Mdait. 
Lo^, 69. , 

18 Wli^re an execntor is sued in the 
dMnety as he must upon the con- 
tracts of his te^ator, he shall not 
put in special bail ; but he must, 
if he is sued on his own bond or 
contract Page y. Prict. 3 8alk^ 
ST. 

i.^ Where a man does work in ex- 
pectation of a legacy, he cannot sue 
the executor. Osbom v. The Gov- 
crTtowrV of. Gay^s Hospital. 2 Str. 
728. 

do Executor cannot plead judgments 
to the scire facias which he might 
hvve pleaded in the action. Earle 
Vi Birdon: 8tr. 732. 

dl Fi^c possessed of chattels in Aiiler 
dr(My as executrix^ the husband 
shall not take them by gift of law, 
thous^h he survive her. Stow v. 
Drinkwater, Lofft^ 83. 

2^ An executor is liable to he sued 
for a debt or duty that the testator 
ought to have paid or performed. 
Smers v. Laurence. WilleSj 431. 

Though he is net for a mere tort of 
bis testator; Ihid. 

23 Though the wife has a separate 
estate at her disposal, and makes a 
will, yet if there be no assent of the 
liasband, he shall have administra- 


tion. The King v. Betteswortk. 2 
fif^r. 1118. 
2% Case by administrator under king's 
letters patent, for maliciously hin- 
dering him, by caveats, per quody 
he was put to great charg*e, &c. ne 
^si. Property is in the ordinary 
till administration. Administra- 
tion to person dying intestate, with- 
out kindred. Administrations be- 
longed to the bishop originally. 
Manning v. JShpp. i *Sititt:. 37. 

25 Administration auranteminari (state 
of administrator ceases at the age 
of 21 ; of executor, ceases at the 
age of 17. Freke v. Thoinas. l 
iMk. 39. 1 L. Raym, 667. 

26 Administration may be granted to 
Ji. during the absence of X 8. but 
in declaration, it must be averred 
that J, 8. is absent. Slaughter v. 
May. 1 Salk. 42. 2 L. Raywondf 
1071. 

^ There may be the like judgment, 
as in case of non-suit, against an 
executor plaintiflT, for not going on 
to trial, under stat 14 6. 2, c. 17, 
but without costs. Howard v. jBoIA- 
orne. ffUUs^ 316. 

PlaintiflT executor does not paj the 
costs of a non-suit. Ibid. n. a. 

But he pays the costs of a non-prosf^ 
Ibid. 

And costs for not goin^ to trial ac- 
cording to notice. Ibid. 

28 Administration in Dorset no title 
to a judgment in any of the courts 
at fVestminster. Mams v. Teirre 
tenants of Savage. 1 8alk. 40. 2 
L. Raym. 834. 

29 Where the cause of action is mo- 
ney due,or a eo ntract to be performed, 
gain or acauisition by the labour or 
profierty or another, or a promi^o^ 
by the testator expressed or impli* 
ed, the action survives against tlie 
executor. Sscus, if it be a tort, or 
arise ex delicto^ supposed to be by^ 
force and agaiust the peace, or 
where the plea to the action must 
be, that the testator was not guilty. 
HamMy v. Trott. 1 Coivp. 875. 

30 If an executor or admtnislrator 
confess judgment, or sofTer it by 4»^ 
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fault, he thereby admits effects, and 
is estopped to saj the contrary in 
an action on the judgment, suggest-^ 
ing a devastavit: 8keUdn y« HaW" 
ling, executor. 1 Wils. 258. 

SI ^u. Whether an executor, who 
has forn;iaUy renounced, can after- 
wards retract such his renunciation 
at pleasure, before probate granted 
to his co-executor. The King v. 
Sir Edward Siinpscn, i Butck, 
456. 3 Burr, i^^S. 

Zt2 Trover does not lie against an ex- 
ecutor (or administrator with the 
will annexed) for a conversion by 
his testator. Hambly and others, 
assignees Of Moon, v. I'rott, admin- 
istrator. €owp, 371. 

33 A creditor has a right, e^ debito 
justitice, as well as the next of kin, 
to sue upon an administration bond 
in the name of the Archbishop or 
his ordinary. Canterbury, drchb'ish. 
V. Home. Cowp. 1*0. 

tJa Executor, having pleaded non-as- 
sumpsit, and a specialty which co- 
vered the assets, shall be permitted 
to withdraw the first plea, on pay- 
ment of such costs only, as were 
occasioned by that plea. Dearne v. 
Grimp. 2 Black. 1275. 

35 Two executors, and unequal lega- 
cies to them, or a legacy to one and 
nothing to the other, they shall 
have the restduum unitisposed of, 
jointly and equally. Blinkhorn v. 

' JP^st. In Clmnc. 1 Wils. 285. 

36 An " executor may recover in his 
own name, money aue to the testa- 
tor in his lifetime, and received by 
the defendant afterwards. 8hip» 
man v. Thompson. WilUs, 103, 104. 

X^istances where the ex/!cutor may sue 
. in his own name. lb. n. 2. 

Where an executor sues in his own 
name for money due to the testator 
in his lifetime, and received by the 
defendant afterwards, the defen- 
dant cannot set off a debt due to 
him from the testator. lb. 

3lt •$. received the intestate's nroney, 

' and afterwards administration was 
granted to B. The cause of action 
acerues by the administration. Ca- 


rey 8[ wife V. Stevenson. 2 Sdlk^ 

421. 

88 To a.sei.fa. upon an interlocutorjr 
judgment against the 'executor, the 
defendant cannot plead a judgment 
in B. R* Smith v. Harman. 1 Salk* 
315. 

39 Two executors join in an acquit- 
tance, but one only receives the mo- 
ney ; both are chai^eable for it to 
creditors, but the actual receiver 
only to legatees. Churchill r. Hop' 
son. 1 SaUc. 318. 

40 Where there are bona notabUia in 
several dioceses in the same province. 
Prerogative Court must grant ad- 
ministration ; but where in one dio- 
cese of one province, and in another 
diocese of another province, each 
bishop must grant administralioii. 
Burston v. Ridley. 1 SaUc. 39. 

41 Where executor or administrator 
is charged as assignee, the judg- 
ment is de bonis propriis. Tilney v. ' 
JVbrris. 1 SaUc. 309. 1 L. Raym. 
553. 

The personal representative of lessee 
for years is his assignee. Ibid. 

42 An administration durante minari 
estate of an executor determiue» 
when the executor attains the age 
of 17. An administration dura^ 
minoriadateofajt administrator con- 
tinues until the administrator attains 
the age of twenty-one. Mkinsan v. 
Cornish. 1 L. Raym. 338. 

43 Upon a writ of inquiry after inter- 
locutory judgment revived by scire 
facias^ stir statute 8 and 9 W. 3, e. 

10, the final judgment must be a- 
gainst the administrator, and not 
the intestate. Weston v. James, i 

Salk. 4:2. 

4* Where there are two executors, 
and one proves the will and dies, 
the executorship survives to the oth- 
er, but if he then renounces, the tes- 
tator, is dead, intestate. That af- 
ter one hath proved it, the other 
cannot renounce till after his death. 
House and Downs v. Lord Fetre, 
19f/i Dec. 1700. At the Court of 
Delegates in SerjeanVs-inn halU 4 
Salk. Zii. 
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4*5 If a man makes two persons his 
exeeutors and residuary le^lees, 
and dies, and then one of his execu- 
tors beeomes « bankrupt^ a legatee, 
under the wiil, is entitled to recover 
from the other, out of any part of 
the testator's estate in his hands, 
what remains due of his legacy, 
notwithstanding he had reeeiTed in- 
terest upon it from the bankrupt 
for sev^eral years after it became 
payable, if the bankrupt would not, 
during that time, pay the principal ; 
particularly, if he were an i^faut, 
during that time. Spetidlove v. M' 
drich S[ others. Jn Chancery, 2 L, 
fiai^m. 1820. 

4B A man sued as administrator gen- 
erally, may plead that he is admin- 
istrator durante minori iBtate of J. 8, 
only ; bnt lie must shew that J*. S. 
continues under age. x\fter a de- 
fendant has admitted himself to be 
administrator generally, he cannot 
plead that he was a temporary ad- 
ministrator only, and that his ad- 
ministration is determined. Sparkes 
y. Crafts. 1 X. Raym. 2%5. 

47 An executor may have .a writ by 
journey's accounts, in respect of an 
action commenced hy .« temporary 
exeeutor. In respect of. an action 
commenced by a temporary .admin- 
istrator, not ; but if an. executorship 
is given to A. and if he ^es a par- 
ticular act to B. and S.. does the 
act, Rv cannot have a writ by jour- 
neys accounts, in respect of an ac- 
tion cooMnenced by Ji, An action 
by journeys accounts must be 
brought within 80 days (after :the 
right to bring it attaches. Elstob 
y. Thorowgood. 1 L. Eayw. 283. 

48 Ifone executor appears upon the 
capias^ and another makes default, 
judgment shall be against both de 
bonis testatoris^ and if error be 
brought both must join. Souse v. 
Etherington. 1 8alk. 312. 2 L. 
Unym. 870. 

'49 Administration of ^T.'s goods may 

be granted to wife, or next of kin, 

inr of jtari io one, and part to the 


oth«f ; but administratidn of wife's 
goods mjust be granted to the hus- 
band. Administration cannot be 
granted of part of entire debt, part 
to one, and part to another, ratc- 
try v. Fauiry. 1 8aik. 87. 

^0 Executor may bring debt, suggest- 
ing a devasiavit in his testator's life- 
time, upon a judgment obtained by 
his testator against the executor of 
J. S. Berwick v. Andrews. 1 8alk. 
814. 2 L. Bayw. 971. 

^i Sinee the statute 22 Car. 2, ad- 
ministrator is bound to account 
without citation. JS. entitled to 
•distribution by 22 Ct. 2, may sue 
Administrator to prove hia acconnt ; 
but creditor cannot ^ne^the admin- 
istration bond for non-payment of a 
debt, for it does not extend to that. 
Archbishop (^ £anterbury ▼. WUU, 
1 8alk. 315. 

•d.2 An exeeutor may -demise, before 
>probate«of a will^iands thereby de- 
vised. Bendall v. Somerset. U 
Black. 694. ^ Bwrr. 3608. 

.08 Where a defendant is charged a§ 
executor, judgment shall be de tests 
itestatoriSi thoi^h 'he mieht have 
charged as assignee. If lessee for 
years assign, there is no privity of 
estate between Iiim and assignee, 
;but of contract. Covenant to re- 
pair runs with the land, and why. 
jSxecutor chargeable in the debet 
:and detinet for rent incurred after 
Jiis entry ; but if the rent be more 
worth than the land, he may plead 
it. Buckley v. Firk. 1 8alk. 316. 

.'54 Obligor is made exeentor to obli- 
igee, and administers some of the 
.goods, but does not prove the will, 
.and dies ; the debt is extinguished, 
and the administrator cum testamett' 
to annexo^ can iiave no action for it. 
Where several are jointly and seve- 
•ra^ly bound, if the obligee makes 
one of the obligors his executor, ei- 
ther sole or jointly with a stranger, 
.the debt is released though the obli- 
gor never administers. Executor 
is complete executor before probate, 
for all purposes but briuging .ac- 
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8aik. ^09. 
M The.^urt rj^fasted Jo jorder the ad* 
mirriUmtpr of n b^Uift' to wham an 
^x^euiion had l^et^.n .delivered, to 
pay oyer to the plaintitt* the money 
which h^ had received alter the.bai* 
lift*'» death. fVani v. Swayne. 

j56 Mqr would the court grant an ^« 
itacbmept itgainAt an administrator 
for not performing a rule of court 
entered into by the intestate, JVeu;- 
ton V. Walker. WUks^ 3.tfi. 

07 But he may m^ke himself liable 
to costs, by applying to he made 
party to a rule Qf court, in which 
cost3 are reierved' Smales's Exe* 
ctxItoT^ V. Wmts. Willesijn,a. 316. 

Jb may. also make himself liable to 
the .plaintiS's demand, hy submit- 
ting his testator's disputes to arbi« 
tration, and binding himself to per^^ 
form the award. jV*. a 317. 

JSS A temporary administrator must, 
in actions brought by him, shew 
that his administration continues, 
apd the omission will be fatal on 
.demurrer ; but Ihe defendant can 
take no advantage of it after he 
has pleaded. Administration du^ 
rante minori .oMe of an executor 
determines when the executoi' at* 
tains the age of seventeen. In an 
lielion by an administrator durante 
minommtate of n.n executor, an aver- 
ment that the executor is within 
age, shall be intended to mean nn- 
der twenty one. A virtide ct^us^ 
when it contains an iufbrenee of 
law only 4 is not traversable ; when 
matter of fact depends upon it, it is. 
Beat V. Simpsmj Bailiff of the Lib-» 
erty of Pomfret. i L. Baym, 408. 
09 Where a payee of a bill of ex- 
change indorses it to •^. and B, as 
executors, they may declare as such 
in an action against the acceptor. 
Kijig and others] Executors, &c. v. 
Thorn, The Same v. M^Linnan. i 
Term Rep, 487. 
60 It money belonging to a testator 
be received by one after the testa* 
tor^s death, his executor may main-^ 


.tain an action 4ac .money bai ant 
jreceived iniiis owji .rig^t. BmUh 
w* Barrow. 2 I'exmiRep, 4ff6. 

fki Where the goods of. the testator 
never were. in the .possession of the 
executor, be .ouif t, in an action of 
trover, declare as jexacator. A T. 
Bep.2%Q. 

4^ And whether the conversion liap- 
pen before or after th^ t^^ator's 
death, if. the goods when recovered 
will be assets in the hands of. the 
executor, he ma^ sue for them in 
that character, 4 Term Bep. 280. 

43 Where executors pay a sum of mo** 
ney.oQ the testators. accoiint,.whieh 
they need not have done, and after- 
wards hring an action to recover it 
back again, they must declare in 
their own right and not. as execu- 
tors. Munt V, Stakes. 4 Term Bep^ 

04 If execntors carry on trade, they 
mnst do it as individuals, unless 
they carry it on under .the direction 
of the court of chancery. 1 Term 
Bep* 295. 

^5 A power ^f attorney given hj an 
executrix to act for her as exeeutriXf 
does not authpriae the attorney to 
accept bills to charge her in Jier 
own right, though for debts due 
from her testator. Gardner v. Boil^ 
lie. a Term Bep. 094. 

(But see Botcard y^ Baittie^ 2 A 
Blwk. 6. 8.) 

dB In the case of a tenancy firom year 
to year as longas both parties please 
if the tenant dies intestate, his ad- 
ministrator has the same interest in 
the land which his intestate had. 
Doe d. Shore v, JPor^. 3 Term 
Bep. 13. 

67 If a debtor make his creditor and 
an other person executors, and the 
creditor neither proves the will nor 
acts as executor, he may maintain 
an action against the other for his 
demand on the testator. BauAinson 
V. Shawe. 3 7W'm Rep. 5&Y. 

68 Debt does not lie against an ad- 
ministrator upon a simple contract 
of his intestate. J^orr^ v. BMmon^ 
Jffew Bep. 293, 
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$19 ariiJMiiiiaistratcH* 4haU ^not reeov- 
tcr .coats iur travel And attendance 
' until lie aetoally eomeg in to prose- 
.c«iie, or defend a.siiit c^Mamcneed by 
•5»r against lus intestate. 1 Mass, 4. 
70 An administrator not liable to an 
action on the administration^bood, 
/for not inventorying real estate, i 
MiS8. ad, 2M. 
^X An administrator to support a 
icdtaneein.liis administration aeeonnt 
^or.tne payment of taxes, must pro- 
duce the reeeipt of the collector. 
1 Mass. 101. 
(l^mre. If he must not also prove the 

asseasment of the taxes. Ibid. 
72 An administrator may, under the 
statute of Figb. 9, 1789, eome iii and 
proseente a writ of review sued out 
ihy his intestate on a jud£;ment re- 
iCovered against him fordamas^ in 
an action of trepcss qu* elau Jregit. 
d Mass. 159. 
VM fl^Bore, M^ether under the ^ner- 
^entl issue, he can give in evidence 
the insolvency of the estate of his 
intestate. 1 .^asi;. 2a4. 
H An administrator who has been 
grossly negligent in bringing his 
accounts to a close, is not entitled 
to a continuance. 1 Mass. 334. 
75 An administrator may sell real es« 
tate after publishing notifications 
three weeks successively, although 
neither of the publications is thirty 
days previous to the sale, i Mass, 
J847. 
^ An administrator is not entitled to 
a continuance of an action brought 
afC^inst him before a representation 
of the insolvency of the estate, al- 
though the commission of insolven* 
cy be pending at the time of the 
motion ibr a continuance. 1 Mass, 
502. 
T7 Au administrator cannot refer any 
demand which he has as adminis- 
trator, in the probate court. 1 
Mass. 200. 
IfS An administrator corruptly ne- 
glects to oppose illeg;al claims a- 
gainst an insolvent estate, is liable 
to an action by the party injured, 
bat the probate court will not reject 


the report of the comipisaionefs. 2 
Mass. 80* 

79 An administrator with the will an- 
nexed of one domicile in En^andj 
and dying there, comes into this 
state, files the copy of the will in 
the probate office, pursuant to the 
statute of June 29, 1785, and takes 
administration cum testamento an* 
nexo. He is not held to account 
here for eflfects received by him in 
England. 384. 

80 An administrator of an insolvent 
estate is not entitled to partition of 
iand held by intestate in common 
with others* 9 Mass. 78. 

Oi The probate court in adjusting the 
account of an executor or adminis- 
trutor, is competent, having satis- 
factory evidence before it, to require 
an allowance of assets not invento- 
ried or credited. Selectmen of Bos^ 
ton V. Boylston. 4 Mass. 318. 

8d It is doubtful whether the provi- 
sion in statute 1788, c. 82, s. 12, 
extends to executors and adminis- 
trators. If it does, it extends only 
to an examination for the purpose 
of dbcovery. Ibid. 

83 When an executor or administra- 
tor refuses to return an inventory, 
or being summoned, and in answer 
to interrogatories, denies that any 
personal estate of the deceased has 
come to his hands, the only remedy 
for those claiming ;ben0fit from the 
estate, is by action at law on the 
bond of the executor or administra- 
tor. lUd. 

84 The executor of a plaintiff in re- 
plevin,^ who dies pending the suit, 
shall be admitted to 'prosecute. 
Pitts Ex. V. Hale. 8 Mass. 821. 

85^ The widow of a deceased intestate 
is exclusively entitled to the admin- 
istration of his estate, unless there 
be among his next of kin a suitable 
person, whom the judge of probate 
may think fit to join with her in 
the. trust, or to commit administra- 
tion solely. M^Oooch v. M^Gooch. 
4 J^idss. 848. 

86 When the estate of one deceased 
is not insolvent, a creditor, who has 
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obtained a judi^ment against the es- 
tate of the deceased in the hands of 
tlie administrator, may Jevy his ex- 
ecution on real estate fraudulently 
conveyed by the deceased ; or the 
admiuistrator, being licensed to sell 
the estate of his intestate, Inay sell 
estate so conveyed, in whose hands 
soever it may be. Dritdcivater v. 
Drinkwater, Mm. 4 JUass, B3^. 

07 Lands of the deceased intestate 
are not liable for the charges of ad- 
ministration. Ibid. 

W An administrator, as such, cannot 
maintain an action to recover pos- 
session of the real estate of his in- 
testate, except such as was mort- 
gaged to him. lind, 

09 Neither can the administrator de- 
fend in any real action brought a- 
rgainst him in that capacity by any 
^UQ claiming as a purchaser from 
tiie intestate, whether the purchase 
<4ras bona fide^ or fraudulent as to 
creditors. Ibid, 

90 If aji administrator binds himself 
•to-convey part of his intestate's land, 
it is no legal defence to an action 
upon the obligation, that the estate 
Jbeing insolvent he has sold the land, 
«nder a licence of court, to the 
highest bidder, the obligee being 
;present and requesting him so to do : 
nor that since making the obliga- 
tion the whole of the land has been 
covered by a townway legally laid 
over it ; although this latter may 
Avail the defendant upon a hearing 
in f.pity. Faijijkld v. WiUiams k 
at. 4 Mass, 425. 

^l Under the statute of i788j e. 51, 
an executor, or administrator, to 
whom land is set off on execution, 
takes an estate in sucli land in trust 
for the heirs, &e. and neither the 
legal estate, nor the possession vests 
in the heirs, until the land is ap- 
portioned; and distributed in the 
^probate office, or until .the adminis- 
tration has been settled, or it is as- 
certained that the land will not be 
wanted to discharge debts', &c. and 
Ihe administration bond is security 
fg^ the faithful administration .of 


such land, it being only a substitute 
for money due to the testator, or in- 
testate ; and the exeeutor or admin*, 
istrator may maintain an action for 
the same land against a stranger 
in possession. Boylston ^diiu rJ 
Carver. 4 MiSs. 598. 

92 A judgment recovered by an 
executor is no bar to an action 
brought by the administrator (ie boms 
non cum testamento annexo for the 
same cause. Ghrout Mm. v. Cham- 
berlain. 4 Mass. 613. 

98 Wlfere one of the parties to an ac- 
tion, which by law survives, dies 
pending the action, and his execu- 
tor or administrator becomes a par- 
ty pursuant to the statute of 1783, 
c. 59, s. 1, and afterwards the other 
original jiarty dies, the action still 
pending, his exeeutor, or adminis- 
trator may become a party $ and if 
he neglect so to do after notice, 
judgment will be entered against 
the estate of liis testator or intestate. 
Hunt V. Whitney. 4 Mass. 620. 

94 The duties of an executor devolve 
on an administrator cwn testanientd 
annexo^ where the authority is not 
necessarily connected with a person- 
al trust, or confidence reposed in 
the executor. Farwell v. Jacobs^ 
4 Mass. 634. 

95 An administrator, not appointed 
in this state is not liable in any ac- 
tion brought against him here, so 
as to subject the real estate of his 
intestate to be taken in execution. 
Borden v. Borden. 6 Mass. 67. 

96 An executor or administrator, as 
such, has in no case a right to the 
possession of the lands of the de- 
ceased, nor can he recover such 
Jands in. a real .action, except it be 
sued to foreclose a mortgage. JFf^il- 
lard V. Mason. -B Mass. 240. 

97 But if an executor or administra- 
tor has levied his execution upon 
lands of a debtor of the deceased, 
and is afterwards disseized, he may 
recover such lands, declaring on his 
own seizin 'as executor or admin- 
istrator. Ibid. 

98 An administrator may sell Iwn^i 
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hpMeo by his intestate under a lease 
for 999 years, as personal property, 
without obtaining a lieenee from 
ihe eoort, as in ease of selling real 
estate for the payment of debts. 
Exparte Oay. 5 Mass. 419. 
99 Upon the application of exeeutors, 
&e. for licence to sell the real es- 
tate of the testator, &e» for the pay- 
ment of debts, the court may direct 
the sale of any specific part of the 
estate. Hays et al, t. Jacknson et aU 
« Mass. 149*. 
too Where the testator ordered his 
debts to be paid, made a specific de- 
Tise of certain lands to his sister, 
devised all the residue, of which he 
should die seized, to a residuary de- 
visee ; and he died seized of lands 
purchased after making the will, 
which of consequence did not pass 
thereby : and the executors applied 
for lieenee to sell real estate for the 
payment of debts, the court directed 
them to sell the devised lands not 
included in the specific devise, and 
next the lamls, which descended to 
the heirs. Ibid, 
101 Where a decree of the court of 
probate had passed directing ad- 
ministrators to pay a balance to the 
administrator de bonis ^on of an es- 
tate of whi^i their intestate had 
been first administrator ; and after- 
wards judgment was recovered, for 
the bene^t of the administrator dg 
kmis iion, against them, upon the 
admiaistration bond ; but the said 
judgment was not satisfied ; it was 
held that the administrator de bonis 
lion might still maintain an action 
af debt upon the decree against the 
administrators, declaring against 
ihem in thiit capacity. Storer M. 
V. ^/orer et aL Jd. 6 Mass, 390. 
10^ Trover lieji for an administrator 
against a stranger, for the eon ver- 
sion of a title deed of the plajntiff's 
intestate, committed in the life time 
»f the intestate. Towle Mm. v. 
Lovet. 6 Mass, 394. 
^3 By the provincial laws in force, 
prior to the statute of 1783, c. 33, 
>vbieh authorized the courts of law 


to licence executors and administra- 
tors to sell real estates of persons 
deceased for the payment of debts, 
&c. no certificate from the probate 
court of the necessity of such sale 
was reauired : But the same might 
be maae to appear in any other 
way. Therefore ^here an insuffi- 
cient certificate had been made iv 
such a case 27 years before, and in 
consequence thereof a sale had been 
licenced by the court of common 
pleas, the administrator in the sub- 
sequent proceedings having con- 
formed to the requirements of the 
law, the heir at law of the deceas- 
ed, in an action against the por- 
chasor for the recovery of the land 
sold under such licence, was not 
permitted to give evidence, that the 
personal estate of the deceased waa' 
sufficient for the payment of all his 
just debts. Leverett v. Harris, T 
Mass. ^92. 

104 An action against a sheriff for 
the default of his deputy in not re- 
turning an execntion survives to the 
administrator of the judgment cre- 
ditor. Paine v. Ulnier. 7Mass,3i7, 

±05 Heirs at law, creditors, and oth- 
ers interested in an estate sold by 
executors, &c. under a licence from 
a court, are not concluded by such 
sale, unless every essential requisite 
and direction of law respecting the 
same has been compliea with ; ex- 

^ cept after long acquiescence. But 
strangers, having no privity of es- 
tate, or interest affected by sucl^^ 
sale, cannot qnestion the proceed- 
ings of an executor, &c. otherNvise 
duly authorized, and whose deed, 
made, or recited to be made, upon 
a sale pursuant to such authority, 
is produced. Knox et aL v. Jenks* 

7 Mass. 488. 

106 An administrator may not charge 
in his administration accounts, the 
expenees of the support and educa- 
tion of the infant child and heir of 
his intestate. Brewster v. Brewster* 

8 Mass, 13 1. 

107 In an action against the adminis- 
trator of an insolvent estate> whe 
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had b^n guilty of laehes in the 
probate eourt, by a creditor, whose 
claim had been allowed by the com- 
missionerB) jndf^ment w9l» rendered 
Ibr the amount of the dividend a- 
warded the plaintiff by the judge of 
probate. Feirce v. ff^hitemore^ 8 
Mass. 282. 

108 Where administration is granted 
here, upon a will proved in a for- 
eign county> pursuant to the statute 
of 1784<, c. ±2y the administrator, 
nay be holden to pay the tester's 
debts to creditors here, but not to 
pay legacies ; for which the lega- 
tees must resort to the counrty, where 
the will was originally proved, and 
where the testator had his domicil. 
JlickardsMm. v« Butch S^ td. S 
Mass. 506; 

iOO An aetion against the assignee of 
a bankrupt does not survive, against 
the administrator of such assignee. 
Hall V. Cashing Mm. 8 Miss. 521. 

110 Where R. granted and demised 
land to P. and his heirs, executors 
and administrators, reserving an an- 
nual rent which P. for himself, his 
heirs, executors and administrators, 
covenanted to pay on the first day 
of Mty^ in each year ; it was held, 
that the executors of R. could not 
recover rent which accrued subse- 
quent to the death of their testator ; 
aliter^ for rent due prior to the tes- 
tator's death. Executors of Van 
Rensselaer v. Executors of Plainer, * 
2 Johns Cos. ±7. 

111 It see^ns^ that an aetion of cove- 
nant will lie against the executors 
of the lessee on' such a covenant, 
though the land had passed, by act 
of law, into other hands. ExecU' 
tors of Fan Rensselaer v. Executors 
efPtatner. 2 Johns. Cas. 17. 

112 Where an estate in fee is grjant- 
ed, reserving an annual rent, the 
devisees of the grantor cannot main- 
tain covenant as;ainst the executors 
of the grantee. The Devisees of Van 
Renssekter v. Tfte executors of Plat' 
tier. 2 Johns, (hs. 21. 

113 Where executors sued in this 
court, and recovered less than 50 


doliani, it H^ held that'the)r^w(eM 
not entitled to recover costs^ nor li<* 
able to pity costs, to the defetidant. 
Executors of Muhany: v. FuUer, ^ 
Johns* Cos. 20%* 

114 Executors and administrators itaay 
maintain trespass for ii:(jurie« do&e 
to the personal property, of th e tes- 
tator in his life time. Executors 
of Bradt V. Cro^ 2 Johns. Rep. 2S17. 

115 A. recovered judgment against^l^. 
fsdminidratrix of C, and afterwards 
appointed B. executrix, with two 
other executots^ of his 'last will and 
testament, and died : It was held, 
that by the appointment of the ad-* 
rainistratrix of C, as executor of A. 
the judgment was extinguished. 
Thomtisy. Thomas. 2 Johns* Rjtp* 
471. 

116 Where an executor or adminis- 
trator brin^ a wrongs action by mls" 
take, he will be allowed to discon- 
tinue, without payment of costs. 
Phasmx Mm. v. HUl. 3 Johns, 
Rep. 240. 

117 Executors and administrators 
must pay costs on a judgment of 
non-pros. Rudd and Bver^^ exeeu* 
tors of Cahle v. Long. 4 Johns. 
Rep. 190. 

118 Ji. by his last will and testameDt, 
after directing his executors to sell 
his personal estiite, authorized and 
empowered his executors therein af" 
ter named, to sell and dispose of his 
real estate ; and directed them, after 
they have disposed of his estate, and 
converted the same into money, to 
place the same at interest, on good se- 
curity, and to pay the interest annu- 
ally to his wire ; and '' at and af- 
ter his wife's death, he gave and be- 
queathed to his son, and only child, 
the principal snms of money and se- 
curity, in the hands of his executors^ 
and then made his wife and two 
others, as executors. One of the 
executors renounced 9 and, after the 
death of the widow, the surviving 
executor sold the real estate. It 
was held, that the object being to 
make a provision for the wife, it 
ceased at her death? and the lands 
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.df^seended to the heir at lnw. Jack- 
son ex dem, Ellsworth v. Jansen, 6 
Johns. Bep 73. 

ii9 In an action again§t an eiecutor, 
the piaintiif may state, .that the tes- 
tator being indebted, &e. the exe- 
eotor^ after . the dearth of the testa- 
tor, in consideration, &e. promised 
to pay, in order to save . the statute 
of limitations^; and. the plaintiff 
inay set up every defenocf which he 
eould, if the assumpsit was laid 
from the testatdr ; and the judgment 
will be. de bonis testatoris, si »on, 
&c. WhUdker y, JVhUaker Exe^ 
ciitor. 6 Johm. Rep. \ 1-2. 

120 In an action ag&inst an executor 
or tdministratpr^ though a regular 
judgment by default has been enter- 
ed, and more than a term has elaps- 
ed since the defendant knew of the 
default ; yet the oourt will set aside 
the default, on payment of costs,- 
and let in the defendant to plead, 
90 as to prevent his being made lia-^ 
t)ie de oonis propriis^ through the 
ignorance or neglect o f his attorney. 
Philips V. Hawley Mi 6 Johns4 
Bep, i29: 

i2i yfhtrt a persoi^ makes a fraudu- 
lent convey airee of goods to another, 
for the purpose of defeating his 
creditors, and dies intestate, the 
conyeyancef^ though void, as against 
creditors, is gocrd against the intes- 
tate ; and an action may be main- 
tained again9t the administrators 
for the 8:oods. Osborne v. Moss* 
7 Johns. Rep, IBI. 

122 A. having made his will, died in 
^eW'Yorky leaving B. and C. his 
surviving children and residuary 
legatees. B. took out administra- 
tion with the will annexed, and di- 
ed, leaving goods, &.c. of *A. unad- 
ministered, and particularly a lar^i^e 
debt due froni D, to the estate of \9. 
in England. It was covenanted 
and agreed between E. administra- 
tor of B,^ and C. who resided in 
England that E. should release to 
il all right to. the goods of Ji, in 
Englaud^ and empower C to take 
out administration in England on 
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the goods, &c. of A. and to indemni- 
fy C from all legacies, actions, &c. 
in consequence of taking out such 
adnrinistratiun in England; and C. 
covenanted to account to A. for all 
yioneys she should receive of i>., 
and E. covenanted that in case E. 
should not obtain administration in 
En^landy or in case, after obtaining 
such administration, IJ. should re- 
fuse to account to E. for all moneys 
due from him to the estate of t^. and 
pay the same within one month af- 
ter notice^ and request to him from 
C. ; that E. as administrator of B. 
ivould pay and satify to C. all her 
full share of the real and personal 
estate of A. her father, &c. C. ob- 
tained administration in England 
of the goods, &c. of t^. and demand- 
ed payment of the debt due from D. 
who, being before and at that time, 
insolveni, and unable to pay, offer- 
ed to pay C. the amount of the 
principal of the debt due to. the es- 
tate of A, exclusive of the interest 
wbjlch had accrued, if C. would ae- 
Quit and discharge him from all 
further demands, bqt otherwise he 
would not paly ; dnd C, as most ad- 
vantageous to the estate of A.^ ae-* 
eepted the offers, and received the 
principal of the debt rrom D. with- 
out the interest^ and thereupon re- 
leased and discharged him^ In an 
action of covenant, brought by C. 
against E. on the agreement, to r&* 
cover her share of the estate of «i9., 
it was held, that thci release by B. 
of the debt due from D* to the es- 
iate ot A. was a good defence ; that 
C. by the agreement was to take 
out«ad ministration in Enf^land^ sole- 
ly for the purpoite of collecting the 
>debts due from H^., and ha,d no dis- 
cretion to eomipound for the same^ 
or release any part of it, and by so 
compounding and releasing 7^., C. 
had taken the debt upon herself, and 
had failed to perform the condition 
precedent to her right of action .'^- 
gainst J&., the administrator of B.<^ 
ijnder the aaireement. De Diemarnwl 
Wifev. Van ffagsnen. 7Johns,BA0ir, 
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1^3 Where a judgment by default for vastavit, for the differenee betweeit 

\vaQt of a plea was re^larl j ob- the §um received on the surrender, 

tained against an administratrix, and the real value of the estate, 

she was allowed to come in and l^he People v. Fleas aud Clarke. 2 

plead ; but the judgment was di- Johns. Cos, 37^. 

rected to stand as seeurity for the 12S Although an exeeutor by paying 

{tssets remaining, after payment of money over to his co-executor, wha 

prior judgments confessed, and for becomes insolvent, would be char^- 

assets quando aedderint Mtchie v. able if there were creditors, and a 

Smith. 2 Johns. Cos, 286. defieieney of assets to satisfy them, 

324t Ji, died intestate, leaving a widow yet he is not answerable to legatees.^ 

and seven children, who were all 1 Dallas, 312. 

minors, except one. A suit having 135 A creditor taking a bond from 
been commenced in 1784, against (he executor or administrator of his^ 
the widow, as tenant in pos^e^sion, deceased debtor, discharges the old 
under a lease for lives, the ad minis- debt, l Dallas^ 34<7, n, 
trator, in 1784, after advising with 127 Assumpsit lies against an admin- 
counsel, and the. consent of the wid- istrator far a distributive share of 
ow and one of the heirs, who was the intestate's estate, without proof 
then of age, surrendered the lease, of a special promise. 4 Dallas, 14^. 
supposing it to be forfeited, fur the^ 128 On a sale of land by an adminis- 
consideration of 7dO dollars, though trator, under ai» order of the or- 
in fact, if was worth a much larger phan's court, the purchaser takes 
sum. No release or conveyance it discharged from ihe lien of judg- 
baving been executed by the admin' ' ment-s, as well as other debts of the 
istrator, the heirs afterwards brought intestate. 4f Dalhs. 4*50. 
an action of ejectment in the name 129 An action of ivdebitatus assumpsit^ 
of the administrator, to recover the will lie against executors, to reeov- 
, possession of the leasehold estate ; er the mesne profits of an estate, of 
and the administrator in 1799, though which the testator had wrongfully 
he then believed the property be- possessed himself^ 2 Dallas] 176, 
longed to the heirs, and was not 7, 8, 9. 

forfeited, executed a release of the 130 A sale of lands by exeentors^ nn- 

estate, and also of the action of e- der a power to sell for the payment 

jectment, for the consideration of of debts, is good against creditors ; 

the 750 dollars before received; In but not if the power is to sell for 

an action brought on the adminis- the payment of legacies. 2 Dallas^ 

tration bond, alleging a devastavit, 291. 

it was held that the administrator igl Lands devised fo* be sold, and th« 

was justifiable in surrendering the money divided, without saying by 

tease in 1784', in the manner he did, whonr the sale should be made: 

under the circumstances ; but that Adjudged, that a sale by the snrvi- 

in.1799, when he was satified that vor of two executors was go6d. 2 

lie had acted before under a mistake, Dallas^ 223. 

as to the lease .being forfeited, he 132 In Vir«inia, if the defendant die 

ought not to have executed the re- after interlocutory jodsrment and a 

leaseoi the estate, and of the action writ of inquiry awarded, his ad- 

bronght for the benefit of the heirs ; ministrator, upon scire facias can 

hut have left the lessor to resort only plead what his intestate could 

to a court of chancery to enforce Lave pleaded. M'Knif^htSY. Craig*^ 

the contract; and, on this ground, Adm\s. 6 Cranch^ iSd. 

' be was held chargeable with a c^e- 
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H. Jissds ; aditmsion of, and the effict 
of the pleuy pleiie administravit, to 
render tfie ea:ecutors personally liable. 

m 

1 Lands devised to ike heir for pay*- 
iiient of debts are assets by descent. 
^tlam V. Heber. 2 Str. 1270. 

2 Payment of iutere>4t evidence of as- 
sets against an executor, but not eon^ 
elusive evideoee. .Campbells .Case* 
Lofft, 68, 69. 

Z Whether plenJ^ adininistravit be a 
good plea in covenant against exe- 
cutorft, where the breach is for noni- 
payment af rent incurred in their 
own time, hyddall and another v.. 
Dunlapp and vthers. 1 Wits. 4. 

^ Scire facias on a judgment against 
the testator, plene adminidravUj 
without shewing how, is ill on spe- 
cial demu rrer. JSTewton V. JBichards. 
1 Salk* ^96.^ 1 L. Ratfm. 3. 

3 In debt for rent, executor may 
plead no assets, and that the pre- 
mises are of less value ihan the 
rent. JiUlin^ur^ v.. Speemum. i 
Salk, 297. 

* To plene administravit plaintiff 
must prove his deht, notwithstand- 
ing there be .asset&i Shelly^ s Case* 
1 Salic. 'J96. 

7 Estates per attire vfte, are only assets 
for the payment of debts, not of le- 
gacies, unless given thereout ex- 
pressly, nor distributable. Qldham 
v. Pickering* 2 Salk. 464. 1 JL 
Raym, 96. 

'8 Pleading of six judgments i» a-con- 
fessiou of assets above live ; and if 
the replication takes issue upoyi' 
the riens idtra^ a certain sum, it is 
ill. ^shton V. Shpnnan. 1 Saik* 

. 298. i L. Rayin. 263. 

.9 Judgment against executor by con- 
fession or default, is an admission 
of assets, and he is estopped to say 
on the contrary on a devastavit re- 
turned, and so is a jury. Rock v. 
Leighton. i Salk, BiO, i L. Ray- 
wmdy 589^ 

10 Plea by an administrator, that his 
intestate was indebted to»/?. for snoods 
sold and delivered, who impleaded 
luia in a plea of debt, and obtained 


jadgment, and that he hath not ai« 
sets ultra^h well enough; for he 
need not have set forth the consid^ 
eration af the judgment ; and if it 
.were an erroneous judgment, stiH 
it would be a bar, for all that the 
court has to look to, is, that it i» 
not fraudulent. fVilUams v. Fowl"* 
er. 1 Str. 4^7. 
At Declaration, that G. 8. by will, 
bedueathed a legacy to the plaintiff^ 
and made the drfendant executrix ; 
that she proved the will, and had 
assets sufiicient to pay all debts and 
legacies, and by reason thereof be- 
came liable to pay the legacy, and 
being so [iable. promised, &c« is a 
declaration against the defendant 
in her own right and therefore tho 
plaintiff cannot take judgment de 
ioteis testatoris. Jiawkes of Ux. v. 
Saunders. 1 Cowp. 289. 
But if assets be proved (or admitted) 
and an assent of the executor to the 
legacy, judgment may be given oft 
>«uch adeclaration,£fe bonis propriisj 
^because, haying assets is a sufficient 
roousideration. Ibid, ^ 
12 Executor in pleadine judgment* 
with penealties, shoula shew how 
musch is really due. Pleading of 
Judgments .is a confession of assets 
to satisfy them, and the rtcns utim, 
a certain sum is not material. Far^ 
ker V. Atfield. i Salk. 311. 1 i. 
Raynu 678. 
it's A marriage -covenant with a trns« 
tee for securing a provision for the 
wife* may be given in evidence by 
her in a plea of plene administrai^ 
- to an action brought against her as 
executrix of her husband. And she 
may retain out of the personal as- 
sets so much as is equal to the da- 
mages she has sustained by the 
'breach of sueh a covenant. Loane 
v. Casey. 2 jBlaek. 965. 
14> By Stat. 15 G. 2,c. 16, for rebuild- 
ing Blandford, then lately burned 
down, commissioners were appoint? 
ed (who were made a court of re- 
cord) to settle all differences and 
demands, &c. between all persons, 
their hcirs« executors, jadminisfoa* 
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tors, sueoes^rfe, and ajisigns, tou^hr ni^hether the ordinary mode of entevr 

ing tlie .building, &c. and ai^thority ing up a judgment of assets quandq 

■ i¥as givjeo to them to direct any al- acciderint be eorreet P for thai 
teratioQs in the foundation^ of new leaves an interval between the sur 
buiidi^g, i^. by taking qr giving ing out of the writ and the judg«> 
ground from one to anotiier, and or- ment, in which if the executor re- 
dering sati»jlaction to be made by ceived any assets, they could not 
one to the other, &e. Under this he taken at ail. Mara v. ^uin. 6 
aotf the court ordered the sum of Term Rep. i. 
looi. to be paid bv d. the executor 2Q Qu. Whether the plaintiff may 
of the late yicar or B, (whose house not reply to such a plek that the ex- 
was nuriied down in his lifetime) to f&cutor had assets since the suing 
C the succedine vicar; held, first, out pf the writ ? 6 Term Rep. 1. 
that the order (the judgment) was 4ii If an executor plead (to an action 
conchisive on *A, personally, though pn bond) payment and omit to plead 
it did not appear on the record, plene adminidrflvit^ tLiiH a verdict 
that ft^. ha4 received assets to that be given against him on such plea, 
amouut; secondly, tha); C. might it operates as ^n admission of asseift 
maintain debt asainst d. for that in an action founded on that judg- 
sum ; and, thirdly, that d. could ment, suggesting a devastavit. J?r- 
not plead to such action^^ a bond ving v. Peters.- 3 Term Rep. 685. 
debt of the testator still unpaid, and 22 But if he plead plene administravitf 
no assets z<Zfi^. SdUers y. Lawr he is only liable to the amount of 
rence. WiUeSjMB. the assets in his hands. Harrison 

±9 A premise by an administrator to y. Beccles. Cor. L.Mansfieldy 1769. 

pay the debts of the intestate, if k Term Rep. %SSj n. 

there be no 9i9se% is rmdum pactum. 23 Where the plaintiflfhad recovered 

p Term Rep. 6. judgment against a testator in hni 

19 In an action against an adminis- lifetijtne, and afterwards had judg- 

trator, on promises of the intestate, ment of execution against the exe- 

N an insimm computassent with the enters in scire facias^ upon vhieh 

administrator as sua/t, of money due judgment be sued the executors in 

from the intestate, does not make debt in the detinet^ suggesting a de- 

him personally liable. Secar v. vastavit f held that the executors 

Mkinsouy administrutrix of Mkiti' hcjlig fixed conclusively with assets 

son. ± H.^ Black* ±02. by such latter judgment, the issue^ 

17 An executor cannot he charged as upon non detinetj lay npon them to 
such either for money had and re^ prove the due administration of such 
ceiwd by him, money lent to him, or assets ; otherwise the plaintiff was 
ou an account stated of money due entitled to recover. Bope v. Bague 
from him as such ; those charges ma- ^al. 3 Ea^^ 2. 

king him personally liable. Rose 24 A declaration against an executor 

4* H^. v. Bowler Sf al. 1 H. Black. suggesting a devastavit, brought -in 

tos. the detinet only, is at any rate en- 

18 Faying interest on a bond due red by verdict. But semble that in- 
from testator is not conclusive evi- d^cndent of the verdict the plain- 
dence of assets. Cleverl^y v. Brett. tiff on such a declaration may take 
5 Term Rep, 8, n. judgment de bonis testatoris. Ibid* 

19 .The question whether assets or not 25 Where the defendant bound him- 
• in the executor*s hands is settled self, as administrator, to abide by an 

hv the judgment given on a plea of award to be made touching matters 

plenjeadministravit; 9Ln^2i9>oTiihfi{h- in dispute between his intestate and 

sue qo evidence can be given of as- another ; and the arbitrators awar- 

ieU after the writ sued out. (^t. ded that he, as a(f?mni5fra^CT; should 
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^11^^ (Soe. he,eaDnot plead plene ad- 31 On a plea of plene administravii, 

mmistravU to debt on tue bond. the onus vrohandi lies on the defen- 

' Barry v. Rusk, i Term Rep, 691. dant. Piatt v. Mministraiors of 

2d A sttbmission to an award by an Smith, i Johns. Cas. SfTH. 

anmioistrator ig not an admission of A former judgment by default against 

assets. Pearson y. Henry. 5 Term exeeutors, and a Jleri facias retyr- 

Bep> 6. ned nuUa bona are conclusive eyi- 

^ If an arbitrator junder a refereQ.ee denee of a devastavit. Ibid. 

between ^.j and B. administrator, Tbe executor must defend himself in 

awjird that B. shall pay a certain the first suit, or he will be preclu- 

sum as the amount of .^.'s demand, ded from alleging that he had no 

B. cannot afterwards object that he assets. Ibid. 

had no assets, but may be alt^hed 22 On a plea of want of assets, in an 

for non-payment. Worthington v^ jeietion against an executor by a re- 

Barlowj ddministratria:. 7 Term . siduary legatee, auditors shall be 

Rep. 453; appointed extempore ; and it is not 

^8 Though by the statute of frauds jsufficient )o object, Jthat the execu- 
an executor is not liable personally^ tor's ajifcpiints have been before set- 
without a written promise, yet sujch tied by j^ reference. 1 DaUaSy 164. 
written promise does not render biiii ^3 Upon ti«e issue of plene adminiS" 
liable, at all events, unless there be rtf, the jury must find specially the 
an adequate consideration. Rann amount of assets in the hands of the 
Y. Hti^hes. Q Term Rep. 350, i?. executor, otherwise the court c^n- 

29 An executor administering, hav- not render judgment jipon the ver- 
ing once received money, assets of diet. Fairfax v. Fairfax. 6 Cranchy 
his testator, cannot discharge him- 19. 

self under the plea of p/en^a^tninis- $4 In Virginia if a defendant die af? 

iravit to an action by a bond ere- ter office judgment, his administra- 
ditor of his testator, by shewing ' tor, upon scire facias^ cannot plead 

that he paid the money over to his plene administravit. JSVKn^ht v. 

eo-executor, even tov the purpose of Craig^s administrator, 6 Cranchr 

satisfying the bond creditor, who 194. 

had appUed for payment to such eo- , ^ 

executor, if the co-executor after- IJI. De son tort. 
wards misapplied the money by rer 

laining it to satisfy bis own simple 1 H.U^ tort e^ecuior by (akin^ tht 

contract debt. Crosse et ux. adm^rs. intestate's goods before administra- 

tf Reader v. Smith ^ Munt, Ex^r$, tion, not after. Jinonymom. 1 

of ehierson. T East, 2^. SaUc. 313. ' 

30 It is not enough for the executor 2 What acts make a person liable 
of an jcxecutor, sued for breach of as executor de son tort \s a question 
covenant made by the original .tes- of law; the jury are to say whether 
iator to plead pkm administravit of the acts be sufficiently proved, 
all the goods and chattels of the o- Pad^et v. Priest. 2 Term uep. 97. 
riginal testator at the time of his 3 The slightest circumstance ofin- 
death come to hands of the defend- termeddling with the itotestate't 
ant, &c. without also pleading p(e- . goods will constitute a man an ex^ 
ne adndni^ravit by the first execu- ecutor de son tort. 2 Term Rep. 97 
ecutor ; or at least that he, the se- and 597. 

cond executor, had no assets of the 4 Therefore if .J., the servant of A, 

first ; so as to shew that he had no sell the goods of C, an intestate, 

fund out of which any devastavit by as well after his death as before, 

the first executor could be made though by the orders of C, and pay 

good. WeU9 V. FydelL 10 JEasty the money arising therefrom into 

815. the hands of B.y B. may be sued ai 
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an executor de son tort. 2 Term Bep, 
697. 

J3 If a person, having; intermeddled 
in the intestate'^ aftkirs^ has money 
belonging to him in his hands at 
the time when an action is brouglit 
agaiust him as executor for a debt 
due from the intestate^ he i$ liable 
as an executor de 9on tort. 2 Term 
hep, 597. 

M A creditor of an intestate, who re- 
ceived goods of the intestate after 
his death from his widow, in pay* 
ment of the debt, cannot protect his 
possession against an action of tro- 
ver by the lawful administrator, 
upon the ground of such delivery 
having been made by one who had, 
by such intermeddling, made her- 
self executrix de son tort ; no fact 
appearing to give colour to her hav- 
ing acted in that respect in the 
character of executrix, except the 
single act of wrong complained of, 
iri which the defendant participated. 
Mouritford v. Gibson* 4 Hasty 441. 

7 Qu. How far any payment by an 
executor de son tort to a creditor can 
be set up as a bar to an action of 
trover by the lawful executor, &c. ; 
though if it be such as the latter 
would be bound to make, it shall 
be recouped in damages. Ilrid. 

M If a creditor take an absolute biH 
of sale of the goods of his debtor, but 

^ agree to leave them in his posses- 
sion for a limited time, and in the 
mean time the debtor die, whereup- 

^ on the creditor takes and sells the 
goods, he will be liable to be sued 
as executor de son tort for the debts 
4)f the deceased; for t be debtor's 
continuing in possession is inconsis- 
tent with the deed, and fraudulent 
against creditors. Edwards v, liar" 
ben, 2 Term Rep, 587. 

^ An executor de son tort cannot dis- 
charge himself from an action 
brought by a creditor, by delivering 

' over the effects to the rightful exec- 
utor after the action is brought. Cur" 
tis V. Vernon, 3 Term Rep. 587. 
jAffrmed in Cam, Scac. Curtis v. 
Vernon. 2 IL Black. 18. 


10 Nor can he retain for his own ddit 
of an higher nature by consent of 
the rightful execator, given after 
the bringing of the action by the 
creditor. 3 Term Rep. 587. 

11 Nor can he plead that such deliv- 
ery over and retainer were after ac- 
tion brought, bnt before plea plea- 
ded ; though, in fact, no adminis- 
tration was granted . until after the 
action was brought, 2 H. Blacks 
18. 

12 A creditor of an intestate, having 
recovered judgment against his es- 
tate in the hands of an executor de 

^ son ^f>rf, cannot extend his execution, 
issued upon such judgment, on the 
land of which the intestate died 
seized. Mltchel v. Lunt. 4 Mass. 
654. 

13 To a declaration against Ji, as ex- 
ecutor of B.y the defendant pleaded 
in abatement, that«^. died intestate, 
and letters of administration were 
aftervvardis granted to the defendant, 
&c. The plaintiff replied^ that pre- 
vious to granting the letters of ad- 
ministration, the defendant made 
himself executor de son tort^ &c. &c« 
On /tlemurrer, the replication was 
held to be bad, and the declaration 
was quashed. Rattoan and another 
V. Overacker, executor cf Craig. 8 
Johns. Rep. 126. 

Taking out letters of administratios 
made legal all acts which were be^ 
fore tortious. Ibid. 

If a person who is sued as executor <fe 
son tort^ takes out administration 
pending the suit, though it will not 
defeat the suit, which %vas well com- 
menced, yet it will legalize all in*- 
termediate acts, ah initio^ and justi- 
fy a retainer. Ibid. 

IV. Preference in payment of debts. 

1 Executor may pay debts of a high^* 
er nature after a decree quod com" 
putet^ not after final. Mason y» 
fVilliams. In Cfiancerif. 2 Scdk. 
507. 

2 Mortgages and judgments, to be 
|>aid by sale oJP lands and bonds and 
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debts on simple eontract out of the 
perBOQal estate. Jirumymous, sSaUc. 

d If a bond be given by the hnsband 
(on marriage) to trustees condition- 
ed to leave the intended wife a sum 
of money, and the wife be made the 
executrix of the obligor, she may re- 
tain the amount of the bond, and 
plead sneh retainer to an action 
brought against her, by another 
bond creditor of t he h usband. Mir» 
riots V. Thompson* Willes^ 186. 

Jfltter, if the bond be eondition to pay 
the trustees the money in trust for 
the wife : But in such case the wife 
may pay the trustees out of the as- 
sets, or pay out of her own money, 
and retain assets pro tantoj or con- 
fess judgment to the trustees to co- 
ver the assets. Ibid* i88. 

4 A debt on a judgment against a 
testator or intestate, not docketted 
according to the directions of stat. 
* and 5 W. & M. c. 20, is put by 
that act oh a level with simple con- 
tract deLts. Hickey v. Hayter, ad- 
ndnistratrix, 6 Term Rep. 384». 

6 Therefore such j ndgment not dock- 
etted, cannot be pleaded by an exc-- 
Ctttor or administrator to an action 
on a simple contract. Steele v. 
Borke, administratrix, 1 Bos. S[ 
FuU. 307. 

5 And on a plea of plene adminiatra' 
vit to debt on such a judgment, the 
defendant may givii in evidence 
payment of specialty debts which 
exhausted all the assets. 6 Term 
Bep, BB4:, 

^ Debt ou bond against an adminis- 
trator, to which lie pleaded a bond 
debt due to himself and retainer ; 
held that it was not necessary to a- 
ver in the plea that such bond was 
given to himself for a just and true 
debt, nor to set out the letters of ad- 
ministration ; for the plaintiff by 
his declaration admits him to be a 
lawful administrator. Picard v. 
Brown. 6 7'erm Bep. 550. 

8 A plea of judgment recovered on a 
simple contract, pleaded by an ad- 
ministrator to debt ou a bond, must 


aver that such recovery was had be- 
fore notice of the bond debt. «S(ait;« 
yer v. Jiereer. 1 Term Bep. 690. 

9 To assumpsit against an execu- 
trix she pleaded that the testator 
became bound to ^i. in 2800l. evndi-^ 
tioned (among other things) to in«- 
demnify him against another bpud 
for 8obl. which w9. had executed 
jointly with the testator to If., but 
for the proper debt of the testator ; 
that the 800l. became due in the 
testator's life, and was still unpaid; 
that upon the testator's death the 
indemnity bond became forfeited, 
and the money therein contained 
was still unpaid ; and that the de- 
fendant had administered all (ex- 
cept so much as would satisfy the 
indemnity bond) ; t)iis was held a 
good plea. Cox v. Joseph. 5 Term 
Bep. 307. 

10 In the above case the plaintiff 
might have taken issue on the alle- 
gation in the plea that the original 
bond for 8001. becaude due and pay^ 
able in the lifetime of the testator. 
5 Term Bep. 309. 

11 The order prescribed to executors, 
&c. for the payment of debts, respects 
voluntary and not compulsory, pay- 
ments. 2 Dallas^ 263. 

12 Executors have an unquestionable 
right, generally speaking, to give 
the preference to any creditor of 
the same degree: under what cir- 
cumstances the court will not direct 
them to plead without the usual im- 
parlance. 2 Dallas^ 260, 1, 2, 3. 

V. Probate or Letters of Mministra* 
tiofif when necessary^ and tlieir effecL 

1 Will before probate sufficient ti- 
tle to the goods ; probate only ne- 
cescary to enable the party to sue 
for debts. *Bnon. Lofft, 81. 

2 It the probate be lost, tlie eteeutor 
may declare on an exemplification 
of it. Shepherd v. Shorthose. 1 Str. 

412. 
8 A will relating to personal estate, 
cannot be said to be forged after 
probate granted^ Uie IRng y. Vin' 
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cent and another. Old Bailey. 1 
iSer.481. . 

4 The bishop, or archbishop, has no 
private power respecting granting 
administration bond. It must be 
gfanted ex debito justicice^ or-refu- 
sefd according to circumstances. 
Archbishop of Canterbury v. House. 
Lofft, 622. 

The legal act of the official, is the act 
of the bishop to this purpose, though 
without his knowledge, or even a- 
gainst his private inclination. lb. 

B A simple contract debt owing to a 
man who dies intestate is bonum no-^ 
tabile, in the place in which the 
debtor was resident at the time of 
the death of the intestate, and of 
the commission of administration. 
Hillard v. Cox. 1 L, Eaym. 6%2. 
1 8alk. sr. 

• Probate is necessary before a will 
of personal property of a fenie c6- 
Vertj aut^o^sed by a power, can be 
given in evidence. Stone v. For^ 
syth. 2 DoUg. 707. 

7 An-'^executor's right is derived 
from the will ; the probate is only 
evidence of it : therefore he has a 
constructive possessiorn from the 
testator's death. Smith Sf" al. As- 
signees of Clarke, v. Milles. 1 
Term jRep. 480. 

8 A probate, as long as it remains 
unrepealed, cannot be impeached 
in the temporal courts. Allefi v. 
Dundas. 3 Term Rep. ±25. 

9 Payment of a debt to an executor, 
who has obtained a probate of a 
forged will, is a disehai^e to the 
debtor of the iDtestate,notwithstand- 
ing the probate be afterwards de- 
clared null, and administration be 
granted to the intestate's next of 
kin. 3 Term Rep. ±25. 

10 The only way of proving a right 
to personal property under a will 
is by the probate. R. >^ Tfce Jn- 
liabitants of J^Tetherseal. 4 Term Re- 
ports^ 25s: 

11 The administratrix of an executor 
cannot sue for the double value of 

. lands held over, after notice to quit 
under a demise from the testator 


contrary to 4 G. 2, c. 8, witftou^ 
taking out administration de bonis 
non: even tliough the tenant har 
attorned to her. Tingrey v. Broioik. 
^ 1 Bos. Sc Pull, 310. 

12 The authority of an administrator 
appointed according to the provi" 
sions of 38 G. 3, e. 87, during the 
absence of an executor from this 
country, doels not become actually 
void upon the death of such execu- 
tor, but only voidable. Taynton v. 
Hannay. 3 Bos. S^ Pull. 26. 

id The original book of acts, dire<^- 
ing letters of administration to be 
granted, with the surrogate's fiat 
for the same, is evidence of the ti-^ 
tie of the party to whom the ad- 
ministration is directed to be grant- 
ed of the intestate's effects, without 
producing the letters of administra- 
tion themselves ; notwithstandii% 
subsequent letters of administration 
granted to another ; the first not be- 
ifig recalled. Elden v. KeddelL 8 
Edst^ 187. 

14 A payment of a debt td an adriiin- 
istratrixc^e/acto is sufficient; though 
the^ letters of administration wefe 
afterwards recalled. Ibid. 

±5 The grant of an original adminis- 
tration more than twenty years af^ 
ter the death of the intestate is ipso 
facto void. 2 Mass. 120. 

16 Lettei^ of administration granted 
by the Archbishop of Fork in En- 
gland^ are not a sufficient autboritv 
to maintain an action here. 1 Dal- 
las^ 456. 

17 An action maybe maintained^ here 
by an administrator, upon letters df 
administration issued in a sistei^ 

; state. 4 Dallas, 2^2. 

18 An administrator, having had let- 
ters of administration in ^larptbnd^ 
before the separation of the district 
of Columbia from the original states, 
cannot, after that separation* 
maintain an action in (hat part of 
the district ceded by Maryland, by 
virtue of those letters of administra- 
tion nnust take out new letters %vi th- 
in the district. Fenuick v. Sears. 
1 Cranch, 259. 
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a It if not aeeessary in a bill in e- 
qaify by executors, tbat ibej should 
set forth their letters testamentary. 
Tdfair v. Stead, 2 Cranch^ 408. 

SO Upon th6 death of the plaintiff^ 
and appearance of his executor, the 
defendant is not entitled to a con- 
tinuance ; but he may insist on th^ 
production of the letters testamen- 
tary before the executor shall bd 
permitted to prosecute. fViUon v. 
Codman. 3 Cranch^ 193. 

Si An executor cannot maintain a 
suit in the district of Columbia^ np- 
on letters testamentary granted in 
^ foreign country. Dixon v. Ram* 
sey. 3 Ctanchy 319. 


EXECUTORY CONTRACT. 

If money is paid on an illegal contract 
while the contract remains executo- 
ry, the money may be recovered 
back in an action*^ for money had 
and received. 2 JDoug* 47l« j 


EXPATRIATION. 

1 Ah American citizen, residing in 
a foreign Country* may acquire the; 
commercial privileges attached to 
his domieil, and by making himself 
the subject of a foroigu power, he 
places himself out of the protection 
of the United States while within 
the territory of the sovereign to 
whom he has sworn alleoriance. 
Murrcty v. Charming lietsey. 2 
Cranch^ (^4* 

2 ^iicBre^ Whethei* a citizeri of tli6 
United States can devest himself of 
that character otherwise than in 
such manner oM may be prescribed 
by law. Ibid. Mllvaine v. Coxe^Sj 
Lessee. 2 Cranch^ 280. 

8 Whether, by becoming the subject 
of a foreign power, he i^ rescued 
from punishment for a crime against 
the United States P Itrid. 

4f Whether by expatriation he be- 
comes an alien, so that he cannot 
take and hold lands by descent from 


a citizen of the United States. M^Il^ 
vaine v. Coxe% Lessee. 2 Craneh, 

280. i 


EXTENT. 

1 There cannot be a n^w extent in 
another county, unless prayed at 
the time the tirst issued. Oates v. 
Robinson. 1 Str, 461. 

2 An extent of the crown in ease of 
a bankruptcy does not attach, if is- 
sued after the assignment 2 Doug, 
415. 

Nor in th^ case of actions^ if after 
judgment. Ibid, 419. 

8 An extent cannot be antedated, bat 
must bear teste at the day it issues, 
though it be out of term ; for it is- 
sues out of the equity side of the 
exchequer, which is always open ; 
the writ vill be superseded on mo- 
tion as irregular it antedated. Oy^ 
er of the Baron's fiat cannot be had^ 
but, being upon the writ, the court 
are bound to take notice of it. In 
a proceeding upon an extent test'ed 
6 th July J against the surety of a 
debtor of the crown, an inquisition 
taken of several goods and debts 
found, the defendant claims prop- 
erty in the debts and effects, and 
pleads that fiat was granted 5th 
October, at which time the extent in 
reality issued ; that the surety had 
committed an act of bankruptcy^ 
and had been declared bdnkrupt, 
and a provisional assignment of all 
his 9;pods. debts,' &c. made to de- 
fem^ant under the commission prior 
to the extent, and then traverses 
tl^t, at the time of the inquisition, 
the. persons therein named were 
debtors to the party, or that he was 
entitled to the goods mentioned in 
the inqJiisitioQ ; this traverse is 

S roper, and neither immaterial nor 
ouble. A commission of bank- 
ruptcy and asiignment is a good 
bar to an extenf fi,t the suit of the 
Crown, testVd su^equently. — 
T. Robert Mann. In Exchequer. 2 
6tr. r49. 
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EXTINGUISHMENT. 

1 If one of several partners execute 
a bond to the United States^ for the 
duties on goods imported for the 
eo-partnership, it is an extiiiguish- 
meut of the claim of the IJnited 
States^ against the co-partnership. 
Tom V. Goodrich^ and other. 2 
Johns. Rep, -212. 

2 A personal action once suspended, 
by the voluntary act of the party 
entitled to it, is forever gone and 
extinguished. Thomas v. Thomp' 
son, ddminislratrix. 2 Johns, Rep, 
471. 

3 A note is not an extinguishment or 
payment of a precedent debt, unless 
there is an express agreement to 
accept it in payment. Tobey v. 
Barber, d Johns. Rep. 68. 


F 
FACTOR. 

1 It is a general rule, that where a 
factor, who is authorised to sell 
goods in his own name, makes the 
buyer debtor to himself, though he 
is not answerable to his princi] al 
for the debt, if the money be not 
paid, yet he has a right to receive 
it, if it is, andh his receipt is a dis- 
charge to the buyer. Ihinkwater 
V. Goodwin, l Cowp. 25i. 

He may compel such ))ayment by an 
action ; and it would be no defence 
in such action far the buyer to «ay, 
that the principal was indebted to 
liim in more than that amount. lb. 

2 A request to put certain lottery 
tickets for sale, into such hands as 
the pers<)n addressed, shall think 
safe, is not an authority t^) sell the 
tickets on credit, at the risk of the 
person sending them. Brown v. 
Biill. 3 Jjidss, 211. 

3 A facto ^riji a foreign conntry from 
whom property consigned to hiin is 
taken for a breach of the Revenue 
laws of the country, must neverthe- 


less account for the pro^erty^ un- 
less he can shew that in the man* 
agemeut of it he conformed to the 
laws of such country ; or th^t he 
was authorised, by special instruc- 
tions from his principal, to act as 
he did ; or that the property could 
not be managed in any other man- 
ner than that in which he attempt- 
ed to manage it ; and that this was 
a fact known to his principal^ when 
he made the consignment. Well' 
man v. J^Tultin^^ adm. 3 Mass. 434>. 

4 A commission merchant in Bos- 
ton, sold goods consigned, to him on 
three months credit, taking In pay- 
ment the purchaser's promissory 
note payable to himself or order; 
the purchaser became bankrupt be- 
fore the time of payment arrived, 
and no dividend was ever declared 
of his estate — It was held that the 
factor was not answerable to his 
principal for the value of the goods 
gold. Goodenow v. Tyler. 7 Miss, 
36. 

5 A sale bv a factor creates a con- 
tract between the owner and the 
buyer ; and if on credit, the buyer 
may not pay the factor after notice 
from the owner ; except where the 
factor Aclls in his own name, and is 
responsible to the owner for the 
price, whether collected or not;— 
or where he sells to his own credit- 
or, there being mutual dealings be- 
tween them. KeUey v. Munson. 7 
Mass. 319. 

6 L. delivered to G. and £*. his fac- 
tors, a quantity of goods to be sold 
by them on commission ; and they, 
by the express intervention and di- 
rection of L. sold the goods to •/}. B. 
and C. and by a written contract of 
sale made and executed between G, 
and K. and •^. B. and C. the latter 
agreed, among other things* to char- 
ter a certain vessel, to ship the 
goods purchased, on board of her, 
for Havre de Grace and ffamhtr^hj 
and to give G. and £*. their promis- 
sory notes for the purchase money, 
payable in 12 months, and also, 
that G. and K, should have it in 
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dieir option to reeeive tlie \vhole or 
part of the amount of the notes at 
Havre de Grace^ or any other port 
in Europe f at which the »hip should 
diseharge the goods. Before and 
aiter the shipment of the goocjs to 
Europe^ L, demanded of G. and A*, 
a copy of the contract of sale, and 
ail .authori)»ation from tJiem, to re- 
eeive from Ji. B. and C or their a- 
geot, the amount of the sales, after 
deducting what was due to 6r. and 
Kt for their commissions, advances, 
and responsibilities, out of the first 
proceeds of the goods, at the port 
of discharge in JEuro^^ which G, 
and K» refui^ed to give to him, or to 
make the election according to the 
contract of sale, until they were 
paid or secured for their advances 
and responsibilities, &c. It was 
)ield, that G, and £*. by refusing to 
exercise the right of election reserv.- 
ed in the eontracit of sale of the 
goods, or to give the necessary au<- 
thority ,tp L, ,to receive the amount 
in Europe^ according to his request, 
i^d sidstituted themselves in the 
place of the vendees j.9ixi A became Ii«> 
able to p9,y to L* the whde amount 
for which th.e goods sold, after de^ 
ducting what .was due to them on 
account of their agency, taking the 
risk of eventual recovery on the\ 
notes from the vendees. Le Green 
V. Chuverneur Sr Kemhle. {note.) 
1 Johns. Ca$. 437. 

Every sale of a factor being for the 
interest and benefit of bi^ principal, 
he is bound to conform to the in- 
structions of his principal, in every 
thing not inconsistent with his rights 
as factor. Ibid, 

7 . A factor who is sued by his prin- 
cipal for a breach of trust or orders, 
whereby he has substituted himself 
in the place of a vendee, may set 
np/ratid, or any other matter of de- 
fence which the vendee could have 
done, if the suit had been against 
Wm. Le Green v. Gouvemeur nnd 
Ki^mhle^ in error, l Johns, Cos, 436. 

^ Where the insured employed a 
&etor or agent to settle with the in- 


surers for a total loss^ and an aban- 
> donmeut was duly made, and the a- 
gent afterwards, through mistake 
or misapprehension of a letter of 
the insured, or from negligence, ad- 
justed the claim with the insuren 
as an average loss, at 20 per centj 
and cancelled the policy; it was 
held, that the agent was responsi- 
hle for the whole amount, being 
considered as substituted in the 
place of the insurers. Bundle and 
,Qther$ V.Moore ^^ Follock. 3 Johns. 
Vas, 36. 
9 Where >?. of fFUmingt&n, J^Torth 
Carolina, wrote to B. of Liverpool^ 
inclosing an invoice and bill of la- 
ding of a cargo consigned to B. and 
informed him, that he had drawn 
bills to a certain amount, and B. in 
his answer, agreed to receive the 
consignment, and accept the bills ; 
but afterwards, refused to accept 
one of the bills, wjiich was returned 
protested ; it was held that B. was 
answerable to w9. for all the dama- 
ges and costs, paid by him, on the 
protested bill. JJrqvhajt .v. Mc*I' 
ver. 4 Johns. Rep. 103. 
40 ^ consigned a .vessel and cargo to 
B*> at Liverpool, and advised him 
that ne should .make him secure for 
the acceptance of his bills, and sent 
him a power of attorney to sell the 
vessel, witii directions to sell her in 
England^ but if that could not be 
done, to procure a freight, or load 
her with as -much salt -as the funds 
of •^. were equal to purchase, and 
send her to New -York 5 and B. 
loaded the vessel with coals; and 
having under the power from wJ, ex- 
ecuted a bill of «ale of the vessel te 
C, of JVeir-Forfe*, he sent the vessel 
and cargo to C. with directions te 
reconvey and deliver them to •S. o» 
his paying the balance, due to B^ 
for advances, otherwi«ie. to sell 
them and place the proceeds to the 
credit of B. paying over the balance 
which might remain, to t^. who was 
also informed by B, of the transfer 
and consignment of the vessel and 
(^argo to C. t^. refused to aecepi 
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the vessel and cargo from C, con- 
tending that J3. hs^d made the ves-* 
' sel bis own, It was held, that B, 
not having followed the ordersf of 
Jt. in relation to the cargo^ it bet 
longed to B. and v9. was not bound 
to accept it, nor liable to any charg-^ 
es attending it ; t(iat the vessel be« 
ing intended as a seearity to B. he 
had a lien upon her for bis advance 
es, aod that the assignment to C. 
being for the purpose of preserving 
that lien, and not an absolute sale^ 
•i. was bound to accept the vessel 
and pay the premium of insurance, 
and all the advances made b^ B. for 
repairs, &^. Urquhart v. JMc'/t^cr. 
4i Johns. Eep. 103, 
Though a factor cannot pledge the 
goods of his principal, as his own, 
yet he may aeliv^f them to a third 

Eerson, as security, with notice of 
is lieuy and as his agent, to keep 
the possession for him, in «rder to 
preserve his lien^ Ibid. 
il The defendaut cannot offset bad 
debts made by the misconduct of the 
plaintiff, in selling the defendant's 
goods as factor ; the plaintiff not 
having guarranteed those debts; 
but such misconduct is properly to 
be enquired into in a suit for that 
purpose. Winchester v. Hackley, 2 
Cranch, 34*2. 

12 A factor may be justified by the 
orders of a general agent in depart- 
ing from the written instructions of 
the principal. Manella v. Barry^ 
3 Cranch 410. 

13 An agent for collecting debts mere-r 
ly, is not sl factor within the 13th 
section of tbe act of limitations of 
Virginia. Hopkirk v. BelL 3 
Cranch^ 454. 

14 A promii^e by a factor that he 

-would write to his principal to get 

insurance done, does not bind the 

principal to insure. Randolph v. 

Ware. 8 Cranchj 503. 

FjUB. 

Every person has of comihon right a 
liberty of carrying hia goods to a 


Eublic fair for sale $ and goods s« 
rought there, cannot be distrained, 
damages feasant^ by the owner oi 
the sail and fair, dushn v. Whit'* 
tred, Wiiles 623. 
Sut he cannot erect stalls or place %«• 
hies there for the purpose of expos-* 
ing his goods thereon for sale with*: 
put the consent of the owner of the 
soil ; if he does, the owner may 
maintain trespass against him. l6. 
n^ 1. 628. 

FALSE IMPRISONMENT. 

i It does not lie for a person arrest- 
ed by legal process, but at a time 
vhen privileged redundo from the 
court. • CkiTiieron v. Lightfoot. 2 
Black. 1190. 

2 It lies agf^inst the plaintiff's attor-e 
ney, who sues out a void ca. sa« and 
delivers it himself to the officer^ 
who, by his orders arrested the de-. 
fendant thereon. Barker v. Bra^ 
ham and ^Norwood. 2 Black. 866, 
3 Wils.3QQ, 

3 An action for false imprisonment 
will not lie against a man for fast«? 
ening one pf two doors in a room 
in which %i. is, though.^, cannot ga 
through the other without trespass^* 
ing. Wright v» Wilson. 1 L^ 
Baym. 73Q, 

4 One condemned and attached by 
justices for 13/. for harboring run 
goods, offers to pay the same, but 
is detained by the officer for Bs. id. 
more for costs. This is false im-B 
prisonmcnt, ^ith v. Sibson. $, 
Wils. 153. 

In false imprisonment it appeared^ 
that an attorney had filled np the 
sheriff's warrant on a capias ad re^ 
s^ondendunij after it was signed^ 
sealed, and sent to him, with . i^ 
blank; this was held bad. Bur-^ 
sleni V. fern. 2 Wils. 47, 

6 One was arrested by a capias ai 
respondendum, tested in Trinity And 
returnable in Hilary Term follow- 
ing, the w rit was set aside as void ; 
and trespass for false imprisonment 
lies against the plaintiff in siieb 
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writ, and he cannot jastify under it« 
Farsons v. JUot/d, 3 9fiis. 3%±, 2 
fikck. 8^. 


FEES. 

Tbe 80 i^ents taken by officer«i, in ad^ 
dition to the poundae^, for levying 
an execution is not le^^al. 8tn\b, 
But, where it has been customary 
to take it, the demand and receipt 
pf it by the officer is not, of itselfy 
evidence of a corrupt intention* 1 
Mass. 227. 


FEIGNED ISSUE. 

i Consent to try right in a feigned 
issue where mayor and justices 
(Bould not join in return to a manda-^ 
mus^ directed to them to admit and 
swear a j urate. Rtx v. Mayor and 
Jicrates of Rye, 2 Burr. 798. 

2 Trying a feigned issue without the 
consent of the court is a contempt 
of the court ; and after such a trial 
they will stay proceedings. 4 Term 
Rep, 402. 

8 An application for a feigned issue, 
is to the sound discretion of the 
court $ and it is awarded only for 
the information of the court, or 
where the party is otherwise with* 
out relief. JVardeU v. Eden. 2 
Johns. Cos, 25H. 

4> Where the defendant alledged pay-* 
ment to the plaintiff^ made by him 
on a judgment which had been as* 
signed to a third person, the court, 
on a motion made for that purpose, 
refused to award an issue to try the 
troth and validity of the payment, 
but left the party to his remedy, by 
audita qaeretoj as the time when the 
defendant received notice of the as- 
signment was contested. Ibid. 
9 The proper way'to try the truth 
of the allegation of nsury in regard 
to a judgment entered upon a bond 
and warrant of attorney, is to retain 
the judgment and award a feigned 
issue to try the fkct $ bat where a 


judgment has been assigned hmajl* 
dfi, and notice given to the defend- 
ant, the court suspecting a coUusion 
between the plaintiif and defendant 
to defeat the assignee refused to a- 
ward an issue. Ibid. 

6 A feigned issue was awarded to 
try the truth of the allegation of u- 
sury on a bond, on which a judg- 
ment had been entered up, by vir- 
tue of a warrant of attorney. therf» 
being colour for the allegation. 
Gilkrt V. Eden. 2j^ns. Cos. 280. 

7 Where a judgment was entered up, 
by warrant of attorney, on a bond 
alledged to be given for an usurious 
consideration, a feigned issue was 
awarded to try the fact of nsury, 
and execution was stayed until after 
the trial. Star v. Schiiyier. 8 
Johvs. Rep. 139. 

FELONY. 

I. Felony at Common LaWj and by 

Statute. ^ 
II. Restitution of Goods. 

I. Felony at Common Law and by Stat* 

ute. 

t A taking in the presence is a tak- 
ing from the person, and felony; 
but in special verdicts it must be 
expressly found that the party rob* 
bed was present at the taking up^ 
When, on arguing a special verdict 
for a capital oflence, it appears that 
defendants are guilty of a less 
crime, the court will not discharge 
them. The King v. Francis ^ a- 
nother. 2 Str. iOlH. 

2 The stealing a commission to set- 
tle boundaries is not felony. Where 
the facts stated upon a special ver- 
dict upon an indictment for felony 
do not amount to felony, but are a 
great misdemeanor, judgment can- 
not be given as a trespass. The 
King v. fFestbeer. 2 Str. H33. 

3 Persons present, aiding and abet- 
ting, are principals in the second 
degree, and are witjbin the. riot act, 
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and imsied of clei^. Bex v. Eoyce. 
4 Bur. 2073. 

.4 Persons receiving any goods^ &e. 
belonging to a vessel in the Thames^ 
knowing the same to have been stol- 
en, may be prosecuted lor felony un- 
der Stat. 2, G. 3. c. 38. J8. V. fVyre. 
2 Term Rep. 77. 

Betting fire to a parcel of unthcesh- 
ed wheat is not felony nithin stat 
9 O. 1. c. 2^ 2 Term Rep. 255. 

5 The defendant who had been com- 
mitted for having '^ with force and 
arms made an assault upon the pros- 
ecutor with intent feloniously to 
steal, take and carry away from the 
person," &e. was bailed, because he 
was not charged with any offence 
within the stat. 7 G. 2. e. 21. which 
enacts ^' that if any person shall 
make an assault with an ofifensive 
weapon, or by menaces, or in a for* 
eible manner, demand money, &e« 
from any other person, with a felo- 
nious intent to rob such persou, he 
sball be guilty of felony." E. v. 
Remnant. 5 Term Rep. 160. 

7 It is not felony within 8 & 9 TT. 
S. e. 26. s. 6. to put off, &c. dimin- 
ished money, not cut in pieces, at a 
lower rate than its legal value, if it 
be not stated to have been unlawful- 
^y diminished. Tocke v. HoUing- 
worth 4* a^* assigneea. 5 Term Rep, 
217. 

6 An assault with intent to murder 
is not a felony, either at common 
law, or by statute of 1804, c. 123. 
Commaawealth v. Baclow. 4 Mass. 

439. 

^ If one to whom a wa^on load of 
goods, consisting of several packa- 
ges, is delivered to be transported 
from one place to another, fraudu- 
lently take away one of the pack>- 
ages, such taking is felony. Com* 
monwealih v. Brown. 4 Miss. 580. 

IL Restitution of Goods. 

i Tlie owner of goods stolen prose- 
cuting the felon to conviction, can- 
not recover the r^lue of tbem in 


trover from the person who porcha* 
sed them in market-overt, and sold 
them again before conviction, not- 
withstanding the owner gave him 
notice of the robbery while they 
were in his possession. Harwood t* 
Smith. 2 Term Rep. 750. 

2 For, in order to maintain trover, 
the plaintiff must prove that the 
goods were his property, and that 
while they were so they came int* 
the defendant's possession, who con- 
verted them to his use. 2 Term R. 
756. 

3 But he has a riglit to restitution 
of the goods in specie. 2 Term 
Rep. 755. 

4 And perhaps would be entitled to 
recover damages in trover against 
any person who is fixed uith the 
goods after conviction, and refuses 
to deliver them. 2 2'ermMep. 75S, 
•ind see 5 Term Rejpj. i75» 

FICTION. 

A fiction of law shall never be contra* 
dieted so as to defeat the end for 
which it was invented ; but for eve*- 
ry other purpose it may be contra^ 
dieted. Mostyn v. Fabrigqs. i 
Cowp. 177, 


FENCES. 

1 The owner of a close is not obli- 
ged to fence it, but against cattle 
laxvfully in the adjoining ground ; 
and if all his fences be snfficient^ 
yet if cattle do not escape through 
the insufficient fence, but are tur- 
ned in he may lawfully distrain 
them damage feasant. Melody v* 
Reab. 4 Mass. 471. 

2 The statutes made by the legisla- 
ture of the commonwealth are the 
foundation of all the obligations 
imposed on the citizens by law, to 
make and repair fences. Rust r. 
Low et al. 6 Mass. 90. 

The tenant of a close is not obliged t9 
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Iboee, biit against eattle which are The effect of a fine by tenant for life 


riffhtfuily on the adjoining land. 


PENCE-VIEWERS. 

i How far the decision of the fence- 
viewers is conclusive ? Qu. Bur- 
ger Kbrtright. •!> Johns. Rep. 414f. 

It is enough, if any dispute exists a- 3 
bout a partition fence, to enable the 
fence-viewers to interpose. lb, 

PERRY. 

Ai^ exclnsire right to a ferry from ^. 5 
to B. does not prevent persons go- 
ing by any other boat from Ji. di- 
rectly to O., thous^h it lies near to 
£., provided it be not done fraudu- 
lently, and as a pretence for avoid- 
ine; the regular ferry. IVipp v. 6 
Frank. 4 Term Bep. 666. 


FIELD-DRIVER. 7 

■ 

Field-driver cannot recover the penal- 
ty given in the actof Fc^. 11, 1789, 
for rescuing neat cattle. 1 Mass. 8 
167. 


FINE. OF LANDS. 

The fine of a tenant fur life devests 
the estate of the remainderman or 9 
reversioners, leaving in him only a 
right of entry to be exercised ei 


of a parcel of a manor, the rever« 
sion of which parcel was in the te« 
nant in fee in possession of the oth« 
er parts of the manor, is to sever 
such parcel from the manor. JbitL 
A fine and the deed to lead the u- 
ses are to be considered as one con- 
veyance. Hard v. Fletcher^ i 

Doug. 43. 

Fine levied by tenant for years ii 
no bar to the freehold. Tyssen^ 
Lord of Ihe manor of Huckney^ v* 
Clarke. Lofft^ dl4. 

Term of a fine not amendable, liv« 
ing the parties. Heath v. WUmM 
df others. 2 Black. 788. 

If baron and ferae intended to le« 
vy a fine of the feme's land, and she 
dies before the return of the writ 
of covenant be completed if it be 
erroneous. Clements v. LandharnB. 
2 L. Eaym. 872. 3 8aUc. 168. 

A fine certain may be alleged as a 
reasonable fine. Moor v. The Mayor 
and Jurates of Hastings, 2 &r* 
1070. 

Christian name of the plaintiff not 
amendable living the parties. IHx* 
on V. Lawson ^ Wife, 2 Blacks 
216, 

A fine taken in Scotland allowed, 
though the affidavit of due acknpwl- 
edgement was not made by aa 
attorney, there being no attor* 
ney resident in or near the place. 
Seton y. Sinclair and others. 2 
Black. 880. 

Fine acknowledged de bene esse by 
a feme covert, without her husband* 
AnnMoreau^s Case., 2 Black, 120^. 


ther by reason of the forfeiture, or 10 Fine over grant and render is tan- 

within five years after the natural tamouut to a feoffinent and refeoff'- 

determination of the preceding es- ment, and creates a new estate* 

tate. And the effect of the statute Frice v. Langford. Salk. 337. . 

4 H. 7, c. 24, isi only to save all the 11 Conusor dies before the return of 

remaindermen their respective riafhts the writ of covenant, the postfine is 

of entry within five years after their the king's silver ; and the prefine 

respective titles accrue, without a is not. IFatts, Fit. Birkettj defoT'^ 

subsequent remiiindermanbeing pre- dent. 2 fVils, US. 

judieed by the laches of another re- 13 A fine by tenant for years is not 

mainderman, who preceded htm. tantamount to a feoffment. Fwrk* 

Goodright v. Forester. 8 Easty hurst y. Smitlu I^iessee of Dormer^ in 

552. error. Dom. Proc. Willes^ 268. 
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Such a fine is void against strangers. makes a full disposition o^'faii ^U^ 

IHd. tire estate he shall not have a re- 

13 Bill in chancery (lied, no elaim to suiting use. Collateral warranty 
avoid a fine. GlmndalclUchr v. Xe- descending upon an infant is so bar i 
man. 2 Black, 993* and now see 4 Ann. c. 16, s. 2U 

14 A fine is of the term the coneord Tipping v. Cozens, i L.Raym, 33. 

' was made. Lloyd v. Viscount Say 22 A fine levied by a feme eoverf 

and 8ele. 1 SaUc, 341. without her husband, will bind hei* 

15 Fine with proclamations as well and her heirs if the husband do not 
as without, levied by tenant in tail enter and avoid it. ArcHrley y< 
in possession, will divest the rever- Vernon. WUks^ 160. 

sioii in fee, as well as dls-ontinue A fine levied by an infant will bind 

the remainder in tail. Dm^ ex dir him forever if he do not avoid it du-* 

miss, Odiame, v. fVhithread. 2 ring his infancy. Ih. 

Burr. 70.i. 33 There must be ah, equal entry to 

16 Fine not amended by increasing avoid a fine. Tapmr d, Feckham r. 
the number of acres, the deed of u- Mjgrlott fVilleSj 183. 

ses being general, and the intent on- And an entry subsequent to the lease 

ly proved by affidavit. Powell v. in ejectment will not make it good 

Peach. 2 Black, 1202, by retrospect so as to support an e-* 

IT Ji. tenant in tail, remainder to ^, jectment. JV*. a. 330. lb, 

lee, makes a lease, and dies before But not necessary, in tlie case of a fine 

commencement, and the issue levies at common law. 

a fine, the lease is good against eo- 34 Tenant io tail, having committed 

' nosee. Symonds v. Cudmore, 1 murder,, can, between the time of 

Salk. 338. the^ stroke and his conviction, bar 

18 Where there is a fine and non- the tail by a fine. Stevens ofthe 
claim, the court will not enter into dem, of Costard^ alias Bigg^ v. Win-^ 
any discussion of title till that be ning^ fVid, and others, 2 Wikonf 
aeconiited for. Driver on the de^ 319. 

mise of Oxendon v. Lawrence, 2 25 A fine levied by a copyholder, who 

Black. i3-i9« - continues in possession, is. void as 

19 A fine levied without any conside- against the lord. Roe y, HeUier. 
tinn or uses declared, shall enure to 3 Term Rep, 163. 

the old use in whomsoever it was. 36 When once the five years allowed 

Armstrong) of the devise of Mve v. to an infant to make an entry for 

Wohey, 3 iVils. 19, the purpose of avoiding a fine be- 

30 Return day of writ of covenant gin, the time continues to run not- 
not amended, the fine beinz; taken withstanding any subsequent disa- 
from a dying woman, and the deed bility. Doe d. Count Daroure v. 
to lead the uses ^ being colourable. Jones. 4f T^m Rep. SOOi 
Lindsey y. Gray and wife* 2 Black, 27 Neither will subsequent insanity 
10(3. stop the running of. a fine once com- 

31 Tenant for life of an equitable es- menced. Doe d. Chfiggs v. Shane, 
tate, with a leajal remainder in tail, 4 Term Rep. 306, n. 

cannot levv a fine.. An use cannot 33 A., seized in fee of lands, dies lea-' 
be executed upon an use. Under a ving B, his heir a feme coverts 
conveyatice to .trustees and ibeir Upon his death a stranger makes 
heirs, to the use of them and their a tortious entry on tbe lands, eon- 
heirs during the life of .J. S. in trust tinues in possession and levies afine 
to preserve contingent remainders, - sur cognizance de droit comee ceoj 
hut to permit J. S. to take tbe pro- with proclamations ; B. afterwards 
fits, &e. J. S, has only an equita- dies under coverture^ no entry hav- 
ble interest. Where the owner ing been made on her behalf to a- 


PINE OP LANDS. 

Void the fine^ leaving C her heir of 
the ag;e of twenty*one, of sound 
mind, out of prison, and within the 
realm. The fine is a bar to the 
right of C.J unletss he make his 
claim within five years after the 
death of B„ DiUon v. Letnan. 2 
If. Black. 584}. 

29 Every fine at the time of signing 
the judges allocatur thereon shall 
have the writ of covenant sued out 
and annexed fliereto. Beg. Qen. 
1 K Black. 526, r. 

30 No fine, which appears to have 
been acknowledged more than ±2 
months, can pass the King^s Silver- 
office, without a rule of eourt or 
judge's order. In such case if the 
eoDusors be living, an affidavit 
must be made thereof. If dead, the 
affidavit must state the time of their 
death. And the application for 
a rule or order, that the fine 
may pass the King's Silver-office, 
shall be made, on motion, to the 
court, if in term time, if in vacation, 
to a Judge at chambers ; and the 
rule or order must be filed with the 
prcBcipe and concord at the Ring's 
Silver-office. Reg. Gen. 1 Bos. S^ 

PdL 530. 

Si If under a dedintus protestatem to 
take the acknowledgment of nine 
persons to a fine, the commissioners 
take the acknowledgement of six 
on one piece of parchment, and of 
three on another, the court will not 
allow the fine to pass. Balch v. 
Fkelps. 3 Bos. 8i PuU. 366. 

33 Where the estate of a married 
woman has been regularly ^old with 
the consent of her husband, the con* 
veyanee, executed by him, and the 
purchase-money paid, the court of 
C. P. will not prevent the wife from 
levying a fine, because her husband 
has since become nan compos. 
Stead Y. Izard. Mw Rep. Bi2. 
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by a court having final jurisdiction, 

another court, though superiour, 
may not set it aside ; but it will in- 
fluence the discretion of the eourt 
when their assistance is asked to- 
wards the execution of it. Jlnotty» 
mous. Lofft, 190. 


FINAL JURISDICTION. 

Where a sentence has been passed, 
not unjust or illegal but improper, 

VOL. II. 15. 


FISHERY. 

1 Subject has a right to fish in all 
navigable rivers. Warren v. MaU 
thews. 1 Salk, 357. 

2 Whether a several fishery may be 
claimed by a person not owner of 
the Soil, does not seem to be deter- 
mined. Seymour and others v. Lord 
Courtenay and others. 5 Burr. 2814. 

3 In navigable rivers, or arms of the ' 
sea, fishery is common and public ; 
in private rivers not navigable, it 
belongs to the lords of the soil on 
each side. Carter v. Murcot. ^ 
Burr. 2162. 

4 Water-bailiff of the river Thames 
has no right to take the nets of a 
person fishing in his own fishery. 
Bulbook V. Gaodere and others. 3 
Burr. 1768. 

5 A person who fishes in the fishery 
of another for the avowed purpose 
of giving rise to an action to try the 
right, is not liable to a penalty un- 
der 5 G. 3, c. 14. IRnnersley v. 
William Orpe. 2 Doug. 517, 518. 

6 The right of fishing iH the sea is 
a right common to all the king's 
subjects. Ward v. CresweU. WU-^ 
lesy 268. 

And therefore a presumption for such 
a right, as annexed to certain tene- 
ments, is bad. Ibid. 

7 There may be a prescriptive right 
iu a subject to a several fishery in 
an arm of the sea. Mayor, S^'c. qf 
Orford v. Richardson. 4 Term Re- 
ports, 431K 

8 Prima facie every subject has a 
right to ta.ke fish found upon the 
sea-shore between high and low wa- 
ter mark. Bagott v. Orr, 2 Bos. 
4C Pull 472. 

9 'But such general right may he a^ 
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bridged bj the existence of an ex- 
elusive right in some individual. 
Ibid. 

10 Qm. If there be a prima facie right 
in every subject to take iish shells 
found on the sea-shore between 
hi8;h and low water mark P Ibid. 

±i Towns adjoining on, or extending 
across a navigable river may own 
the soil on the flats or even of the 
channel, if a grant has been obtain- 
ed of the government : but the pro- 
perty in the fish, and also in the 
tide w aters, is in the public. Cod" 
edge V. Williams. 4 Mass. 14«0. 

12 But by the common law here, towns 
may appropriate the fish, if not ap- 
propriated by the legislature : yet; 
for taking the fish no one can law- 
fully go on the soil of another with- 
out leave. Ibid. 

13 If no appropriation be mad« of 
the fish, any citizen may take them, 
so that he does not trespass, upon 
the land of others. Ibid. 

14 Where two towns adjoin a river, 
the citizens of either town may take 
the fish swimming in the tide wa- 
ters. Ibid. 

±5 The town of Randolpkhhs no claim 
to a share of the avails of the fish- 
ery in Bfaintreej of which it ^as 
formerly a part, under a provision 
of a statute, which gives them their 
proportionable part of all the pro- 

Jerly of Braintree of what kind or 
escription whatever. Randolph v. 
Braintree. 4 Mass. 315. 

16 The legislature have authority to 
regulate the taking of fish within 
the state, and to inflict penalties for 
a violation of their regulations. 
Bumham v. Webster. 5 Mass. 266. 

17 All acts for regulating the taking 
of fish are public statutes, and the 
court must ex officio take notice of 
them. Ibid. 

18 Acts for the preservation of fish, 
imposing penalties for the breach 
of them on all persons oflbnding, 
are public statutes, and need not 
be set out in an indictment. Com* 
inonweMth v. M' Curdy. 5 Mass. 324. 

19 A right of fishing in any water, 


gives no right or power over the 
land, as building a hut, &e. Cw" 
telyou y. Van Brandt* 2 Jdins. 
Rep. B57. 
20 The right of fishing in the waters 
of the bay, or in the limits of the 
patents to •N*eW'Utrecht^ in 1668 or 
1686, gives no right to erect hats on 
the shore for that purpose. Ibid., 


FISHERMEN. 

Fishermen on board vessels of more 
thau ten tons burthen are exempt- 
ed from military duty. Edgar v. 

Dodge. 4i Mass, 670. 


FISHWAYS. 

1 If the legislature appoint a com- 
mittee to cause alterttons to be made 
in the fishways in a river, and or- 
der a portion of the expence of saeh 
alterations to be borne by the own- 
ers of the dams where the altera- 
tions shall be made, such owners 
are not held to pay a portion of the 
expences of such committee. Stotigh' 
ton et at. v. Baker et al. 4 Mass. 622. 

2 A grant of a dam and wear upon 
a river, with the exclusive right to 
take fish in the river below the 
dam, does not preclude the public 
from a right to have a convenient 
passage way for the fish to ascend 
the river to the ponds. Ibid. 

8 Every owner of a mill dam holds 
it under the limitation that a sufil- 
cient and reasonable passage way 
shall be allowed for the fish ; and 
this limitation is not extinguished 
by any neglect of the government in 
compelling the the owner to com- 
ply with it. Ibid. 

4 The government may compel such 
compliance by their committee ; but 
if a prostration of the mill dam, not 
within such limitation be made by 
such committee, the owner may 
have a remedy by action at law. 
Stoughton et oL y. Baker et al. 4 
Mass. 522. 
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B Sueh committee may efiuge the 
necessary alterations to be made 
ouder their direetion ; but they are 
not persoually answerable to those 
whom they employ: and as the 
ex^cise of their authority is per- 
sonal, it cannot be delegated to any 
other person, or even to one of their 
own number* Jbid. 


FIXTURES. 

Iron stoves fixed to the brick work of 
the chimnies of a house, are a part 
of the house, and pass with it, on 
an extent of an execution upon it. 
Qnddard t. Chase. 7 Mass. 432. 


FLATS. 

1 Fiats may pass as appurtenant to 
a wharf; notwithstanding the max- 
im, that land cannot pass as appur- 
tenant to la,nd. Ihane v. TAe Broad' 
street Association in Boston. 6 Mass. 

333. 

2 By the common law of this state, 
the owner of upland adjoining the 
sea, is also owner of the flats to 
low water mark, if not more than 
one hundred rods from the upland ; 
if more than that, he owns to one 
handred rods. Stor&r y. Freenum* 
6 Mass. 4^5. 

3 The owner may transfer his up- 
land without the flats, or the flats 
or any part thiereof without the up- 
land. Ibid. . 


FORCIBLE ENTRY AND DE- 
TAINER. 

1 If possession under a writ of resti- 
tution on an inquisition for a forci- 
ble entry is avoided immediately af- 
ter execution by a fresh force, the 
party shall have a second writ of 
restitntion ; without a new inquisi- 
tion ; if the avoidance is not imme- 
diate, not. The second writ must 
be applied for withiu a reasonable 


time after the avoidanee; three 
years is an unreasonable time. 
Where an inquisition for a forcible 
entry is quashed after a restitution 
granted, if the restitution was just, 
awarding re-restitution is discre- 
tionary. If tortious, of right. 
Where the execution of a traitor- 
arraigned at the bar in R. B. is 
countermanded, and not put in force 
before a new term commences, it 
cannot be awarded without again 
bringing the criminal to the bar. 
EeM V. Harris. 1 L. Ray%n. 48;^, & 
440. 

2 Inquisition removed into B. R. no 
restitution can be if defi^ndant tra- 
verse, or plead three year's posses- 
sion. The King v. Harris. 1 SaUc. 
260. 1 Ln Raym. 440. 

3 An inquisition for a forcible entrj 
must state expressly that the tenant 
was disseized. Beje v. Donny. 1 
L. Rayiiu 610. 1 Salk. 260. 

4 An indictment for a forcible entry 
and detainer, before two justices, 
being removed to this court by cer- 
tiorari,; the defendant was served 
with a notice, of a rule to. assign er- 
rors in 20 days, and no assignment 
being made, a judgment by default 
was entered, and the defendant after- 
wards filed his plea. It waft held 
that the rule to assign errors was a 
nullity; the prosecutor ought to 
have called on the defendant to 
plead or abide by his former plea ; 
and the judgment and subsequent 
proceedings were set aside for irre- 
gularity. The Feople^ ex relat, 
^uackenboss v. Burtch. 2 Johns. 
Cos, 400. 

5 The landlord may be let in to de- 
fend, in an action for a forcible en- 
try and detainer, as well as in e- 
jectment. IMd. 

6 Where a justice proceeds under the 
third section of the " act to prevent 
forcible entries and detainers/' it 
is not necessary that the justice 
should previously go in person to 
view and record the force. The 
Feople ex relat. Corless v. Anthony. 
4 Johns, Bep. 198. 
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It seems that the traverse to an indict- 
ment for a forcible entry and detain- 
er, need not be in writing. Ibid, 

Ou an indictment for a forcible entry 

' and detainer, the jary may find the 
defendant guilty of the detainer on^ 
ly. Ibid. 

7 A fine is required to be imposed 
on the party, in a case of forcible 
entry am* detainer, only m here there 
is a conviction upon view, accord^ 
ins; to the first section of the act. 

Ibid. 

B A certiorari to remove an indict- 
ment for a forcible entry and detain^ 
er, to this court, is grantable of 
course, at the instance of the de^ 
fendant, without showing special 
• cause. 2' he People v. Runkle and 
others. 6 Johns. Rep. 334. 
4> The record of conviction, hy a jus* 
tice, under the act to prevent ford' 
hie entries and detainers^ (sess. 11, 
c. 6,) is not traversable ; and if it 
shows that the justice had jiirisdie^ 
tion, and proceeded regularly, it is 
coneiosive ; and a har to any suit 
hrought against the justice. Jlfa- 
ther V. Hood, 8 Johns. Sep. 44. 
10 On an indictment for the fbrcible 
entry and detainer of a churchy &e. 
it was held, that the trustees of a 
church, as such, can only be in pos« 
session constructively, and that the 
possession of the key of the church, 
by one of them, is prima facie evi- 
dence of possession ; but it does not 
preclude ail enquiry as to the fact, 
\vho were the legal trustees, at the 
time of the entry. The People v. 
W. Eunkie. 8 Johns: Rep. 464, 
11 In an indictment for forcible entry 
and detainer, title cannot be given 
in evidence to prevent restitution. 
1 I)aUas, 68. 
±2 W ife of the prosecutor in an in^ 
ditttnient for forcible entry and de* 
tainer may be a witness to prove 
the force, but only the force. Ibid, 
13 Motion in arrest of jodprment : Ist. 
That the indictment of forcible en- 
try, &c. stated tliat *' the prosecutor 
ivas seized in his demesne as of fee,'* 
without saying wheu : 2i. That the 


indictment stated that, ^ he was 
seized iu his demesne as of fee,'' 
and ^^ that his possession thereof as 
aforesaid continued until, &c." 
which was repugnant. But both 
objections were over-ruled. Ibid. 

14 1 he proceedings on an inquisition 
of forcible entry, &c. were quashed, 
because the defendant w as stated in 
the inquest to have been possessed, 
hut no estate or term was laid. 1 
Dallas, 354. 

15 Stating that the prosecutor was 
disseized, necessarily implies a pre- 
vious seizin. 4 Vailas, 2X2. 


FOREIGN ATTACHMENT^ 

ENGLAND. 

1 In proceedings on foreign attach'* 
ments the creditor of the garnishee 
mijst be summoned, or have notice ; 
(though it is alleged ts he the cus- 
tom of London to give no notiee ;) 
otherwise the judgment against the 
garnishee will be erroneous, and the 
money paid or levied in execution 
of it will not discharge the garnish- 
ee of his debt to his ereditor. Fish* 
er, Mministratria^ v. Lane and otk' 
ers. 3 WUs, 297. 

2 In foreign attachment a summons 
to the defendant, or nihil returned, 
and information of the goods being 
in the hands of the garnishee, must 
appear on the face of the record in 
the court below. Fisher v. Lane. 
2 Black. 834. 8 Wits, 297. 

3 The custom of foreign attaehment 
in the city of London has been cer- 
tified by the recorder. Lowe v. 
Waller, 2'I)ovg.Z79. 

4 Foreign attaehment pleaded, lay- 
ing the custom to be that the plain- 
tifi' shall swear his debt^ and on 
oath shewn, ill. Hatton v. Isemon* 
ger. 1 Str, 641. 

B A foreign attachment hi ay be giv- 
en in evidence on non assumpsit. 
Welles V. J^eedham. 1 L. Raxjm. 180. 

6 The creditor of an intestate can- 
not, under the custom of London, 
attfich any of his debts by levying 
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a plaiDt against the ordinary. For- 
eigfl attaehment charged only a 
debtor ordinary no debtor before 
goods eome to his hands. Jdasters 
\. Lewis, i Ln haym. 06. 

7 After the fbrfeilure of a bond, the 
penttlty is the onJy debt therein 
whieh can be attached under a for- 
eign attachment. Ingram v. JBer- 
nard, 1 L. Eaym. 630. 3 8alk. 4t9. 

8 A sum of money directed to be paid 
by t^. to B. by the master's aUoca' 
tuTj cannot be attached in .^.'s hands 
by process out of the sheriff's court 
iu an action against J9. Coppel v. 
Smith. 4 Term Rep, 312. 

^ Neither can money awarded under 
a rule of court be attached. Orant 
V0 Harding, 4 Term Rep, 813, n. 

10 A garnushee, against whom a re- 
covery Has had in the mayor's court 
on foreign attachment, after sum- 
mons to the defendant and nihil re- 
tomedy may, protect himself by giv- 
ing ouch proceedings in evidence 
upon Don assumpsit in an action to 
recover the same debt brought by 
the defendant below, without prov- 
ing the debt of the plaintiff below 
who attached the money in his 
hands ; although by the course of 
proceedings in the mayor's court, 
bail not having been put in, the 
.plaintiff below was not obliged to 
prove the debt to entitle himself to 
recover against the garnishee. 
M^Danid v. Hughes. 3 Eaat^ 367« 

MASSACHUSETTS. 

I. Of the nature of the deU J or duty ^ 

which vMxy 6e attached, 

II. In tvhose hands^ and at what time 

the attachment may be made. 
HI. Cf the form ^proceedings in a 
foreign attaehment. 

I Of the nature of the debtj or duty^ 
which may he attached. 

1 Bailors wages not liable to be at- 
tached under the statute of foreign 
attachment, unless the vessel has 
arrived at some port of unlading. 
1 Mass, 471. 


2 A promissory note to bearer pay- 
able in goods, is not a negociable 
security within the 12th section of 
the act regulating foreign attaeh« 
ments. 2 Miss. 52^. 

3 ^ debt payable at a future day^ 
upon a contingency is not subject to 
a foreign attachment, within the 
tent h section of the statute. Froth* 
ingham^ etal. v. Haley ^ et al. 8 

Ml83. 68. 

4 A debt due from d, to B, for the 
recovery of which, an action has 
been commenced, and referred by a 
rule of court, in which rule it was 
agreed, that judgment should be en- 
tered up according to the report of 
the referees, and execution issued 
thereon, is not liable to attachment 
in the hands ofd, at the suit of i7's. 
creditor. Howell v. /^rceuion aiul 
Trustee, 3 Mass, 121. 

A credit liable to a foreign attach- 
ment must be so situated, that if it 
be taken by the attaching creditor, 
the trustee may legally defend him- 
self, when called upon by the prin- 
cipal. Ibid. 

5 A contingent credit is not subject 
to a foreigu attachment. WUlard 
V. Sheafe (|* Trustee. 4 Mass. 235. 

6 A promise to perform labour for 
another to a certain amount is not 
a credit liable to a foreign attach- 
ment, until the promise be broken $ 
after the promise is broken, the a« 

greed value of the labour will be 
eld on the attaehment. Wrigley 
V. Qeyer^ et al, ^ trustee. 4 Mass. 

102. 

n. In whose hands^ and at what timef 

1 An indorser of a promissory note, 
after a verdict obtained against him 
by the indorsee, and before judg- 
ment, cannot be attached as the 
trustee of the endorsee. 2 Mass. 32. 

2 An aggregate corporation cannot 
be attached as trustees of their 
creditor. 2 Mass. 87. 

3 A deputy sheriff, holding an exe- 
cution in favour of ^. against B. in 
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' fikree and not executed, eannot be 
attached as the trustee of Ji> 2 

Nor ean a judgment debtor Kable to 
execution be attached as the trustee 
of hrs creditor. Ibid^ 

4 The assignee of a bankrupts. es« 
tatC) after proof of a- creditor's de- 
mand, and after payment of one div- 
idend, endorses efi the notes, whieh 
constitute that demand, '^ I will be 
meeount&bte ta the bearer of this note^ 
for the benefit of the creditors of 8, 
G, (the creditor of the bankrupt) in 
proportion to their respective de- 
numds on ^tm, for such dividend 
thereof^ as may hereafter be decreed 
hy the commissioners on the within 
waned Ws. estate^ to be paid by me as 
asngneeJ'^ The assignee is still li- 
able to a foreign attachment as 
trustee of such creditor. 2 Mass. 
t7B. 

B A judgment debtor, against whom 
an execution may issue, is not liable 
to an attachment as the trustee of 
the judgment ereditor. Frescott v. 
Farker. 4 Mass. l7o. 

But if being so attached, he discloses 
the judgment as effects or credits of 

• ' the principal debtor in his hands, 
he is not* held to pay interest on the 

• ' jndsment, because he has not un- 
' «• Justly detained it. Ibid, 

"S If one summoned as trustee de- 
' ciare« that he has accepted a 
draught in favour of his principal, 
' which he thinks was payable to or- 
der, he will be adjudged trustee, 
having funds to respond the draught. 
Sebor v. Armstrong S^ Trustee, 4 

* Mass, 20G. 

7 A debtor, against whom an action 
is pending for the recovery of a debt, 
and who' was summoned after issue 

'■ joined^ and before verdict, cannot 
he held as the trustee of his credit- 
or in a foreign altachment, in virtue 
of such debt. Kiddy, Shepherd, 4 
Mass, 238. 

« Where the- debtor ot^i, has made 
an express promise to pay the debt 
to .^s. factor, tlie debtor cannot be 
lield as the trustee of «i3. in a foreign 
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attachment. Fanstaphorsty et aL r. 
Fearce, 4 Mass, 258. 
The promisor in a contract not ne- 
gotiable, but which is assigned in 
equity, cannot be held as the trus- 
tee of the promisee afler the assign-* 
ment ; but the assignment must be 
• known to the trustee, and disclosed 
by him on his examination, or he 
will be held. Foster v. Sinkley Sf 
Trustee, 4 Mass, 450. 

10 The assignee of a bankrupt is 
not liable to be summoned as the 
trustee of the bankrapt, in a process 
of foreign attachment, by the surity 
of the bankrupt in a bond to the U- 
nited States^ who has paid the mon- 
ey due on the bond ; but the action 
must be brought directly against 
the assignee. Oliver v. Smith. 8 
Mass, 183. 

11 Where Ji, was building a vessel, 
und it ^as agreed between him and 
B, C. and D, that they should own 
three sixteenths of the vessel, and 
pay that proportion of the bills ; B» 
paid his sixteenth part of the bills, 
but C. and If, did not, and Ji, ^did 
not execute nor tender a bill of sale 
ioB, but employed the vessel on 
his own account ; it was held, that 

' Ji, was accountable to if. for the a- 
mount of the supplies he furnished, 
and he was adjudged the trustee of 
B, Davis y.Marston, sMass.iW. 

12 4A, holding promissory notes a- 
gainst B, and B, holding a note of 
A, for a less amount not negotiable, 
payable by instalments : A, without 
the assent of B, indorses the sums 
due from him to B, as the instal- 
ments fall, on B's. notes, whieh 
were not then payable: — It was 
held that •A, was still chai^able as 
the trusteie of B, to the amount of 
his note to B, Oreenot^h v. Walk' 
er, et al, 5 Mass, 214. 

13 A sheriff, having received money 
upon an execution, cannot be held 
as the trustee of \he judgment cred- 
itor, until afler the judgment cred- 
itor has demanded the money of 
him. Follardy. Boss, 5 Mass, 319. 

14 tA. agrees with B, to sell him a 
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farm for 1200 dollars, B. pay§ him tee, and it shall appear upon his 

000 dollars io part, and for the re- examiimtion that a balance is duo 

mainder delivers to C*. a third per- from the firm to the copartner, a9 

SOB, goods of the valae of 700 dol* trustees of whom they are summon- 

lars, which Ji, had agreed to re- ed. Fisfc^ et al. v. Ikrrick, and 

eeive of B. in payment, and with Trustees, 6 Mass, 271. 

which C. nudertakes to discharge a 19 Where «J« aod B, were summoned 

mortgage of the same farm from Ji. as the trustees of C and pending 

en which a greater sum was then the suit C recovered a judgment a- 

due. A. conveys the farm. C, was gaiiist them which they reviewed^ 

sunlmoned as the trustee of Jt. after giving bond, &c. and pending the 

which, but before his examination, review, A. and B. settled the action 

lie extinguised the mortgage ; and with C, by paying him the amount 

upon disclosing these facts he was of the first judgment, with double 

discharged. Owen v. Estes. 5 interest and costs, they were chai^ 

Mass. 330. ed as trustees, notwithstanding sucn 

45 Where lands are fraudulently con- payment. Lodce v. Tippets and 

Teyed by a debtor, the grantee is Tntstees. 7 Mass. 140. 

not thereby a trustee for creditors 20 A public officer, who has money 

of thie debtor. How v. Field* 5 in his hands to satisfy a demand 

Mass. 390. which one has upon him merely as 

16 Where w9. and B. had, for the such public officer, cannot for that 
proper debt of j9. given C. two joint cause be adjudged his trustee^ 
and several promissory notes, for a Chealy etoLy. Brewer Sf Tnutee* 
specific quantity of merchandize, to 7 Mass. 259. 

be delivered at a place certain at 21 An executor cannot be charged as 
two several times, and j9. was sum- . the tmstee of one to whom a pecu- 
moned by a creditor jof C. as his niary legacy is bequeathed by the 
trustee ; pending the original suit will of the testator. Bams v. Treat 
the time for payment of the first and Trustee. 7 Mass. 271. 
note having arrived, B. the surity 22 Where one had delivered to hit 
of j9. paid it : A. not having satis- sureties certain negotiable promis- 
fied the execution issued on* the o- sory notes, for their indemnity a- 
riginal suit, was sned in scire facias, gainst their liabilities on his ac- 
pending which, the time for pay- count, and it wat afterwards ascer- 
ment of the second note arrived ; taitaed that the same were not ne- 
jS. was dischai^ed as trustee ; but eessary to their indemnity, no de- 
held to pay costs, not having sub- mand of them having been made by 
mitted to an exannination in the o- the bailor, it was held that the bail- 
riginal action. Jewett v. Bacofi. 6 «es were not chargeable as his trus- 
Mass. 60. tees on aeeount of their holding 

17 An auctioneer, selling goods by those notes. Maine, Fire^ Sf Maine 
orders from a sheriflf and receiving Insurance Company v. Weeks and 
the payment for them, is accounta- Trustees. 7 Mass. 438. 

ble only to the sheriff, and cannot 2B Where one summoned as trustee 

be held as the trustee of those who . had made a promissory note, paya- 

may have claims on the sheriff for ble to the wife of the defendant, for 

the proceeds. Penniman v. 'Rtig- a consideration arising wholly from 

gles, et al. Sf Trustee. 6 Mass. her property, he was adjudged the 

d66. trustee of the husband, ishutllps- 

18 The debtors to a copartnership worth v. J)royes and trustee. 8 Miss. 
cannot be held as trustees of one of 229. 

the copartners, unless another co- 24i An admistrator cannot be holden 

partner be also summoned as trus- as the trustee of a creditor of the 
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estate of his intestate. Brooks v. 
Cook and trustee. 8 Mass. 24*6. 

US Ji, having assigned all ^is proper- 
ty to B. in trust for his ereditors, 
and the same being afterwards ta* 
ken out of B,h possesion by attach- 
ment at the suit of certain of«^^s 
ereditors, B. was afterwards sum- 
moned as the trustee of w^. in a for- 
eign attachment, aild held as sueh. 
Parker y. Mnsman and trusts. 8 
Mass. 486. 

^ An agent of a fire insurance com- 
pany, established in a foreign coun- 
try, having executed a policy, on 
which a supposed loss had arisen 
was not therefore held the trustee 
of the assured. FFells v. Greene S[ 
trustee. 8 Mass. 504. 

in. Cf the form of proceedings, S^c. 

1 Evidence collateral to the answer 
of the trustee in a foreign attach- 
ment is not to be admitted. 2 Mass. 
96. 

3 The trustee of an abscondins; debt- 
or will be holden unless sufficient 
matter appear in his answer to dis- 
charge him. 2 Mass. 003. 

8 It is a reprehensible practice to 
insert the name of a fictitious trus- 
tee in a fbreign attachment, in order 
to give to the court in one county a 
jurisdiction of the suit, the deren-' 
dant and the other trnstees living 
in another county. Barker v. Ta- 
her et al. and trustees, 4 Mass. 81. 

4 The question whether trustee or not 
depends solely on the sworn answers 
of the persons summoned to the in- 
terrogatories : and the court will 
not receive a statement of facts a- 
greed to by the plaintiff, defendant 
and trustees. lb. 

The exhibiting to one summoned 
as trustee in a foreign attachment, a 
letter of one not a party to the suit, 
nor claiming the property, and au- 
thenticating its signature, but not 
|ts contents by the oath of the trus- 
tee, is not enons;h to introduce the 
contents of such letter, as facts dis- 
closed by the trustee. Stackpole v. 


Mhmnan et aL and trustee. 4 Miss. 

6 If one summoned as trustee out of 
his own county, he being the only 
trustee summoned, appear to the 
writ, and move to stay proceedings 
against him as trustee, or pray 
judgment whether he shall be hol- 
den, he will be discharged as of 
course, and will be entitled to costs 
and perhaps to extra costs within 
the equity of the statute. WUcox 
r. Mills, if Mass. 218. 

7 If he does not appear, but is de- 
faulted upon the original process, 
he cannot plead the same matter in 
abatement to the scire facias^ but 
must submit to an examination : He 
cannot still be charged beyond the 
value of the effects in his hands at 
the time of the first summons. But 
if it appears that he had no effeets 
at that time, he will not be held to 
pay costs ; but will recover costs, 
because sued out of his own coun- 
ty, lb. 

8 The answer of a trustee in a for- 
eign attachment must be received 
as true : and if he answer faJUelv 
to dischai^ himself the plaintiff's 
only remedy is by a special action 
on the ease, under the 9th section 
of the statute of 1794, c. 65, provi- 
ding this process. Whitman v. 
Hunt S[ trustee. 4 Mass. 272. 

9 Where in a foreign attachment 
the plaintiff , knowingly summons a 
fictitious trustee, to give jurisdiction 
to the court in a county where no 
trustee lives, and this matter is plea- 
ded in abatement, and the collusion 
found by the jury, the writ shall a- 
bate: but the court will not stay pro- 
eeedings upon motion for this cause. 
Davis V. Marston. B Mass. 199. 

10 A stranger to a foreign attach- 
ment, in which a trustee is examin- 
ed« is not concluded by the exami- 
nation from provinp; that there were 
facts within the knowledge of the 
trustee, which he did not disclose ; 
or that there was collusion between 
him and tbe plaintiff, or principal 
defendant in such foreign attach- 
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Inent. Andrews v. Herrings S 
Miss, 210. 

11 Where one summoned as trusted 
appears at the first term, submits to 
an examination, and is by the court 
of common pleas rightly adjud^^ed 
trustee upon the facts there disclose 
ed ; but upon the appeal discloses 
new facts, upon which he is dis^ 
charged, he is not entitled to costs, 
Lee V. Bahcoek, 5 Mass, 212. 

12 One summoned as a trustee of an 
absconding debtor, cannot appear 
and plead for his principal, unless 
he has effects in his hands, on w hieh 
the process may take effect. Blake 
V. Jones Sf Trustee, 7 Mass, 2$. 

Nor can he plead in his own name 
except when he is personally iojur* 
.ed by the process, as when he is the 
only person summoned as trustee, 
and is called to answer out of his 
county. Ibid,. 

Bat a trustee having effects may, in 
the name of his principal, take any 
legal exception in abatement, as the 
want of a i!egolar service on the 
principal* thidk 

KEW-YORKi 

Where A, a debtor of B, gave a note 
to C, for the amount of the debt, in 
order to prevent its being attached 
by a creditor of £. and before any at-* 
tachment had issued^and C, endorsed 
the note to D, who had a/lvanced 
money for A, it was held that D, nojt 
being privy to any fraud^ia A, could 
not be affected by it, and might re^ 
cover the amount of the note, as 
a hana fide endorsee for a valuable 
consideration. Warren v. Lynch* 
5 Johns. Hep, 239 

PENNSYLVANIA. 

1 Rum consigned to be sold on ac" 
count of the consignor, and to be 
applied first to the payment of a 
debt due to the consignee, is not li- 
able to a foreign attachment till the 
consignee is satisfied. 1 Dallas^ 3„ 

2 Property of a sister state is not li- 
able to an attachment for a debt 
due from such state to an individu- 
al. 1 Dallas, 77, n. 

VOL. n. i6 


3 The court will inquire into the 
eause of action in the case of a lbr« 
eign attachment, as they do in case 
of a capias, 1 Jballas, 154, 219. 

4f A foreign attachment will not li6 
against exeeutors. 2 DaUas, 73, 4. 
97, 8.. 

d Partnership debts cannot be at- 
tached to answer a separate deb(, 
qucere, 2 Dallas, 73, 4, 

6 Where goods are so vested in a 
foreign consignee, that they may be 
attached. 2 Dallas, 180. 

7 Debts mav be attached before they 
are due audi payable. 2 Dallas, 21*1. 

8 When the garnishee shall be lia- 
ble to pay interest, and when not. 
2 Dallas, 210, 6^ 

9 A debt in suit may he attached. 
2 Dallas, 277. 

10 A debt due io partners may be at- 
tached by a separate creditor of one 
of Uie partners, who shall recover 
a moiety of the amount. Ibid, 

11 A promissory note negotiated in 
JSTeW'Vork, cannot be attached. 4t 
Dallas, 47. 

12 A fund remitted to pay partieur 
lar creditors, cannot be attached* 
4 Dallas, 279. 

13 A man who comes from another 
place to reside among us, introduces 
his family liere^ takes a house, enr 
gagei in trade, contracts debts, and, 
after some time, runs away with 
design to defraud his creditors is 
such an inhabitant, as not to be an 
object of the foreign attachment^ 
but of the domestic attachment. 1 
Dallas, i52. 

14 What constitutes an inhabitant^ 
within the meaning of the attach- 
ment laws. 1 Dallas, i&8. 

15 Money paid into the hands of the 
prothonotary was attached by the 
defendant as soon as paid in ; but 
on motion, the attachment was 
quashed. 1 Dallas, 354< 

16 A foreign attachment will not He 
against an inhabitant of the state, 
though avowing an intention to emr 
igrate, and actually on his journey 
for that purpose. 1 Dallas, 480. 

17 What proof of a debt is suffioi^nt 
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in a foreign attachment; npen a 
citation to shew the cause of action. 
1 Dallas, 160. 

^8 x\fler judgment has been regnlar- 
ly entered in a foreign attachment, 
qacere, whether it is not too late to 
move to quash the writ. 1 DallaSyZdi!, 

i9 On executing a writ of enquiry 
upon a judgment in a foreign at- 
tachment, the defendant is not enti- 
tled to produce evidence to the ju- 
ry. 1 iJallas, 3f7, 

SO A shallop attached was directed 
to be sold as a perishable commod- 
ity, upon motion, and positive affi- 
davit of the debt, at the first terra. 
i Dallas, 379. / . 

31 A rule to take depositions granted, 
before the return of a scL fa, in a 
foreign attachment on notice to the 
garnishee. 2 Dallas, 78. 

^ A motion to dissolve a foreign at- 
tachment must be made to the court 
at the first term. 2 Dallas, 79. 

23 When the garnishee in a foreign 
attachment shall pay costs, and 
when not. 2 Dallas, 1 13. 

34? The fact of a debt due to t|ie de- 
fendant, being admitted in the an- 
swer of the garnishee, the court 
would give judgmeut on motion. 2 
Dallas, 211. 

35 A scire facias uj)(in a judgment ob- 
tained in the supreme court against 
a garnishee is to be brought there; 
though judgment had been obtained 
in the common pleas against the 
oris;inal debtor. Ibid. 

3^ A foreign attachment will not lie 
in the circuit court. 2 Dallas, 396. 

37 Where the ganiishee is not enti- 
tled ^o a set oH* a debt due to him 
from the defendant in a foreign at- 
tachment. 4: Dallas, 2Qi, 

38 The appearance of the defendant 
to a foreign attachment in a circuit 
court of the United States, waives 
all objection to the non-service of 
process. Pollard v. Divight, 4 
Cranch, 421. 

39 Under the foreign attachment law 
of Connecticut, an absent person, 
who is liable.for damages for breach 

. of his covenant, is an absent debtor. 
IHd» 


FOREIGN JUDGMENT. 

1 A judgment recovered in one of 
the United States is not conclusive 
upon the defendant in an action of 
debt brought here on such judgment. 
And the defendant may impeach it 
by shewing it t6 have been irregu- 
larly or unduly obtained, i Mass. 
401. 

3 »^ssumpsit ]ie% on a judgment of a 
foreign court ; but such judgment is 
onty prima facie evidence ; and 
t he defendant has all the benfits he 
would have in an action for the ori- 
ginal cause. Biittrick S^ tujs. v. Al- 
len. 8 Mass, 373. 

The afirdavit of one who a^si^ted the 
clerk of the foreign conrt,*in com- 
paring the copy, &e. and saw him 
attest it, is a sufficient terifieatioa 
of the copy of the judj2:raent^ Ibid, 

The defendant in such action, where 
the former judgment wa» rendered 
on his default, may avoid it by 
showing that he was not within the 
jurisdiction of the foreign eoort. 
Ibid, 

3 An action cannot be maintained 
in this state on a judgment, recover- 
ed in another state, in an action 
commenced by an attachment of 
goods, without a personal summons, 
or actual notice to the defendant ; 
and who was, at the time of issu- 
ing the attachment, a resident in 
this state. Kilbum v. fFoodttorth. 
5 Johns. Bep. 37. 

4 The statute of limitations in this 
state, is a good plea, in bar to an 
action of debt, brought on a jndg- 
ment in another state. Hubbellv. 
Cou'dry, 5 Johns, Rep. 1.S2. 

The judgments of the courts of other 
states are considered as simple con- 
tracts, lb. 

An action cannot be maintained in 
this state, on a judgment recovered 
in another state, against 6ai^, where 
the proceeding was by attachment 
of goods, without any personal sum- 
mons or actiml notice to the bail, 
who at the time, had removed into. 
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and became an inhabitant of this 
9tate. There is no difference^ in 
this respect, between a suit a^inst 
bail^ or a suit against the principal* 
Robinson v. 2%e execyiors of Ward. 
8 Johns. Rep. 86. 
i6 An Action of assumpsit was broug^ht 
on a judginent obtained against the 
defendant in Maryland j as indorsor 
-of a bill of exchange^ and it appear- 
ed that the plaintiff had declared 
in the suit in •Maryland^ on a protest 
fLornon'paymeutfi% well as non-accent' 
ance of thehill and theeause was there 
tried by a jury, who found a verdict 
for the plaintiff, on which the judg- 
inent was rendered : It was held, 
that the question of reasonable no- 
tice or due diligence, was a ques- 
tiQU. compounded of law and fact, 
jSLnd proper to be submitted to a ju- 
ry ; and having once been faii'ly li- 
tigated an4 decided, it was not a- 
gain to be investigated, in an action 
hrougbt in this state on the judg- 
•ineikt. Tetylor v^ JSryden. B JoJms, 

Bep. ira. 

^ A judgment obtained in anotlier 
state, i% prima facie evidence of a 
just debt ; an^ it is iucumbetil on 
the defendant to jiupeach the jus- 
tice of it, or to show, by positive 
proof, that it was irresularly and 
unfairly obtained. Ihia. 

^ The le.r loci contractus is to go- 
vern, unless the parties, by the terms 
of the contract, had in view a dif- 
ferent place. Thompson v. JCeicI> 
am. 8 Johns, Rep. 1S9. 

$9 Where the defendant lu an action 
brought here on a promissory note 
made in Jamaica^ set up infancy as 
' a defence, it was held, that he was 
bound to show that such a pica 
Wjould be fk good defence io Jam^al" 
ca» Ibid. 

iO A suit was commenced in 1803, in 
the state of Ferrnont^ against w^. as 
trustee of B. an absconding debtor, 
and in 1808, judgment was given a- 
gainst B. It having appeared that 
•d, had moneys of B. more than suf- 
ficient to pay the plaintiff, it was 
ordered that tjie plaintiff should 


have execution against the goods, 
. &c. of B. in the hands of J}. But 
d. had, in 1806, removed to thisstate 
where he had continued to reside, 
so that the exe<*ution was returned 
unsatisfied ; and the court thereup- 
on granted a rule on ^. to show 
>cause why the plaintiff should not 
have exejution against him of his 
own proper goods, &c. which rule 
was served on ^. in this state, be- 
ing an inhabitant thereof; and he 
not appearing to show cause, a 
judgment was given againt him by 
the court in Vermont, for the whole 
-of the debt, and execution awarded 
against his own estate. On this 
judgment against d. the plaintiff 
brought an action of debt in this 
«tate ; and it was held, that to war- 
rant the judgment against ^, in his 
•own person or property, there should 
have been a new suit against him, 
or a personal summons or notice, in 
the nature of a 'Scire facias $ and 
that the service -of a rule to show 
cause upon him, in this state, being 
void, there was nothing to warrant 
the judgment, and that no action 
could be sustained upon it here. 
Fenton^ administrator of Banisdall, 
•V. Garlick. 8 Johns. Rep. 194. 

it A judgment obtained in a foreign 
.attachment in a sister state is not 
conclusive evidence of the debt, in 
an action between the same par- 
ti es he re. 1 Dallas^ 26 1 . 

i2 How far the judgment of a foreign 
.court is binding here. 2 Dallas, 51, 
d94, 5, 2S1, 2, 270 to 276. 

i3 The effect of a judgment obtained 
in another state, when an action of 
debt is brought on it here. 2 DaU 
i^y 302. ^ 


1?^0REIGN LAWS. 

i Where a contract is made abroad, 
grounded on foreign laws, the court 
here will receive evidence of that 
foreign law, and give judgment ac- 
cordingly on an action brought here, 
in dne form, upon the contract. 
Crawford v. Willen. Lofft^ 15*. 
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Si Cannot bring an aetion on a for- 
eign jud^^meut as judgment, but an 
action oi* debt, and give the j<i^* 
went in evidence* Anon. . Loff% 
i50, 2 Str^ 733. 

3 Foreign lawsv mnst be proved as 
facts it' a question arise on their ex* 
istence. Mostt^n v. Faki'i^as, 1 
Onvp. 161. 

^ *i, and /?. being inhabitants of the 
United States of America, while 
those states were colonies of Great 
UrUaiUy aod before the war broke 

' out between the two countries, B^ 
eiecutes a bond to Ji. During the 
>var, but after the declaration ufin^ 
dependence by the Congress, both 
parties were attainted, their prop-* 
ertj confiscated and vested in the 
I*e8pective states of which they were 
inhabitants, by the legislative acts 
of those states, and k fund 'pranslded 
for the payment of the debts of B. in 
America, A, may maintain an ac-r 
lion on the bond against B. in Eng-^ 
land. FoUiatt v.^Ogdeu. 1 H. 
Black. 123. 

d The several acts of attainder and 
eonfiseation being considered as 
passed by sovereign independent 
states, Wright v, JVtdt Sf (U. 1 JJ, 
Black. 149. 

It is not a good plea in bar of the 
aetion at law, that an ample fuad 
"Was provided out of the effects of 
B, in America^ for the payment of 
liis debts, to which .fl. might and 
ought to have resorted, and out of 
whicli he might have been paid. X 
If. Blaejc. 149. 

7 But that is a good ground for re- 
lief iii equity. 1 H, Black. 149. 

a Accordingly aji injunction was 
granted by tne court of chancery, 
to prevent execution being taken 
out OB a judgment obtained in an 
action at law, on a promissory note, 
)khe circumstances of which resem- 
bled those of the ease Qf ^olliott v. 
Ogden. See WriglU v. J^utt cj al 
in Cane, i H. BUick. 136, n. 

,S But Vice JViight v. Simpson^ in 

Cane. 1802, wJiere a bill to have 

.houds dcjlivercd up, or to compel 


the creditor to resort, in the first in« 
stance, to the fund arising from the 
confiscation, n^s dismissed by I^d 
Eldony C, on the ground that it did 
not appear that the creditor had the 
clear means of making his demand 
effectual against that fund : JLord 
Chancellor also expressing an opin- 
ion in favour of tlie right to sue per- 
sonally was in that ease against the 
authority of Wright v. ^ttity ahove^ 
6 Ves, jun. 714. 

10 The penal laws of foreign eoan* 
tries are strictly local, and effeet 
nothing more than they can reach, 
aod ean be seized by virtue of 
their authority. Foliiott v. O^-*. 
den. 1 H. Black. 123. 

11 Th« judgment in the ea^e ofl^o^ 
Uott V. O^hfij was affirmed by the 
ooutt of King's Bench, on a writ of 
errort, T. 30, G. 3., but on gronads 
different from those on which the 

. court of qommon pleas proceeded. 
The court of K. B. holding that the 
acts of confiscation passed in the 
several states of JV*or^^ America^ af- 
ter the declaration of independence 
and before the treaty of peace, by 
which this country acknowledged 
their independence, were to be con-; 
sidered as a nullity in the courts of 
law in this country. Ogdenv. Fot- 
Uott. 3 l^erm Bep. 726 .* and see 
Dudley v. Foliiott. 3 Term Rep. 
d84: and Tarl. Cases, Svo. 4. 111. 

12 A natural-born subject of Great 
Britain may be also a citLseii of a 
foreign country {America for exam- 
ple) for the purposes of commerce, 
and entitled to all the advantages 
of an American, under a treaty With 
that country ; the circumstance of 
his coming over to Greet Britain^ 
for a temporary purpose, does not 
deprive him of those advantages. 
Wilson V. Marryat. 8 Ikrm Bep. 
31. Affirmed in Cam. 8cac. 1 Bos. 
4' PiUl. 430. 

13 As to the effect of judgments in 
foreign courts, upon property of 
Britisli subjects within their juris- 
diction, and how far such judgments 
shall be flowed to interfere with 
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the laws of this country, see the o- 
pinion of JByr^, C. J. of C. P. 3 if. 
mack. 409. 

14 A statute of another State, relied 
on in defence, must be set out in the 
plea, and the general allegation, 
that the proceedings were pursuant 
to the statute is not sufficient, i 
Mass. 104*. 

15 The lex loci contractus is not to 
govern as to the mode of enforcing 
a contract. Lodge v. Phelps, 1 
Johns. Cas. 139. 

16 A, residing in the state of Missa^ 
chv;settSj qjA owning lands in the 
state of JSTeW'York^ entered into a 
contract in Massachusetts, with B. 
an inhabitant of J^Tew-York, for the 
sale of the lands to him. B. gave 
to Ji. a bond for the consideration 
money, payable in fonr years, and 
also foar promissory notes, payable 
in one, two, three, and four years, 
for the interest on the bond, at the 
rate of six and an half per cent^ and 
•d. executed a bond to B, condition- 
ed to execute a conveyance to him 
for the land, on the payment of the 
bond and notes. In an action 
brought in this state, by Ji, against 
JB. on the notes, who pleaded usury, 
it was held that the law of Massa- 
chusetts was to govern, and the 
notes were usurious. Van 8ehaUc 
V. Edwards. 2 Johns. Cos. 855. 

i7 The courts of this state do not 
take notice of the laws of a foreisn 
eountry in regard to stomps, or mat- 
ters of revenue. Trustees of Ran- 
dall V. Rensselaer, i Johns. Rep. 
95. 

18 The' coiiimon law of a foreign 
country may be proved by intelli- 
gent and respectable witnesses : but 
foreign statute cannot be proved by 
paroL He^ry v. Clarkson ^ Van^ 
horn. 1 Johns. Rep. 385. 

19 Where a note was made sin Jat(ia?- 
ca, payable in Mw-Forkj it was 
held, that the contract was to be 
governed by the laws olMw-Fork. 
l^ompson V. Ketcham, 4t' Johns. 
Rep, 2S5, 

30 This court will take notice of the 


laws of other states, authorizing the 
attachment of the goods and credits 
of a non-resident debtor by a non- 
resident creditor ; and where D. a 
creditor of B. in JSTew-Forky attach- 
ed a debt doe from Ji. in Marylandy 
to B. and B. afterwards brought a 
suit against A. in ^w-Twkj for 
the same debt ; it was held that the 
pendency of the attachment in Ma- 
rylandj might be pleaded by Ji. iti 
abatement of the suit here.' Em- 
tree Sf Collins V. Hannoy 5 Johns^ 
Rpf. 101. 

21 An instrument for the payment of 
money, executed in Virginia, but* 
payable in JVhv-Fork, and which, 
by the laws of Virginia, was re- 
garded as a sealed instrument, was, 
in a suit here upon it, held to be a 
negotiable note or simple contract, 
and to be governed by the laws of 
this state. Warren v. Lynch, S 
Johns. Rep. 239. 

22 Foreign laws must be proved as 
facts. Church y. Hubbard. 2 
Cranch, 187, 236. 

The certificate of a consul of the U- 
nited States under his seal, is not 
evidence of foreign laws. Ibid. 

23 If foreifi^n laws are not proved to 
be in writing, as public edicts, they 
may be proved by parol. Livings^ 
ton V. Maryland insurance Company. 
6 Cranch, 274-. 

24j All rights to the testator's person- 
al property are to be regulated by 
the laws of the country where the 
testator lived ; but suits for those 
rights must be governed by the laws 
of that country in which the tribu- 
nal is placed. Dixon v. Ramsey. 
3 Cranch, 319. 

25 Where the lex loci shall govern 
the contract. 4 Dallas, 327, 419. 
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A plea to the jurisdiction is no foreign 
plea, nor a plea of privilege, nor of 
ancient demesne ; which pleas are 
never sworn. A foreign plea is, 
where the defendant by his plea 
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would remove tl&e cause of action 
out of the countj where the pla?ii- 
titf had kid it. Cholmty v. Broom, 
3 $alk. i7B. 


JPOHFEITURE. 

1 No grounds for distinction that 
' goods are forfeited in a wreck, be- 
cause no live animal escaped. 
Hamilton ^ Smith v. Davis. 5 
Burr. 2732. 

2 A lease and release by tenant for 
life do Bot create a forfeiture. 
Grills V. ManneU. fFilles^ 378. 

But a feoffment does. Ibid, 
.^ If a ship be seized as forfeited un- 
der the navigation act, (12 Car. 2. 
c. 18.) by a governor of a foreign 
country belonging to Great Britain^ 
the owner cannot maintain trespass 
against the party seizing, although 
the latter do not proceed to condem- 
nation; for by the forfeiture the 
property is devested out of the own- 
i»r. Wilkins v. DespardL 5 Term 
Bep. 112. 
S A record of condemnation of goods 
in the eiLchequer, for being smug- 
gled^ is a good defence to an action 
jPor goods sold and delivered for the 
AVLxae goods, although it did not ap- 
pear that tiie plaintiff had any no- 
tice of the proceedings in the ex^- 
iehequer. l^omas v. Whithers^ sit, 
et GuildhalL Coram GoiddJ. B 
J*erm Bep. 117, n. 
6o it is a good defence if the goods 
be afterwards seized as having been 
smu^led, though no condemnation 
proved. Henrm v. Perry^ sUUng 
at Wesm. coram Lord Mansfield, 5 
Term Rep. 117, n. 
•A. being entitled to a life estate 
subject to a condition not to chai^ 
or encumber it, granted an annuity, 
and demised the land as a security : 
but there being a defect in the me- 
morial of the annuity, it was held 
that the deed was wholly void, and 
did not work a forfeiture of the es- 
tate. Denn d. Dolman v. Ddmati, 
5 Term Ben, 6*1^ 
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FORFPTURja. 

7 In an action against a wharfinger 
to whom goods were sent to be ship- 
ped, for neglecting to take out a suf- 
ferance, for want of which the 
goods were seized, it is not necessa- 
ry to aver or prove that the goods 
were condemned by a sen'tence in 
rem. Baker v. Liscoe. 7 Term 
Bep. ±7i. 

S In such a CAse it is sufficient to a* 
ver^ tliat '^ for want of such suffer- 
ance the said goods were seized as 
forfeited, whereby the same became 
wholly lost to the plaintiff;" and 
proof of a seizure in fact by the of- 
ficer for a just cause of forfeiture 
will sustain the declaration. 7 
Term Bep. 171. 

9 After judgment for the plaintiflf in 
ejectment, against a tenant claim- 
ing as a purchaser from the com- 
missioners for the sale of forfeited 
estates, the court ordered the it?rU 
of possession to be stayed, until the 
plaintiff should uiake comjiensation 
to the tenant for his improvementsi 
pursuant to the act passed May ±2^ 
i7B^. Jackson ex aem. Bobinson v. 

' Munson. 1 Johns. Bep. 277. 

10 Judgment of conviction under the 
act for the forfeiturei^of estates, &e. 
is considered as the conviction ; and 
, where such judgment had been reo" 
dered in 1781, but the record not 
signed until July, 1783, the eonvie- 
ti^n was held to be good, - and not 
-w4thin the provisions of the treaty 
heiv^'een Gre^t firitain and the U- 

^ nited States. Jackson-^ejp dem. The 
People V. Snyder. 1 Johns. Bep. S20. 

11 Whether tenant 1)y the ,»curtesy 
iniatej forfeits his estate on an at^- 
ifiinder of the :husband for jtiiedSQU^ 
S i)dias^ 479^ 

Tenant for life conveys in fee \jj deei 
recorded, it is no forfeiitore ^f .hil 
estate. 

12 Forfeiture for transporting good* 
from Maryland, across Delaware to 
Pennsylvania, without permit and 
report. 4 Dallas, 28. 

13 Tenant by the curtesy initiate has 
not an estate forfeitable by his at*' 
ts^inder for treason. 4 jDo/bs, i#iU 


FORFEITURE. 

I4b Ifa false oatb be taken to proeare 
a register fbr a vessel, the United 
States have an election to proceed 
Against the vessel as forfeited, or a- 
gainst the person who took the false 
oath for its value. But, until that 
^leetion is made, the title to the ves- 
sel does not vest in the United 
States under the forfeiture ; and the 
United States caqnot maintain an 
action for money had and received 
against the assignees of the person 
^ho took the oath, and who had be- 
come bankrupt | the assignees hav- 
ing sold the vessel and received the 
purchase-money before the seizure of 
the vessel. United ^ates v. Grundy 
et aU S Cranck^ 337. 

10 Wine and spirits saved from a 
wreck and landed, are not liable to 
forfeiture, because unaccompanied 
vith such marks and certificates as 
are required by law ; nor because 
they were removed withont consent 
of the collector, before (he quantity 
and quality were ascertained, and 
the duties paid. Peisch v. Ware, 
4 Cranck, 347. 

Tbe owners of goods cannot forfeit 
them by an act done without his 
consent or connivance, or that of 
some person employed, or trusted 
by him. Ibid, 

16 No sentence of condemnation can 
he affirmed if t^ie law under which 
the forfeitore accrued has expired, 
although a condemnatian and sale 
may have taken place an^ the mo- 
ney paid over to the United States 
hefore the expiratitin of the law. 
This court in reversing the sentence 
will not order the money to be re- 
paid, but will award restitution of 
the property, as if no sale had been 
made. Schooner Rachel v. United 
Slates. 6 Cranchy 329. 


FORGERY. 

1 Forging a receipt for goods which 
the defbmlant is bound to deliver is 
pani«hable at common law. If the 
information charges that A, exifitens 
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onerabilis to deliver, &c. did, with 
iutent to defraud, forge an indorse- 
ment, &,c. it is sufficient ; for it is 
not necessary to shew an actual 
prejudice ; a possibility is enough. 
The King v. Ward. 2 Str. 747. ' 

2 Indictment of forgeryc on 6 Eliz. 
c. 14, that t^. being seized of Jawickf 
the defendant forged a conveyance 
of Jatvick park ; for a forgery with 
intent to charge is within that act. 
The King v, Japket Crooke. 2 Str. 

• 901. 

3 The forging of any writing by 
wltich a person might be prejudiced 
was punishable as a forgery at com- 
mon law, and this too though nobody 
was in fact prejudiced by it. 

Forgery is punishable, though th» 
thing forged is never published. 
The King v. Ward. 2 L. Raynamd^ 
1461. Str. 747. 

4 Where a merchant intrusts his 
clerk with his blank indorsements^ 
and oue by false pretences obtains 
and uses them, such fraudulent use 
of them is not forgery : nor is it suck 
fraud as will discharge the indors- 
er as against the indorsee. Pidnam 
et al. V. Sullivan et al. 4 Mass. 44. 

B Forging the following order : " Sir, 
the bearer, Jtfr. 'Richardson^ being 
our particular friend, having occa- 
sion to proceed from JV>w-Forfc to 
Philadelphia^ we have requested him 
to call on you, desiring yon to ac- 
cept his draft on us, on demand, for 
±S dollars. Your compliance will' 

/ much oblige, sir, your iiomhie ser- 
vants, dibbs Sf Channing^^ is not 
forging an order for the payment 
of money, within the statute. T/te 
People V. Thompson. 2 Johns. Cos. 

342. 

6 But see, by a subsequent statute^ 
24 sess. c. 54, by which it is declar- 
ed to be forgery. 

Since the act of the 30 sess. c. 173, s, 
1, it is not felony, in this state, to 
utter and publish a forged note of 
the bank of another state, for tbe 
layment of a sum less than one dol- 
lar ; nor is a person possessing such 
a note, w ith intent to utter it, iii- 
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dietable ander the aet of the 3 1 8es& 
c. 150, 8> 7. The Feople v. WiUon. 
6 Johns. Rep, 320. 

y Forging* a paper, in the folUwing 
words : '^ Mr. SeWard^ sir, let the 
bearer trade 13 dollars and 25 cents, 
and you will oblige yours,'' &e. was 
held to be forging an order for the 
delivery of goods, within the statute. 
The Feople\. Shaw. 5 Johns. R^p. 
236. 

8 Forging a paper, as follows : " Due 
Jacob Finchf one dollar, on settle-- 
ment this day," &Cv is forgiug a 
note for the payment of money with- 
in the statute. The People v. Finch. 
6 JoAtis. Rep. 237. 


FRANCHISE. 

1 Franchise cannot be allowed on 
motion unless it has been formerly 
pleaded and allowed, and is upon 
record. Hinton v. Hem. 2 Salk. 
450. 

2 Franchise of the university of Ctr- 
ford^ by 14 H. 8, grants them pow- 
er of trespasses over all persons 
whomsoever, if a scholar be a party. 
Rush v. The Chancellor and Scholars 
of Oxford. 1 Salk, 343. 

8 The king may grant a franchise 
within the duchy of Lancaster^ and 
out of the county of palatine, under 
the great seal. Mill v. Clerk, l 
L. Raym, 341. 

4 Where there is a franchise of a 
prison there must be agaol delive- 
ry. 2^he ^fieen v. Taylor. 1 Salk. 

343. 
B By Ions; estabKshed and recogniz- 
ed practice of B. R. a writ of capias 
with a non omittus clause, may is- 
sue in the first instance, and be ex- 
ecuted by the sheriff within a par- 
ticular liberty (such as the honour 
of Font^fract in the county of Fork) 
the bailiff of which has the execu- 
tion and return of writs, without a 
prior writ of latitat first issued, and 
a return made by the sheriff of man- 
davi ballivo qui nullum dedit respon- 
8um^ and therefore no action on the 


case lies by the bailiff of sQch litr^ 
erty against the party suing out 
such writ, upon an allegation that 
it was ivrongfuUvy injuriously and 
deceitfully caused .to be issued by 
him, to the damage of the plain tift''s 
office, &c. Carrett v. SmaUpage. 
9 Eastj 330; 


FRAUD. 

1 The maxim that a party shall not 
be received to aver against his own 
deed, does not apply to the case of 
a deed obtained by fraud. BUss et 
al. v. Thompson. 4 Mass. 488. 

2 The common law requires good 
faith in all contraets^^ and where one 
over-reaches another by false alle- 
gations or frauduleiit concealmeots, 
the law will compel him to pay o- 
ver the money obtained by such 
means to the party, to whom in 
equity and good conscience it lit" 
longs. Ibid. 

3 Where one is answerable ta two 
or more, jointly, for a fraud, and 
jetties with one of them, the cause 
of action is severed, and he shall 
still answer to the rest. Baker v« 
Jewell. 6 Mass. 460. 

4 A false and fraudulent affirma*- 
tion made by a seller of an estate 
to two or more purchasers, is in its 
nature a several tort to each and 
they cannot join in action. Ibid. 

5 Courts of law and equity have con- 
current jurisdiction in matters of 
fraud ; and fraud may be set up as • 
a defence to a suit at law brought 
by a merchant against his factor for 
the amount of goods sold. Le Ouen 
v. Gouvemeur and ICemble, in error. 
1 J(^n8. Cases^ 436. 

6 Frand will vitiate any contract ; 
and if the contract be void on ac- 
count of fraud, the party may waive 
it, and bring an action' of assumpsit. 
Willson v. Foree. 6 Johns. Rep. 110. 

7 Where on the sale of goods, the 
, vendor took the note of a third per- 
son, payable at a future day, in 
payment, at his own risk ; and there 
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^^sa a fraadfllent. representation on 
the part, of the vendee as .to the 
liote^ it was held that the vendor 
inight brin^ his action immediately 
against, the vendee^ for goads sold 
and delivered* Itid^ 

8 Where the plaintiff brings an Ac- 
tion for a deceit of frand in the sale 
pf a chattel^ the deeeit or fraud niust 
be substantively alleged in his de- 
claration, otherwise no proof of it 
is admissible. Everison^s Eocecu* 
tor»v. Jftiks. 6 J(^ra. Rep. 138. 

9 Fraod consists in intention; and 
that intention is a faet which must 
be averred in a plea of fraud. Jtfoss 
T. Riddle. 5 Cranch, 35 u 


i'HAUDULENT CONVEY^ 

ANCES. 


i A deed fraudulent as to creditors 
cannot be avoided by a creditor the 
consideration of whos^ demand is 
lU^s^al. i Mass. 165. 

2 What acts and (Sircurrtstanees of a 
frdndalent nature will avoid con- 
veyances as aeainst creditors. Sands 
a al. V; OodiiJise et aL 4 J, R. 536. 

Conveyanees aiade to defeat creditors, 
are void by comoion la^v, as well as 
by the statutes of frauds. Ibid. 

8 Where deeds are void on ih*i 
^ound of absolnte fraud, they are 
to be considered as void, ab initio ; 
and are not allowed to stand as se- 
curity to the grantee for any ad- 
vances, he may have ihade, or 
responsibilities he may have enter- 
ed into, on aeeount of them. Ibid. 

4 Where the grantor of a deed made 
to defeat creditors, afterwards be- 
comes a bankrupt the grantee is ac- 
countable for the rents and profits 
aubsequent to the act of bankrupt- 
cy, or from the time when the right 
of the ' creditors to call him ta an 
aecoQQt aecrned; add not before. 
Ibid. 

$ Where a bill in chancery was fil- 
ed by creditors to set aside the deeds 
of a bankrupt, on the s*round of 
frand, it was held, that the proper- 
VOL. ii. 17 


ty was not to be placed in the hands 
of a master to be distributed, but 
WAS to be disposed of by the assignees 
of the bankrupt, according to the 
bankrupt law of the Unitm States. 
Ibid. ^ 

6 Where a perlbn makes a fraudiu- 
Jent conveyance of bin goods to an- 
other, for the purpose of defeating 
his creditors, and dies intestate, the 
cionveyance, tboogh void as Against 
creditors, is good against the intes- 
tate, and an action may be maiur 
tained against the administrator fof 
the goods. Osborne v. Moss. 7 
Johns. Uep. 161. 

fit /t n «^ 

7 A, eouressed judgment to JB. frdu» 
duUntlyi for the purpose of defeat- 
ing his creditors, on which execu- 
tion issued, and the goods of wS. 
were seized, when w}. died intestate, 
and the goods were pui'chased by Bi 
at the sheriff's sale;, as the highest 
bidder, but for the sanie fraudulent 
purposed ; and d. being a creditor of 
^. took out administration on his 
estate, and seized and took the 
goods oiit of the possession of B. aa 
bein^; the property otji. In an ac« 
,iion of trespass brought by B. a- 
gainst C, it was held that C. in his 
character of^ administrator, eonl^ 
not impeach the judgment, on the 
ground of fraud ; and that he had 
no right to take the goods, as cre- 
ditor, without suit, but was a tres* 
passer. Ibid. 

But though C. was administrator of 
•4. he mighty as a creditor, have 8U« 
ed B. as exectdor de son tort. .Ihid.. 

8 Though a purchaser of goods knows 
of a judgment against the vendor, 
at the time of the sale^ the fact will 
iiot, of itseff, render the sale fraud- 
ulent or void I but if he knows of 
the judgment, apd purchases with 
a view, and for the purpose of de- 
feating the creditor's execution, it 
is fraudulent, and the sale is void, 
notwithstanding a full price has 
been paid by the purchaser. The 
sale must be^ bona fidey as well as 
for a good con^i-Jeration. Beal^ v. 
Guernsey. 8 Johns. Rep. 446. 
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^ The non delivery of the goods to 
the vendee, at the time of the saie, 
as only prima facia evidence of 
fraud, and uilay be explained by cir- 
cumstances. Ibid. 

iO The possession ^an insolvent af- 
ter a bona fide assignment of all his 
property, for the beneHt of all his 

• creditors, is not fraudulent, when 
continued at the request of the as- 
signees and for their benefit, rre- 
denbergh v. White et aL 1 Johns. 
Cases^ 156. 

11 A. demised a house to B. for one 
year, and in order to seeure Ihe pay- 
ment of the rent B. executed a bill 
of sale of his furniture, goods, &c. 
in the house to A. on condition to 
he void on payment of rent, provid- 
ed that it did not impair J.^s right 
to distrain. After a quarter's rent 
became diie, B, removed part of the 
goods, and sold them to C, for a 
valuable consideration, but with in- 
tent to defeat the security of •^. It 
was held, that, the bill of sale of 
the goods was a moitgage, and that 
the possession hf the mortgagor be- 
ing consistent with the face of the 
deed, there was no evidence of fraud. 
Barrow \,Paxton, 5 Johns, Rep, 258. 

12 Possession of the goods by the ven- 
dor after sale is only prima facie 
evidence of fraud. Ibid, 

(See contra. Hamilton v. Russell, l 
Cranch^ 309, and in this Digest, un- 
der Bill of Sale. 

13 Unless an assignment made bv a 
debtor in trust to pay certain credi- 
tors^ be merely colourable, and for 
the sake of the resulting trust, it is 
not on account of such resulting 
trust or residuary interest, void. 
Wilkes et aL v. Ferres. 5 Johns. ' 
iiep. 335. 


FRAUDS, STATUTE OF. 

1 The statute 13 Eliz. c. 5, and 27 
Eliz. c. 4, cannot receive too liberal 
a construction^, or be too much ex- 
tended in suppression of fraud. 
Cadogan v. Kennett. 2 Cmvp. 43a 


But such a eoQstruetion i§ not to he 
made in support of creditors as wilt 
make third persons sufferers. ' Ihid* 

If a transaction be not boTUt jUle^ its 
being for a valuable eousideralioii 
will not alone lake it out of the ata- 
tute, nor even* in some eases a 
change of possession. lb. 

Thus the purchaser of a creditor's 

foods, knowing of a sequestration 
y chaneery, or of a judgment and 
execution, though made for a rala- 
able consideration, is void. Ibid, 

Possession of goods is evidence of 
fraud ; sec us of a lease. lb. 

The statule 27 Eliz. c. 4, does not go 
to voluntary conveyances, noierely 
as beinu voluntary, but to such as 
are fraudulent. Ih. 

The circumstance of a man's being 
indebted at the time of a volantary 
conveyance, is an argument of fraud! 
the question therefore is, whether it 
was done bonafde^ or to defeat ore- 
ditors. lb. 

2 If a charge is simple, and the de- 
nial coupled with circumstances^ it 
is a great presumption of fraud. 

3 The very title and ground of the 
statute of frauds has been the rea- 
son of many exceptions from tho 
letter. Anon. Laffty 831. 

Every construction of the statute of 
frauds which would be good in e- 

^ quity will be good in law. Ibid. 

The note of the agent will be the note 
of the party, so as to take it out of 
the statute, though the agent has 
not an express authority to sign, 
but a general authority. Ibid. 332. 

4 A parol promise made before mar- 
riage to settle wif(^'8 fortune on her 
after, within the statute of frauds; 
but such a promise on marriage is a 
suiiicient consideration to snpport a 
settlement made agreabie to it af' 
ter. Countess Dowager of Montague 
V, Maxwell. In Chancery. 1 Sir. 

236. 

5 Sales by auction, where the buyer 
gives in bis name to he written 
down, good within the statute of 
fraad»» ^ And %. Whether the »ta- 
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lute extends at all to sales by auc- 
tion ? Simon v. Metevcer, 1 Black, 
099. 3 Burr. 1921. 
^leeptioDs to tlie statate of frauds. 
Ibid. 600. 

6 A false or epllusive action shall 
fioaciude against the parties to the 
fraud ; but all the world besides is 
permitted to controvert it. ^inou. 

7 Fraud in the legal sense is any 
act unwarranted by law, prejudicial 
to third persons. Harmon v. Fish'' 
ar. Lofftj4>76, iCowp.ur. 

S Letter ^o agent to deliver title- 
deeds to O. defendant having a- 
greed to dispose of it within the 
statute of frauds. Seagood v. JVeale^ 
In Chan, i Sir, 426. 

9 Parol promise to be performed on 
a eontingencj, is not within the 

. statute of frauds, though that hap- 
pens not within a year. ^Anonymous. 
1 8aUc. 280. 

10 Fraud eanndt be gone into en a 
general replication of non assi^na- 
vUj and in an assignment by a for- 
mer assignee to a beggar is not 
frauduleiit. Ijekeux v. Msh. M 
GuildhalL 2 Sir. i 221. 

11 Permitting tke vendor to continue 
in possession wfl), in general, 
make a sale fraudulent against cre- 
ditors : but if one man lends mo- 
ney to huy furniture, and takes a 
bill of sale of the furniture, leaving 
it in the vender's possession will 
not make the sale fraudulent. An 
innkeeper ciinnol be a bankrupt 
Wilson v. .Mill&. 1 L. Baymondy 
286. 

12 An agreement was made in con- 
sideration of ah paid by the plain- 
tiff to the defendant ; he (the de- 
fendant) promised to pay the plain- 
tiff* tol. upoi^ bis day of marriage, 
which happened about nitic years 
after this i^reement : and now, an 
aetion being broua^ht upon this pro- 
mise, it wa9 adjndp;ed, that a memo- 
randum in writing was not necessa- 
ty in this case, because the niar- 
riiu>;e might have happened within 
a year after the agreement ma4e. 
Bmitk Westhali 3^8alk, 9. 


^3 To make a voluntary settlement 
void against a subsequent purcha- 
ser, witliin the stat. 27 £liz. c. 4, it 
must be covinous and fraudulentf 
not voluntary only. Doe v. Bout' 
ledge* 2 Cowp. 705. 

A purchaser, to entitle himself to th» 
protection of the statute 27 £liz. c. 
4, against a fraudulent settlement^ 
and to set it aside, must be a pur- 
chaser bonajidey or for good consid- 
eration, or marriage. Ibid. 

But he need not he a purchaser for 
money. Ibid, 

14 A testator being about to alter his 
will, and leave Tiis nephew lOOl. ; 
bis executor being present* tells 
him he need not after his will, for 
lliat he will pay his nephew the 
lool. which, after the testator's 
death, he refuses to do. This is a 
fraud upon the testator. Executors 
ofKnningale v. Executor of Elm^ 
Mt. In Chmc. 1 Wib. 227. 

15 Landlord going to distrain is indu- 
ced not to do so, on a person in pos- 
session of die goodsy b^ a bill , of 
sale, undertaking to pay the rent 
dtie« This is a good contract to 
pay H'lthin the statute. Williams 
v. Ledper. 2 Wils. 308. 8 Burr^ 

1886. 

16 An agreement to leave money by 
will neecl twt be in writing, though, 
.uncertain as to the time of perfor- 
mance. JBenton v. Emblers. l 
Black. 353. 

17 Executory contract for goods, not 
within the statute of frauds. Tow-* 
trs v. Sir John Osborne. 1 Sir* 
503. Md Clayton v. dndrews. 4 
Burr, 2101. 

18 Statute of frauds not pleadable 
where the agreement is executed ia 
part. Earl of Jlylesford'^s case. In 
Chanc, 2 Str. 7*83. 

19 Sealing a will is a signing withim 
the statuta of frauds. Wamefori 
V. fVameford. 2 Str. 764. 

20 Want of possession on a bill of 
sale a notoriotis badge of fraud. 
Martin v. Podger. 2 Black. 701* 
6 Burr. 263 1. 

21 The statute of frauds 29 Car. 2, e. 
, s. 1 f, onl^ provides for jtidg^- 
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ments aflfecting land in ca$e qf pur- written and signed by the vendor, 

chasers. SavU v. fFUt^ire, tVilr referring to the order, may be con-* 

lesy 4^8, r?. a. neetled with the bill of parcels so a,s 

22 Promise to pay the debt of anoth- to take the case out of the statute* 
er, within the statute of frauds. Ibid» 

FUh V. Huichinsfm. 2 IVils. 94. ^ The statute of frauds wili prevent 

23 No person can, by the statute of a parol agreement to buy goods, 
' frauds, be charged upon any pro- without either earnest or delivery, 

mise to pay the debt of another, from giving the buyer any property 

unless the agreement upon wbich in them. In such case therefore, 

•the action is brought, or some note the buyer cannot maintain trover a- 

or memorandum th(9*eof, be in wri- gainst the vendor who sells them to 

ting ; by which uord agreement another person. Mexander v. 6bm- 

inust be uuderstood by the consider fter, % H. Black, 20. 

ration for the promise, as w^ll as 30 It was in this ease, said by Mn J, 

• the promise itself. And therefore Wilson^ that where ^ sale is not im- 
wherc pne promised in writing to mediate, as in ease of a contract to 
pay the debt of a third person, with- purchase a carriage when built, it 
out stating on what consideration, U not within th^ statute, t JET. 
it was holden that parol evidence Black. 20, 

pf the considr' ration was in^missi** 91 But in a subsequent tvi^e where Jl* 

ble by the statute of frauds ; and and B. had entered into a verbal a- 

consequently such promise appear-. greement for the sitle of goods to be 

ing to be without consideration up- delivered to .4. at a futi^re period, 

' on the face of the written engage- (there being no earnest paid, nor a- 

inent, it was ni^nk pactum^ and ny note in writing, nor delivery of 

eave no cause of action. Wain v. ' any part of the goods,) Lord Lough- 

JFalters, 5 East, IQ. borough and Gould and Heathy Jus- 

M The statute is supposed tq have tices, held this contract to be void 

been drawn by Lord Hale. Ibid. 17. within the statute, though it had 

fd A memorandum, signed by the de- been admitted by B. in his answer 

fendants, whereby they agreed to to a bill in chancery, filed for the 

give so much for goods, takei the performance of it ; at the same time 

case out of the 17th sect, of the sta- pleading the statute. Bondeau v. 

lute of frauds though not signed by Wyatt. 2 H, Black. 63. 

the seller, nor expressing any con? |[Mr. J. Wilson^ (absent as a eommis- 

sideratioii for the defendant's pro- sioi^er in chancery,) expressed his 

• mise, otherwise than by inference adherence to his formei* opinion.] 
from their own obligation. Eger-. S2 A sale of goods for more than lol. 
t6n V. Matthews. 6 East ^ 307. by sample at one place, to be after- 

2Q But a note, signed by the seller wards delivered at another, is with- 

' only, and not expressing the name in the statute of frauds^ if no part 

of the buyer, is not sufficient. of the goods contracted for were de- 

Champion ^ tiL v. Plumm^r, JV^ew livered nor any thing given by the 

Rep. 252. buyer to bind the bargain, nor any 

SI7 A bill of ]>arce1s, in whie^ the memorandum thereof in writing, 

vendor's name is printed, delivered Cooper v. Elston. 7 Term Rep. 14r. 

to the vendee at the time of an or- 88 Where goods are ponderous and 

, der given for the future delivery of incapable of being handed over by 

" goods, seems to be a sufficient mem- actual delivery, it may be done by 
orandumofa contrfict within the that which is tantamount, as hy de- 
statute of frauds. Saumlerson v, * livering the key of a warehouse in 
Jackson. 2 Bos. Sc Full. 2BS. which they are'. Therefore, after 

^8 At aU events a subsequent letter, a bargtun and sale of a stack of 
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' liay between the parties on (he spot, 
evidence that the vendee actual ly 
sold part of it to another person, by 

• whom, though against the vendee^s 
approbation, it was taken away, is 
sutheieot to warrant the jary in find- 
ding a delivery to and acceptance 
by the vendee ; thereby taking the 

' case out of the statute of frauds. 
Chaplin V. Rogers, i East^ 192. 

fi4 «^. having sent to B. a bale of 
sponge, (under a verbal order from 
the latter,) for which he charged 
dls. per pound ; B. returned it, and 
at the same time wrote a letter to 
Ji. stating that he had examined the 
sponge, and finding that it was not 
worth more than 6s. per pound, he 
liad sent it back. Held that tUs 
letter did not amonnt to such an ac* 
eeptanee of the goods as would 
take the', case of the stat. frauds. 
Kent v. Huskinson. 3 Bos. Sf FvU. 

' 2B3. 

85 A parol promise to pay the debt 
of another, and also to do some oth- 
er thing, is void hv the statute of 

' frauds. Chater y. Beckett. 7 Term 
Bep.SOi. 

39^ d, being insolvent, a verbal agree* 

' lAent was entered into between seve- 
ral of his creditors and B., whereby 
B. agreed to pay the creditors 10s. 
in the pound, in satisfaction of their 
debts ; which they agreed to accept, 
and to assign their debts to B. : 
held that this agreement was not 
within the statute ; not being a col- 
lateral promise to pay the debt of 

' another, but an original contract to 
parehase the debts. Ansley v. Mar- 
dsn. ^ew Rep. 124. 

37 The plaintiff", a broker, having a 
Jien oil eertaiu policies of insurance 
effected for his principal, for whom 

' he had given his acceptances ; the 
defendant promised that he would 
jprovide for the payment of those 
aeeeptanees as they became due, 
npon the plaintiff''s giving up to him 
such policies, in order that he might 
collect for the principal the money 
due thereon from the underwriters ; 
which was accordingly done^ and 


the money was afterwards re- 
ceived by the defendant : held that 
this was not a promise for the debt 
or default of another within the 
statute 6f frauds; and tha^ the 
plaintiff* might recover against the 
defendant as well for the breach of 
agreemeut in not providing for the 
payment of the acceptances, as al- 
so upon a count for money had and 
received, &c. Castling v. Albert. 
2 Eastj 325. 

38 A sale of lands, though by auction, 
is within the statute of fra:ids. 
Walker v. Constable. 1 Bos. «§• 
Full. 306. 

39 Where one was alleged to have 
bought an estate for another, which 
he had articled for in his own name, 
but there was no written agreement 
between them, nor any part of the 
purchase-money paid by the plain* 
tiff", parol evidence that the estate 
was purchased for the plaintiff* was 
refused, and equity refused to corn- 
pel a conveyance. Bartlett v. Fick- 
ersgillj in chancery, cited in K v. 
Boston. 4 Easty 577. 

40 A contract with the owner of a 
close for the purchase of a growing 
crop of grass there, for the purpose 
of being mown and made into hay 
by the vendee, is a contract or sate 
of an interest in or concerning landm 
and voidable by the 4th section of 
the statute of frauds, if not re- 
duced to writing, and may be dis- 
charged by parol notice from the 
owner before any part execution of 
it. Crosby v. fraasworth. 6 Eastj 

609. * 

4t The first section of the statute of 
frauds, as construed by the 2d. is 
meant to vacate pan)l leases, &c. 
conveying a greater interest in land 
than for three years, and whereon 
a rent is reserved. Ibid. 

(And see 6 East^ 602.) 

43 A gtinrantie in writing to pay for 
any goods which the vendor deliv- 
ers to a third person is good, with- 
in the 4th section of the statute of 
frauds as containing a sufficient de-i 
scription of the cgmideratian of tho 
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proaise (namely, the delivery of 
the goods when made) as of tho 
promise itself; both of which are 
ifieladed ia the word, a^reemeot, 
iteqnired by that section to be re- 
duced into writing, &o< Stadt v. 
Idll, 9 East^ SiB., 

49 Where a deed from A. to B, was 
made by the appoinjtmeiit of C and 
delivered by Ji* to B, upon a verbal 
promise of B. to C. that if C, with- 
in a reasonable time shoiild elect 
to pay to £. a certain sum of money^ 
J5. would convey to C a certain 
house and land, and give him three 
promissory uotes. for eertain gums 
of money : and if within a reasona- 
ble time C should elect not to pay 
the money, then that B, would not 
cause the deed to be recorded, but 
nvouid deliver it to C— and C. elect- 
ed not to pay the money, yet B* re- 
fused to deliver the deed, and caus- 
ed it to be recorded. In an action 
by C. against B. upon this promise, 
it was held to be within the statute 
of frauds, as concerning the sale of 
lands, and therefore not to be prov- 
ed by parol evidenee. Skerbume v. 
Fuller. 5 Mass. 133. 

44t Where •5. directed B. his servant 
to enter a certain meadow, which 
he said belonged to him, but which, 
in 'fact, belonged to C, and jpromts- 
.«d to save B. harmless, &c. the 
promise was held to be an original 
umlM'taking, and not necessary to 
be in writing. Allaire v. OidawL 
2 Jqhns C/ises^ 52. 

45 A sheriff's sale of lands, is within 
Uic statute of frauds, and requires 
A note or memorandum, in writings 
specifying with certainty, the lands 
sold in order to pass the estate. 
Jackson^ e,v dem. Oratz v. CatUn. 
2 Johns. Rep. 3^*8. 

46 Where L, w^rote his name, and af- 
fixed his seal, on the back of a lease, 
and it was agreed between him and 
2\ that C. should write an assign** 
Rient over the name and seal, for 
the absolute conveyance of the lease 
lo T. and shonid keep it a certain 
time^ and C. aAerwards wrote the 


assignment, and delivered the lesse 
to T. it was held, that the affixing 
the hand and seal, to a blank paper, 
was not a note in writing withia 
the statute of frauds, and that the 
assieament was a nullity. Jackson 
ex aem. Idoyd v. Titus, 2 Johns. 
Hep. 430. 

47 By the 11th section of the statute 
to prevent frauds, it is said, ^ that 
no person shall be charged upon 
any promise, &(f. unless the agree- 
ment on which such action shall be^ 
brought, or some note or memoran- 
dum thereof shall be in writing," 
<&c. In an action on an agreement 
relative to the sale of lands, it was 
held,, that the consideration for the 
promise, as well as the promise it- 
self, must be in writing. Sears v. 
Brink and Brink. Z Johns. Eep.2i0. 

48 An implied or resulting trust is 
not within the statute of frauds; 
hut may be proved by parol. Foot 
and Litchfield v. Cmvm and others^ 
3 Johns. Rep. 216. 

49 An entry made by the vendor of 
goods, in his book of sales, of the 
name of the purchaser, and the 
terms of the contract of sale, which 

. was read to the ag;ent of the vendee 
who made the purchase, and assent- 
ed to by him as correct, was held 
not to be a sufficient memorandum im* 
writing within the statute of frauds, 
it not being signed bjr lite party to 
he charged, or by his agent. J9«i- 
iey and Bogert v^ Ogden, SJahnsL 
Hep. 3(99. 

00 Whether the Tender is honnd bj 
such a memorandum, so that the 
vendee can enforce the contract a- 
gainst him ? ^. IHd. 

01 The form of the memorandan^of 
the bargain is not material, but it 
must state the contract with reasan* 
able certaintv, so that the substance 
of it can be understood, from the 
writing itself, without resorting te 
parol proof. I}AA. 

92 An actual delivery of -goods, or a 
part of theri) is siot required by the 
statute of frauds, but a virtual or 
eoQstrnetive delivery maybesuffi^ 
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mtnt Thoee eireumstaBees, how- 
ever, which onght to he held taDta- 
tHouDt to an aotoai delivery, ought 
<• be so strong as to leave no doubt 
%t the intention of the parties. Ibid. 

es An agreement with the vendor a- 
boot the storage of the goods, and 
a delivery by htm of the eooport en^ 
try, to the agent of the vendee, were 
held not to be sufficiently certain to 
amount to 'a construetive delievery, 
or to afibrd an indicium of owner- 
ship. JMd. 

64i Where J. eranted 86 acres of land 
te B. reserving the streams of wa- 
tet and the soil under them, and the 
light of erecting mill-dams, and 
such part of the laud as should be 
overflowed by water, for the use of 
the mills, for the grantor ; it %'as 
held, that the right reserved by the 

frantor, being an incorporeal here- 
itament, must pass, by deed ; at 
least, an ayssignment of it must be 
in writing, and a parol assignment 
would be void by the statute of 
frauds. Thompson v. Gregory, 4 
Johns. Rep, SU 

69 A covenant to pay the debt of an- 
other is not within the statute of 
frauds, which does not apply to 
writings under seaL A covenant, 
of itself, imports a consideration. 
Living^o\i v. Trempfir. 4 Johns. 
Sep. 416. 

M A promise to pay the debt of a 
third person, thougli made on a suf- 
ficient consideration, must b« in 
writing. Simpson v. Patten. 4 
Johns. Rep, ^%2. 

57 A ^Tol promise to nay for im- 
provements made on land, is not 
within the statute of frauds. Frenr 
V. Hardenber^h. 5 Johns, Rep. 272, 

il8 A contract for the sale and deliv- 
ery of the possession of land, and 
4he improvements thereon, must be 
in urrUing^ otherwise, it is within 
the atatote of frauds. Howard v. 
Boston. 7 Johns. Rep. 205, 

69 In fMi action before a justice, on a 
promise of the defendant to pay the 
plaintiff a sum of money owing to 
the plaintiff by the sou of the de- 


fendant, the only evidence was 
that the deTendant had said he 
would pay to tlie plaintiff the mo* 
ney which his son owed the pimn- 
tiff. No objection being made to 
the evidence, the plaintiffrecovered* 
It was held that the promise was 
void, for want of consideration, and 
for not being in writiiig ; and that 
the defendant has not> bv not object- 
iLg to the sufficiency of the proof, 
waived the ben<^t of the statute of 
frauds. Pease v. Alexander. 7 
Johns. Rep. 25. 

60 Where the plaintiff declared on 
a parol contract, to pay him for 
certain land given for a public high- 
way, and the contract proved was, 
that the defendant was to pay the 
plaintiff, not only for the land giv- 
en for the highway, but also &r a 
distinct and separate piece of landf 
it was held, that the latter part of 
the contract being void by the stat- 
ute of frauds,Jhe whole, being an 
entire contract, was vtoid. CraW' 
ford V. Moirell. 8 Johrh. Rep. 253. 

61 Where ^. in consideration that B. 
would deliver him all his household 
goods, and that C, would discharge 

B, from execution, promised to pay 

C. the amount of the execution ; 
this was held to be an original un- 
dertaking, and not within the*stat- 
ute of frauds. Skelt&n v. Brewster, 
8 Johns. Rep, 376. 

62 An undertaking to pay the debt of 
another, must be wholly in writing 
nnder the English statute of frauds^ 
(which is in force in Rhode-Island) 
it cannot be added to, or varied^ nor 
so far explained by parol testimo- 
ny, as to affect its import. S Dal^ 
las^ 415 to 425. 

63 The English statute of frauds and 
perjuries, 29 Car. 2, c. 3, does not 
extend to Ppnnfiylvania. 1 Dallas^ 1, 

64 But that statute is supplied by ai| 
act of assembly passed 12 O. S, c 
31, in not Ibid. 

60 Tlie act was made to prevent fra)ids 
as well as perjuries ; it should be 
construed liberally, an4 beneficial- 
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ly expounded for the suppression of 
eheats and wrongs*. 1 Dallas^ 427. 

66 An eogagement that if li. 8, would 
make a conyeyance to L. 8. he 
would reeonvey to a third per- 
son, although not in writing, and 
cbneerning iands of inheritance, is 
not, under the particular cireum- 
stances of the ease, void by the act 
of assembly. Ibid. 

67 If the owner of a slave permit her 
to remain in the possession of •A. for 
four years; and •A, then without 
the assent of the owner, deliver her 
to B. who keeps her four years 
more ; the possession of B» cannot 
be so connected with the possession 
of A, as to make it a iraudulent 
loan, within the statute of frauds of 
Virginia in regard to B,h creditors. 
JtyJd V. jybrwood* 5 Cranch^ 362. 

68 The promise to pay the debt of 
another must be in writing, and can- 
not be explained by parol. Gfran^ 
V. J^aylor. 4 Cranchy 23d. 

69 The Ens^lish statute of frauds re- 

Suires t^e agreement to pay the 
ebt of another to be in writing ; 
but the statute of frj^uds in Virgin" 
ia requires only the promise to be 
in writing. Violett v. Fatton. 6 
Cranchy Iii2. 


FREIGHT. 

1 The freight is a lien on the cargo 
of the ship. 1 Doiig. 104. . 

S No freight is due unless the ship 
arrive. 2 Doug. 941, 542. 

8 Where the master and freighter of 
a vessel of 400 tons mutually agreed 
in writing, that the ship, being eve- 
ry way fitted for the voyage, should 
with all convenient speed proceed 
to St. Petersburgh, and there load 
from the freighter's factors a com' 
plete cargo of hemp and iron, and 
proceed therewith to London^ and 
deliver the same on being paid 
freight for hemp Bl. per ton, for iron 
6s. a ton, &c. : one half to be paid 
on right delivery, the other at 
three months; held that the deliv' 


ery of a eoniplete cargo was net S 
condition preeedent ; but that the 
master might recover freight for a 

^ short cai^ at the stipulated rates 
per ton ; the freighter having his 
remedy in damages for such short 
delivery. Metchie v. Mkinson* 10 
East, z95. 

4 The 14/. eeveuanted to be paid by 
the £a9t India Company, in their 
charter parties, to the ship owner 
in England, for each passenger or- 
dered on board the ship in India, by 
the company's ag^ents, is payable, 
notwithstanding the loss of the ship 
before her arrival in the Thames. 
Mtrffat T. East India Com. lo Eost^ 
468. 

6 When and to whom freight is pay- 
able. Lane v. Fenniman, ^ Trus- 
tee, 4 Jlass. 91. 

6 Where goods are shipped for half 
the profits in lieu of freight ; if by 
reason of a loss of a part of the 
goods, there is no absolute profit on 
the whole adventure, the owner of 
the ship is not entitled to any part 
of the particular profits arising on 
that portion of the goods, whieh are 
not lost. Pearee v. FkiUips. 4 
Mass. 6724 

^ Specie was shipped on a voyage* 
from the United States to Sumaira, 
and back to Europe, under a con- 
tract with the owners of the ship to 
receive half the profits in lieu of 
freight. At Sumatra the property 
of the owners and shipper .was in- 
vested in a cargo for Europe ; where 
upon the sale thereof, the super- 
cargo caused them to tbe credited 
with their respective proportions of 
the proceeds. The share of the 
owners was dnly reipitted to them, 
with half of the profits on the a(V 
venture of the shipper ; who having 
directed a particular appropriation 
of his share, the same remained in 
the hands of a merchant, by whose 
failure a loss accrued thereon. 
This was held to be the loss of the 
shipper, of which the owner ^as 
not liable to bear any part. Gil' 
Christ v. f^crrrf. 4 Mass. 092. . 
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6 Inhere a vessel is driven by the 
perils of the sea into an intermedi- 
ate port, and is nnabie to proceed 
to her port of destination, 'and the 
ei;oods are received at the interme- 
diate port, by the owner, freight 
pro rata itineris^ is due. Robinson 
v; The Marine Ins. Cb. 2 Johns, 
Bep, 323. 

The rule adopted for ascertaining thd 
amount of freight earned^ in this 
case, was to ascertain how much of 
the voyage had been pei^forined, 
vrhen the disaster happened, which 
compelled the vessel into the inter-* 
mediate port. Ibid* 

But the best rtde^ if the facts in the 
case afford sufficient data for its a- 
doption, is to ascertain how much 
of the voyage has been performed, 
'when the gaoils arrive at the in- 
termediate port ; because that is the 
extent of the voyage performed, as 
it respects the interest of the ship- 
per. Ibid. 

% Where 190 (idgsh^ads of sugar had 
beenf shipped at Surinam^ to be de- 
livered at Mw'Vorkj and during 
the voyage the ship leaked, owing 
to tempestuous weather, and 50 
hogsheads of the sugar were wash- 
ed out, so that the 50 casks wer^ 
empty, and some of them had fall- 
en to pieces^ when the vessel ar- 
rived at J^TeW'Yorkj where 140 
hogsheads were delivered to the 
consign ees^ who refuse to pay 
freight for the residue, it was held, 
that no freight was due for the 
empty hogsheads, the sugar being 
considered as lost by the perils of 
the sea. Frith v. Barker. 2 Johns. 
Bep. 327. 

^uere^ If the sugar had been wasted, 
and lost by internal decay, leakage, 
evaporation, or other causes, might 
the. shipper have abandoned the 
casks for the freight ? Ibid. 

10 A vessel was chartered for a voy- 
age from Mw'York to the city of 
St. Domingo and back to JSTefC'Vork^ 
for an entire sum for the whole vov- 
age, to be paid in 60 days after the 

" reti|ni of the vessel to jyeiv-Fork. 
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On arriving in sight bf iSI^. Dchninr 
gOj the vessel was turned away by 
a British cruiser^ on account of the 
blockade of that port, and she re- 
turned to ^ew-Forkj with her ori- 
ginal cargo $ and the owners of the 
vessel refused to deliver it until the 
fi*eight was paid. In an action of 
trover J brought by the owner of the 
goods, against the owners of the 
vessel, it was held, that no freight 
was due. Scott v. Libbe ^ others. 
2 Johns. Ben. S36. 

A blockade or the port of destination 
dissolves the charter party, and all 
claim under it to freight is gone* 
Ibid* 

No pro rata freight is diue, unless the 
goods have been accepted at a place 
short of the port of destination. lb. 

11 A vessel was chartered for a voy- 
age from ^ew-York to MartiniqiUy 
and back to ^ew-York^ for the en- 
tire siim of 4,300 dollars, to be paid 
in 09 days after the delivery of the 

_ return cargo in Mw^York. After 
delivering the outward eargv, oil 
the return with a cargo the ve§- 
sel was *taken by a British eruiz- 
er, and carried into iAntigua^ where 
the cargo was libelled in the admi- 
ralty court, aud detained for further 
proof, subject to the lien for the 
freight, according to the charter- 
party. The vessel returned to JV^u;- 
Yoric^ without the goods, except a 
few articles that happened to be 
left on board. The goods, on the 
production of further proof, wer» 
ordered, by the admiralty court, to 
be restored to the claimiants ; but 
nei( her the goods, nor the proceeds, 
ever came to the hands of the own- 
ers or insurers. In an action of os- 
sunipiiit brought by the ship-owners 
far the freight, it was held, that no 
freight was due. Barker v. Cheviot. 
2 Johns. Bep. 352. 

12 Where goods are carried to the 
place of their destination, though 
so much spoiled as to be of no value, 
the owner cannot abandon the goods 
for the freight ; but the master is en- 
titled to the full freight for the trans- 
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portation of them. Ghriswold and 
Qristvold v. JSTew-Fork Ins. Compa- 
ny* 3 Johns, Rep. 321. 

13 Where freight is paid in advance 
on a contract for the transportation 

' of goods, and the vessel is ship- 
wrecked^ 80 that the voyage is bro- 
ken up, the master or owner is 

. bound to refund the freight paid in 
advance, unless there is a special 
agreemeut to the contrary. fVat' 
son V. Duyckinck, 3 Johns, Rep. 385. 

^4< Where A. " in consideration of 
100 dollars to be paid immediately, 
agreed tiiat he would sutler B. to 
proceed and go >n wfl.'s vessel, as a 
passenger, from ^eiv-York to St, 
Thmnas'^s^ and to load on board for 
transportation, goods to the value 
of 6U0 dollars," and B, paid down 
the 100 dollars, and went on board 
"with his goods ; and the vessel, soon 
after the commencement of the voy- 
age, was ship-wrecked and lost, but 
the goods saved; and B, brousht 
an action, for money had and receiv- 
ed to his use, against Ji. to recover 
back the 100 dollars ; it was hel49 

- that this was an agreement to re- 

' ceive B* and his goods on board, 
and not an agreement to transport 
and deliver them at 8t, Thomas% 
80 as to entitle *' * j^laintiflf to re- 
cover back t* . money advanced for 
the passft^ . and freight; the con- 
sideration in this case, for the pay- 
ment of the money, being the re- 
ceiving of B. and his goods on board, 
and not the transportation and de- 
livery of them. Ibid. 

15 ^€Bre<, Whether the mortgagee of 
a ship is entitled to the freight ? 
Hodgson V. Butts. 3 Cranch^ 140. 


FUGITIVE FROM JUSTICE* 

A person who stole a gun in JV*et{7- 
Jersey^ and was apprehended in the 
city of JVfe?r-Far/r, with the gun, 
was ordered to be detained as a fu- 
gitive from justice, until notice 
should be given to the executive of 
J^Tew-Jersey^ that he might be de- 
manded apd delivered up^ as he 


could not be tried in thia state for 
the oftence. The Feople v. Schenck* 
2 Johns. Rep. 479. 


G. 


GAME AND GAME LAWS. 

1 Hunting in alieno solo is actionabk 
at common law. Where a statute 
morely gives a collatteral advan- 
tage, the party has no occasion, in 
order to avail himself of it, td con- 
clude M ith a contra fonnam statiUi. 
huch a conclusion, when unnecessa- 
ry or impertinent, shall be rejected 
as surplusage. A conclusion contra 
fonaam statuti is proper where a 

statute increases a penalty, or takes 
away the . benefit of the common 
law. A «onelusion contra forn^m 
statutif however it may refer gram- 
matically, shall be extended to sneh 
things only to which it is in fact 
applieaple. Betmett v. Talbois^ 1 
L, Raym. 149. 

2 A gamekeeper of a lord of a mtoor 
has a right to carry a gan any where 
out of the manor. Rogers v. Car' 
ter^ Esq. 2 Wils. 387. 

3 A lord of a hundred or wapentake 
cannot grant a deputation to kill 
game. The Earl of ^Uesbury v. 
Pattison. 1 Doug, 2S to 80. 

4 A conviction upon the game acts 
must shew specifically tluit the de- 
fendant had not any of the qualifi- 
cations in 22 and 23 Car. 2, e. 25. 
The King v. Hill. 2 L. Ray^n. 1415. 

5 In a conviction for killing game 
the information must negative eve- 
ry one of the qualifications mention- 
ed in 22 and 23 Car. 2, c. 25. Rex 
V. Wheatman, 1 Doug. 345, 346. 

6 But the evidence needs not. Rex 
V. Crowther, 1 Doug. 346, n. 

7 Game. Question on the statute 4 
and 5 W. & M e. 23, s. 10, who is 
or is not an inferior tradesman, but 
—divided. Buxton v. Mivgay. 2 

' mis. 70. 

8 Keeping a greyhound, without us- 
ing him for the purpose of destroy- 
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log game, not within the aet. Bex 
V. Mw^win and others. iMfft, 178. 
Ooiog oats with a qualified person not 
wilhia the act. ibid. 

9 A goQ is not neeessary to be taken 
to be an engine to kill game. fVivg' 

field y. titratford and another. 1 
9Fils. SiS. 

10 On a question of the qnalification 
of a defendant for killing g&me, ttie 
convicting magistrates may ground 
their opinion of his not being qual- 
ifiedy on the fact of the defendant's 
having, on a '-former day, sworn 
(under the income aet^ to an estate 
under lOQj. a year. Jl* v. Clarke, 
8 Term Rep. 220. 

11 An estate, the rents of which are 
reduced under lOO). a year, by pay- 
ing the interest of a mortgage, gives 
Xio qualification for killing game. 
Widherill v« Hc^ 8 Term R^forts^ 
Q2U n. 

t2 An estate of the value of 50l. per 
ann. holden by the defendant in his 
own right, under a lease for 90 years 
to trustees, if the defendant and 
'Others should so long live, is a suf- 
£eient qualification to kill game, 

^ under the statute 22 & 23 Car. 2, 
•c. 35, 8. 3* Ferrers, Earl v. HeU' 
ton. 8 Term Rap, 006. 

13 A diploma conferring the degree 
of doctor of physic, granted by ei- 
ther of the universities in Scotland, 
does not give a qualification to kill 
game under statute 22 & 23 Car. 2, 
e. 29. Jmi/es v. Siaart 1 Terra, 
Rep. ^. . 

11 M either is a doctor of physic of the 
English universities qualified as 
such, i Term Rep, 63. 

t5 An esquire, or of her person of high- 
er degree as such, is not qualified to 
kill game under that statute; 'but 
the son of an esquire, or th^ son of 
other person of higher degree is. i 
Term Rep. 4*1^. 

16 A conviction of the defendant on 
that statute, as " not being the eld- 
est son of an esquire, or of other 
' person of higher degree," is good. 
JSutn^ V. Uiley, cited in Jones \. 
jSfmar^. 1 Term Rep. 4i5, 8, 51. 


17 Questions respeeting the bounda- 
ries of. a manor cannot be tried iu 
an action on the game la\U. CaU 
craft v. Gibbs. 4 2'erm Rep. 681 ; 
and Uankins v Bailey ; and Blunt 
v. Grimes, ther^ cited. 

18 it is no defence to debt for penal- 
ties on the game laws that the de- 
fendant acted bona fide as game- 
keeper of the manor in which the 
oif'enee was committed, under a de* 
putation from a person claiming a 
right to appoint the game-keeper, 
there being no ground fur the claim. 
Calcraft v. Gibbs. & I'erm Rep. 19. 

19 It is no objection to an information 
on the same laws that it is not qui 
tarn. R. V. W. Lovet. 7 Term 
Rep. Id 2. 

20 On an information on the game 
laws, charging the defendant with 
keeping and using a dog and also 
a gun on the same day, he can only 
be convicted in one penalty. 7 
Term Rep. 162. 

21 If the evidence he given on the 
same day that the defendant ap- 
peared and pleaded, it will be in- 
tended that the evidence was given 
in his presence. 7 Term Rep. i52. 

22 A magistrate should stato all the 
evidence in the conviction, and not 
merely the result of it. 7 Term Rep. 
±52. 8 Term Rep. 222. 

23 Sembie, that a declaration for a 
penalty on killing game brought for 
the whole penalty on the statute 2 
G. 3, c. 9, 8. 5, and prior statutes, 
need not allege the fact to have 
been committed within two terms 
before the action commenced, ac- 
cording to statute 26 G. 2, e. 2, 
the statute 2 G. 3, having allowed 
six months. 2 East, 333. 

24 The possession of game by a ser- 
vant ^mpIoyecT to detect poachers, 
who took it up after it had been 
killed by strangers tin the manor, 
in order to carry it to the lord, is 
not a possession within the penalty 
of the game laws. Wameford v. 
Kendall. 10 East, 19. 

25 In debt for a penalty, under the 
game laws, if the defendant shew a 
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deputation as game keeper of the 
manor from the lord^ it may be pre- 
sumedy if nothing appear to the 
contrary^ that the game killed by 
him there wa» for the use of the 
lord under the statute 3 G. l, c. 11. 
Spuriter v. Vale, ip East, 413* 


GAMING, 

1 The winner shall not recover on a 
bill for money won at play against 
acceptor ; otherwise of an endorsee, 
Hussey v. Jacob, % Salic, 34<4'« % 
L, Raym. 87. 

Bpecial matter of fkct intermixed with 
matter of law, though it might be 
given in evidence on the general is-^ 

^ ' sae, may be pleaded specially^ Ibid, 

2 Money won in France cannot he 
recovered in Englarut ; money lent 
to play with may* RMnson v. 
Blmd, i Black. 259. 2 Burr. 1077. 

Gaming securities are void by statute 
%Bnm$ not gaming contracts. lb. 


^60. 


3 Action brought by the looser to re- 
cover back money lost at play, is 
remedial, and not penal, and new 
trial may be had therein. If eom-f 
pany never part, though dinner inr 
tervenes, the loss is to be consider- 
ed as at one sitting. Bones v. Booth. 
2 Black. 1226. 

4 Betting at a horse race to the a^ 
mount of above lol. is within the 
statute of 9 Jinnej and if the bet be 
lawful on one side, and unlawful on 
the other, (as a bet of ten guineas 
to five,) neither can be recovered 
for want of mutuality. Clayton v. 
Jjemiings, 2 Black. 706. 

9 A foot race is a game within the 
statute of 9 wfnne against gaming ; 
hut it must appear that a man was 
playing at such game, or else a wa- 
ger above lol. laid upon his side is 
not a betting within the statute. 
Lipmll V. Longbothom. 2 JFils, 36. 
And Brotvn v. Berkeley, Cowp. 281. 

6 Money paid" as a premium for in- 
snrine* lottery tickets mav be recov- 
ered hack, thouc^h the winninojs (if 
any) cannot be recovered, being on 


a void contract by the statute* 
Jaques v. GolighUy. 2 Black. 1073. 

7 Msumpsit for ^L ; plea, won at 
play ; and at the same sitting he 
lost 66l. to J. S. ill, and'oot within 
the statute. Vicksofi v. Pawlet. ± 
8alk. 345. 

8 Defendant arrested for money won 
at play, discharged on entering a 
common appearance. Young v« 
Moore. 2 Wils. 67. 

9 Equal wager between parties to ^ 
cause touching its event, with a 
view to mutual indemnification in 
gohie degree against the loss, held 
not-'a contempt of the court in which 
the cause was depending ; not im- 
floral, not illegal. Jones v. Ran^ 
dalL Lofft, 383. Cowp. 17 & 37. 

10 Leave given to compound in apro-r 
secution on the statute against gamr 
ing. 1 fVils. 130. 

11 A man who loses at play, at one 
meeting, more than lOOl. on tjek, 
though to several persons, is not 
under the 16 Car. 2, e. 7,. s. 3, lia- 
ble to pay any of them. Whitgrave. 
V. Chancey. 1 L. Raym. 452. 

12 One covenanted that his horse 
should run four heats with the horse 
of fF. R, for 30l. each heat, which 
in all amounts to 120I. Adjudged^ 
that though he win every heat he 
can recover no part of the money ; 
for though they were distinct wa- 
gers, yet the contract was intire. 
Uostmefon^s Case. 3 8alk. 176. 

13 A match for 25l. a side is a run- 
ning for dol. within the horse-rae- 
ing act. Bidmead v. Gale. 1 Black- 
stone^ 671. 

i^ Playing at bowles out of Christ'^ 
mas subjects every labourer to a 
penalty of 20s. by statute 33 Hen. 8, 
c. 9, s. 16, but does not make such 
offender punishable as an idle and 
disorderly person, under statute 17 
G. 2, c. 5. Rex v. Clarke. Cowp. 30. 

±5 A bond given as a collateral secu- 
rity, by a third person, for money 
won at cricket, is void, that being 
a &:ame within the 9th of ^tme. 
Jeffreys v. Walter. 1 Wils, 220. 

16 A bill of exchange, or promissory 
note, for money lost at play, is void 
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in the hands of an endorsee, though 
for valuable consideration, and with- 
out notice. 2 Doug, 636, 7-^3. 

d7 A wager concerning the right man- 
ner of playing, not within the statute. 
Fope V. ^. wg r. i SaUc, 344. 

i.8 Horse matches for iess than 50l. 
prohibited by statute 13 G. 2, e. 19. 
Hidmead v. Gale. 4i Burr, ^432. 

i9 Horse races are within the acts a- 
gainst gaming. Ooodhurn v. Jiar' 
ley, 2 Sir 1139. And Blaoctm v. 
Fye, 2 Wits. 309. 

^ The statute :27 Q. 3, e. 1, w hieh 
takes away the summary jurisdie-r 
]tion of magistrates over ofieuees 
concerning the lottery, only extends 
to staU lotteries ; and does not re- 
peal their power over games of 
chance or lotteries prohibited by 
statute 12 Q. 2, c. 28. R. v. J, Lis- 
ton. 5 Term Rep, 338. 

^i What evidence is sufficient to sup- 
port a charge for keeping a gaming 
table. 5 Term Rep. 338. 

^ Insuring in the lottery is not gam- 
ing within the statute 5 G, 2, c. 30, 
8. 12, which will prevent a bank- 
rupt's certificate being allowed. 
Lewis V. Piercy, Jf. Blaak. 29, 

23 Where by the terms of a horse 
race the entrance money is to be giv- 
en to the second best korsej and it is 
doubtful on the wording of those 
terms, whether all the money paid 
at the entering each horse, is to be 
considered as entrance money, the 
court will put such a construction 
on the terms as will include the 
whole in the description of entrance 
money to be given to the secorid best 
horsey being most agreeable to stat. 
13 G. 2, e. 19, 9. 2 and 7. Dowson 
V. Scriven. ± H, Black, 218. 

24 If the jury, on an indictment on the 
statute 9 ^nne^ c. 14, find that the 
assault was on account of money 
won at play, the case is within 
the statute, though the assault were 
committed at a subsequent time and 
place, and after abusive language 
between the parties in respect of 
sueh money won. R» v. Hill Dar^ 
Uy, 4 Ed$tj 17^. 


GAOL, GAOLER, AND GAOL 
BONDS. 

1 When a sheriff quits his office, 
the custody of a county gaol can 
only belong to his successor. The 
sheriff must keep malefactors in the 
county gaol ; but he may keep pri- 
soner!» for debt where he pleases^ 
The case of the sheriff of Essex, ± 
L. Maymotidf 136. 

2 The lord of a franchise is not, as 
such, bound to repair a gaol within 
it ; but he may be subject to such a 
charge by immemorial usage. R, 
Y. The Earl of Exeter, 6 Term Rep. 

373. 

3 A gaoler is bound to receive a pri- 
soner tendered to him after the re-^ 
turn day of the writ on which he is 
arrested. Brandling v. Kent. 1 
Term Rep. 60. 

4 Qu. Whether a gaoler would be 
answerable for receiving a prisoner *. 
tendered to him, where the arrest 
was illegal on the face of the war-^ 
rant; like the case of a pound- 
keeper ? 1 Term Rep. 62. 

J5 The court of C. P. refused 
to refer a matter concerning 
the Warden of the fleet to the Pro- 
thonotary for examination. John-" 
son V. Smith 1 H. Black. 105, 

6 The Warden of the fleet cannot 
demand an additional fee for expe- 
dition, in returning a writ of /labeas 
corpus. 1 H. Black. i05. 

7 Ail the prisons in the kingdom are 
the king's prisons. The house of cor- 
rection for the county of Middlesex, 
built by virtue of stat. 26 G. 3, c. 
day and adapted to the separate re- 
ception of felons pursuant to statute 
22 G. 3, c. 64<, and other acts, is a 
legal prison for the safe custody of 
persons under a charge of high 
treason. Exparte Evans, 8 Term 
Rep, 172. 

8 1 he hulks and penitentiary bou- 
ses are appointed by particular sta- 
tutes for particular descriptions, of 
convicts. 8 Term Rep, ±72* 
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9 The provbiou of the statute that 
the sureties in a bond, given for the 
liberty of the prison-yard by a pri- 
soner for debt, shall be approved 
by two justices of the peaee, is in- 
tended merely for the benefit of the 
debtor, to prevent his oppression. by 
the creditor : if therefore the credi- 
tor agrees to take the bond without 
such approbation, the intent t^f the 
statute is fulfilled : and the defen- 
dants in an action upon the bond 
cannot avail themselves of the want 
of such formality* Bartlett v. fVU' 
lis et al, 3 Mass, 86. 

If a prisoner for debt having given 
such a bond, be found in the night 
time voluntarily without the prison, 
and in the yard appurtenant^ to the 
gaol, it is an escape within the con- 
dition of the bond. Ibid, 

In an action on sueh bond, the court 
will enter judgment for the penalty 
of the bond only, without interest* 
Ibid. 

At common law, the sheriff had power 
rto appoint his own prison in any part 
of his county, in which he might 
confine debtors in execution. Ibid, 

fiere the sessions can alone erect and 
maintain gaols ; and they have the 
power of locating them, within the 
towns where the courts ure holden. 
Ibid,. 

jiooses and apartments belonging t« 
•the prison, together with the yard, 
inay be considered as part of the 
prison. Ibid. 

iO The sessions have bo authority to 
. extend the limits of the gaol-yard 
beyond the land of the county, with 
the highways adjoining or leading 
to the prison. Baxter v. Taber. 4> 
Mass. 361. 

^ 1 If a debtor in prison, having the 
liberty of the yard, be suddenly 
seized with illness in the highway, 
and be necessarily carried to a pri- 
vate house ; this is no escape with» 
in the condition of his bond, if he 
return to the prison as soon as he 
has reason and strength, or if he die 
before. Ibid. 

i2 Though a bond fur the liberty Qf 


the gaol-yard be taken for a Vts9 
than double the sum for which the 
prisoner i» committed, and so is not 
within the statute, it is still a good 
bond at common law y but the debt- 
or may be relieved against the pe- 
nalty, by a judgment for the sam 
of for which the prisoner is com-' 
mitted. Ciap^ ad%wx. v. Cofran, T 
Mass. 98. Freeman v. Davis et ah 
7 Mass, ^0. 
Notwithstanding such bond, the 
sheriff may be charged with an es- 
cape. Ibid. 

13 Where no records of the Sessions 
could be found appropriating apart- 
ments in the gaol to the use of debt- 
ors, but evidence was of such ap- 
propriation by long usage of lodg- 
ing rooms for debtors, it was held 
an escape in a prisoner jbaving the 
liberty of the yard to be out of those 
rooms in the night time. Ibid. 

14 Where a prisoner in execution for 
debt, having given bond for the lib- 
erty of the yard, was in the night- 
time in a room upon the ground 
floor of an house owned by the 
county, within the limits of the 
yard, and kept by th^ gaoler, the 
chambers only of which nbove the 
ground floor had been used by debt- 
ors havine the liberty of the yard, 
he was heU to have committed an 
escape. Freeman v. Dat*is et oL 7 
Mass. 200. 

id. A prisoner, having given bond for 
the liberty of the yard, committed 
no escape by passing the nights in 
jan house, hired and appropriated b j 
the sessions for the use of debtors, 
^ho had given bonds, although the 
J^eeper of the gaol exercised no eon- 
•troul over such house. Jacobs v. 
Tolman. 8 Mass. 161. 

16 Where the sessions had assigned 
certain apartments in the gaoler's 
house, which was within the limits 
4)f the gaol -yard, as the chambers 
and lodging* of debtors having the 
liberty of the yard, and snch a debt- 
or had passed bis evenings in anoth« 
er chamber of the same house, with 
tJke permission of the sheriff and 
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ga«ler, iMit had always slept io one 
jof the rooms a8si|;ned by the ses- 
sioDS, he was held to have commit- 
ted an escape within the condition 
of his bond. Burroughs v. Lowder 
1^ al, 8 Mass. 373. 

17 Sach bond is good at common law, 
although not taken in double the a- 
mount for which the prisoner stands 
committed ; and although the sure- 
ties therein are not inhabitantswith- 
in the county ; and in every such 
case the creditor shall recover the 
amount of his debt with interest. 
Ibid. 

18 The statute of 1809, c. 33, s. 2, by 
which suits on bonds given for the 
liberty of the prison yard are limi- 
ted to a year after the breach, does 
not apply to actions for breaches 
committed before the passing of the 
aet« CJaU v. Hagger df aL 8 Ma$s. 
4:23. 

id A bond with sureties was given to 
theshertif, by a prisoner in execution, 
to remain a faithful prisoner within 
the liberties of the pn!3on,t]ic prison- 
er, afterwards, accidentally walked 
16 feet over the preserihed limits, 
which, in many parts, were boun- 
ded by an imaginary lini, and re- 
toracd immediately, without the 
knowledge of the sheriflT, and be- 
fore any action bronght against him ; 
it was held that no action could be 
maintained on the bond, which was 
given for the indemnity only of the 
sheriff; and this being a mere vo- 
luntary' escape and a voluntary re- 
-tarn before action brought, the she- 
riff could not be damni6ed. Dole 
V. Moidton Si others. % Johns. Cas. 

205. 
^ A bond taken by the sheriff from 
a prisoner in execution, for his con- 
venience, so that he may go at large 
within the walls of the prison, and 
eonditionedUhat he shall remain a 
true and faithful prisoner, is not 
voidit though not taken in the man- 
ner directed by the act relative to 
gaol liberties, it not being a bond 
for ease and/rtvowr. Dole v. Bvll cj 
Forkr. 2 Johns, Cas, 339. 


2i The prohibition in the lOth section 
of the first article of the constitu- 
tion of the United States^ does not 
extend to the municipal regulations 
of the present states, which modify 
the process a^d proceedings relativer 
to the recovery of debts, as estab- 
lishing gaol liberties, Sfc. Holmes 
and another v. Lansing. 3 Johns. 
Cas. 72. 

22 The act (sess. 2^^ c. 91,) as to^^ 
liberties^ is imperative on the sheriff, 
who is bound to grant the liberties 
to the prisoner, on his tendering a 
sufficient bond ; but as this bond is 
intended only for the sheriff's in- 
demnity, he may waive it, and 
grant the liberties, without taking; 
the bond ; and he will not^ there* 
fore, be liable for an escape* lb. 

23 A prisoner in execution/ having 
given security for the liberties, resi- 
ded with his family, within the li- 
mits, and having altertvards obtain- 
ed a writ of sttpersedeasj which was 
delivered to the sheriff, demanded 
his discharge, which was refused 
by the slieriff, unless his poundage 
fees were paid. He, afterwards, 
continued to reside within the limits, 
for two or three niiinths,and bronght 
his action for false imprisonment, 
against the sheriff. It was held, 
that aftjer the supersedeas, no for- 
mal discharge from the sheriff was ne- 
cessary ; and that the party having 
continued within the limits volun- 
tarily, under a mistaken apprehen- 
sion, that such a discharge was re- 
quisite, no action would lie against 
the slieriff. Warne v. Constant^ 
sheriffs S^c. 4 Johns, |?ep. 33. 

24 Where a prisoner in execution, on 
giving security to the sheriff, was 
allowed the liberties of the gaol ; 
and went beyond the limits on Sun^ 
days, returning agajn in the even- 
ing, it was held that the sheriff had 
no power, to restrain the prisoner, 
after he had given the security, re- 
quired by the statute ; and though 
this was not a voluntary or negli- 
gent escape, yet it was such an es- 
cape under the statute relative to 
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gaol liberties, as coald not be par- 
ked by a voluntary return of the 
; prisoner, before a suit brought, and 
Tendered the sheriff* liable in the 
first instance, who must resort to 
the bail for his indemnity, as the 
bond was not made assignable. 
Tillman v. Lansing. 4Johns. Rep. 

2d Where a defendant in execution, 
and admitted to the liberties of the 
i;aol, walked beyond the limits, 
knowingly and voluntarily, on the 
pretence of avoiding a bank of snow, 
"which obstructed his usual walk, it 
was held, that the cause assigned 
did not justify a departure from the 
limits, and that it was an escape, 
for which the sheriff* was liable. 
BisselL V. Kip. 5 Johns. Rep. 89. 

M Where the liberties of the gaol 
were not defined by visible marks 
or boundaries, and the prisoner 
went beyond them into a building 
which was supposed to be within 
the limits, and staid an hour and 
then returned ; this was held to be 
an escape for which the sheriff* was 
liable. Ibid. 

Sff That the limits of the gaol liber- 
ties were vagut4y defined, does not 
justify or excuse an escape, for the 
sheriff is not bound to grant the 
liberties to a prisoner, until they 
are defined by visible boundaries, 
according to the directions of the 
act. Ibid. 

2S Where, in an action against the 
sheriff*, for an escape, he pleaded, 
that the prisoner inadvertantly, and 
without any intention to escape, 
^veut into an oQice 16 feet beyond 
the liberties, and returned in one 
hour, and such office was commonly 
reputed to be within the limits, the 
plea was held bad,fornot stating a re- 
turn before action brought. Ibid. 

S.9 The limits or liberties of the gaol, 
are considered as an extension of 
the walls of the prison. A return 
within the limits is the same as a 
return within the gaol. Peters and 
Gedneyy. Henry. ^ Johns. Rep, 42t. 

80 In an action brought by a sheriff^, 


on ft bond taken for his seeur^y 
on granting the liberties of the ga<-> 
ol, to a prisoner, on execution, a-» 
gainst the sureties, the record of a: 
judgment of recovery against the 
sheriff' for an escape of the prisoner^ 
is conclusive evidence for the plain-* 
tiff. Kip y* Brigham and others^ 
7 Johns. Rep. 168. 
SI And where a verdict was recover- 
ed against the sheriff', for the eseaper 
of a prisoner, who had given secu- 
rity for the liberties of the gaol, it 
was held, that the postea was evi- 
dence without the judgment,, (in an. 
action by the sheriff on the bond,) tor. 
prove the recovery and actual dam« 
age, at least, if not the escape. lb. 

32 The sheriff is entitled to recover 
against the sureties on the bond, for 
the gaol liberties, not only the a-' 
mount of the debt and costs in the 
original suit but also the costs of 
dei^nding the suit against him for 
the escape. Kip v. Brigham and 
others. 7 Johns. Rep. 168. 

33 A person who has given seeuritj" 
for tlie liberties of the gaol, is bounds 
at his peril, and at the risk of Jiig 
sureties, to keep within the liber- 
ties ; and though the lrmit» estab- 
lished by the court of common 
})leas are in any parts vague and 
indefinite, it is the duty of the 
prisoner to keep in places clearly 
defined, and withinf the limits ; for 
he is bound to know and observe 
the limits. It is not the duty of the 

- sheriff to ascertain the liberties ; 
but he is required to let the prison* 
er on execution go at large with- 
in the liberties when established by 
the court of common pleas,. Ibid. 
34« Where the bounds of the liberties 
of the gaol were marked by no vis- 
ible monuments, and the survey of 
them, as appointed by th^ court of 
common pleas, was in some parts, 
vague and uncertain, and a prison- 
er, who had given a bond to the 
sheriff* for the liberties, without in- 
tending to go beyond them, went in- 
to a house within the reputed limits, 
but which proved not to be within 
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Che acknowledj^d achitil libertiejf, 
and returned ivithin the actual lib- 
erties before suit brought, it ^as 
held that this beio^ au inadvertent 
and inrolttiltary escape, and a re- 
tnrh before suit brou^^ht, the sheriff 
was- not liable for an eseape. Bal-i 
lou r. £tf7. 7 J^ohns» JHep. ±75. 

i>o not the mptUed liberties, in such a 
case, aflfbra the best evidence of the 
actual liberties of the e^aol ? IbitL 

B5 It seems, that a special action on 
the ease will not lie a^inst a gaol- 
er, at the suit of the sheriff*, for a 
negligent escape ] but that the gaai* 
er is answerable to the sheriff only 
in an action of assumpsit, on his im- 
plied undertaking, to serve the sher^ 
iff, with diligence and fidelitj^ 
Ktnn and ethers,. KveevJtors of Rhea, 
V. Ostrander. 8 Johns. Rep. '207. 

86 Where the penalty of a bond for 
the gaol liberties, was taken for 
more than double the debt and costs 
for which the prisoner was commit- 
ted ; but the excess consisted of of- 
fieers fees on the execution; this 
was held a good bond within the 

' statute. Smith et aL ▼« Jansen. 9 
Johns Rep. lit. 

87 In ah action of debt on sttch bond, 
the suggestion of the breach c;ener- 
allj, in the words of the condition, 
is sufficient, without alleging the 
particular damages. 8mith et aU 
Yi Jansen. 8 Jcf/irts, R&p. 111. 

88 Whercf a defendant had been sur'^ 
rendered by his bail, and was per- 
mitted by the sheriff to go at large 
within the lilierttes of the goal) ou 
giving security by bond, aeCordiris^ 
to the statute, and a ca. sa. at the 
suit of the plaintiff Was afterwards 
delivered to the sheriflT, who did not 
take a new bond, and the defendant 
on the next day« went beyond the 
liberties ; it was held, in an action 
for an escape, on the execution, 
that the mere delivery of the ca. sa* 
was not, ip^o facto., et es instanti, 
an arrest, so as to place the defend- 
ant in cufitody, on the execution, 
and that the sheriff was not liable. 

VOL. ih i9 


TmeifHal. v. Whipple. B Johns. 
Rep. S79. 
39 A discharge from the prison nries 
under th^ insolvent act of Virginia, 
although obtained by fraud, is adis- 
ohai^ in due course of law j and 
upon such discharge, no action ean 
be maintained upon the prison 
bouitds bond. Simms v* ^ciciii. 
8 Cranch, 800. 


GENERAL ISSUE. 

1 The defendant, in trespass, ean* 
not justify under the general issue, 
the cutting the posts and rails of 
the plaintiff, though erected upon 
the defendailt'tf own land; . there 
being ho question raised as to the 

. property remaining in tlie plaintiff. 
Welch V. JSlashm Si East, 394. 

2 If an dfficer plead the geni«*al is- 
sue, and file a brief statemehl of 
facts to be given in evidence he is 
considered as justifying, and epens 
and closes, i Jiass. iSli 


GEORGIA. 

i The nature and operation of the 
law of Georgia, wtqneiimng British 
debts. 8 DaUaSf 4, 0. 

d The confiscation aets ^tOeoreiOf 
are not repugnant to its constitu- 
tion. 4 Dalias, 14. 

8 Lands of a deceased debtor in 
Qeorgid, are liable in equity for 
his debts without making the heir 
a party. Tdfkir v. ^eaa. It Cranch^ 

407. 

4 The nti of limitations of Bebrgia 
does not require an entry into lands 
within seven years after the title a«- 
crued, unless there be some adver- 
sary possession or titie to bo defea- 
ted by such entry. Shiarman v. Ir- 
vine^s Lessee. 4 Crunch^ 357. 

The aet of limitations of Qetyrgia, 
does not apply to mortgagees. Hig-* 
ginson v. Mein» 4 Cranch, ^i9. 

6 The legislature of Qsorgia, in 
±795, had the power of disposim^ 
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of the unappropriated lands within 
its own Hmits. Fletcher v. Ftck. 
Cranchj 67. 

7 The king's proclamation in 1763 
did not alter the boundaries of Creor* 
gia. Fletcher v. Peck 6 Cranch^ 89. 

The nature of the Indian title is not 
sueh as to be absolutely repug- 
nant to seizure in fee on the part of 
the state. Ibid. 


6 By the aet of assembly of Virgin^ 
ja, of 17^8, no gift of a slate was 
Talid unless in writing and .reeor'^ 
ded f but parol evidence may be acl«* 
mitted of the existence of a deed of 
gift to show the nature of the pos* 

. session whieh aecompanied the deed* 
Bpiers v. Willison. 4 Cramh, 398. 
8. F. Eamaay v. Lee. 4 Gtaneh^ 
401. 


GEORGETOWN. 

ifuere^ Whether the mayor of G^or^'ff- 
town^ in the district of Coluinbia, be 
a . justice of the peace of the eounty 
of Washington P Moantx v. Uodg' 
mm. 4 Cranchj 324. 


GIFT. 

a A parol gift without some aet of 
delivery will not alter the property. 
. Smith V. Smith. 2 8tr. 955. 

2 A parol gift of land, creates only 
a tenancy at will. Jackson ex dem. 
Van Allen v. Rogers, 1 Johns, Cos, 33. 

3 To make a valid gilt, there must 
he an immediate possession of the 
thing delivered to the donee. IfJi, 
say to B, I will eive you the corn 
growing in that, field, belonging to 
A. this is not sufiEicient without de- 

^.Jivery. If B. when the com is ripe, 
enter the fields and cut and carry it 
away, he will be eonsidered as a 

/trespasser. JVbUe t. Smith. 2 
Johns. Rep. 52. 

4 ^ere^ Whether com growing, is 
susceptible of delivery in any other 
way, than by putting the donee in 
possession of the land ? Ihid. 

See ^amomb and others v. Jfgan^ not. 
2 Johns. Rep. 421. 

B A gift is not consummate until the 
delivery^ of the thine promised ; and 
until the delivery, the party may re- 
voke his promise. Pearsm'v. Peat' 
smu 7 Johns. Rep. 26. 

A p^rol promise to pay money, as a 
will not support an action. 



GLEANING. ^ 

After two solemn arguments it was 
held by the court of €. P. that & 
right to glean in the harvest field 
- cannot be claimed by any person at 
common law ; neither have the 
poor of a parish legally settled socii 
right within the parish. Steel v. 
iSnigMm, ^ ujp. 1 H. Black. 51: 
Worlledge v. J^anmng. H. Black. 

63} tk 


GOVERNOR OF SHEWYORK. 

By several acts of theles*isIaturefroiii 
1804 to 181.7, the governor of tlie 
state was authorised to draw from the 
treasury a sum not exceeding iffsOf 
in each year, to defray the incidental 
expences^ in administering the. go- 
vernment of the state ; and the go- 
vernor having received the sums 
there appropriated, exhibited his 
account of his expenditures, equal 
to the amount received ; it was 
held, that the propriety of the items 
charged for these incidental expences 
was not a subject of judicial cogni- 
zance ; but was necessarily left to 
the discretion of the executive, 
under the controul of the legisla- 
ture, and that the governor was not 
liable to an action, at the snitof 
the people, to recover hack anj 
part of the money so received and 
expended, on the ground of its hav- 
ing been improperly expended. The 
People V. Leu:i$* 7 Jokn»^ Rep. 78. 
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GOVERNMENT. 

1 It is fairly to be inferred from the 
general tenor of the aetfor the re- 
vival of the laws, that the le^sla- 
tare thoiu^bt the separatioti from 
Oreat BrUaiUj worked a dissoiutioa 
of ail govemmenl. 1 DaUm^ S7. 

A formal compact is not a neeessarj 
foundation of government. Ibid. 

A kind of government independent of 
Great Britain^ was administered in 
Pennsylvania before the establish- 
ment of its present eonstitution. 
Ibid. 

2 The eonstitotion of Fennstilvania 
was a dissolution of the ^vern- 
inent as far as related to the pow- 
ers of Great Britain ; but not in ref- 
lation to the powers which had been 
before exercised by councils and 
^ommtrtees. 1 Dallas^ 97. 

3 When treason may be committed 
a^*ainst the government. Ibid, 

4f Subject^ means being in subieetioii 
to some sovereign power, and is not 
barely connected with the idea of 
territory : it refers to one who owes 
obedienee to the la^%9, and is enti- 
tled to partake of the elections into 
public 4>ffiee. Ibid, 


GRAND JURY. 

1 T*he court will not set aside a 
grand juror, because he has been 
the prosecutor of a person charged 
with a capital crime, whose case 
may probably be brought before the 
grand jury. Joftre Tueker^s ease* 
8 Mass. 286* 

2 It is improper and illegal to exa- 
mine witnesses on behalf of the de- 
fendant^ while the charge against 
him' lies before the grand jury. 1 
DaJUhSi 286. 


OBANT. 

i 4* ^^ ^* being severally seized of 
parcels of woody grouncl, and B* 


having other lands adjoining to hit 
woody gcound, and intending t)> 
make a collery under his ground, -A. 
grants to B. his heirs ami assigns^ 
liberty for him, his heirs and os- 
signSj to carry up a sough or draia 
tlirough .^.'s ground into J^.'s woody 
ground, and also liberty for B. his 
heirs and assigns, to make two lit- 
tle sough -pits in Ji^% woody ground^ 
for the more easv and sai'e carry- 
ing up the tail of the sough, one of 
which Was to be covered in as soon 
us convementh/ might be after ma- 
king tfie saiign, and the other to be 
kept open for examining the sough 
so long as was necessary for thatpur- 
pose and no longer: and B* cove* 
nanted that he, his heirs and as* 
slgnsj would not damage the treea 
growing on Jl.^s woody ground, nor 
get any of the ^Mals under it, ex- 
cept what should arise in the drift 
of the intended sough : and that Ji,^ 
his heirs and assignSj from time to 
time, and ei all times after, night 6|0 
down into 4Lny pit or pits of B, hio 
heirs or as^ns to discover whether 
any coals of •A. his heirs or assigns 
should be gotten ; and that B. his 
heirs and assigns should repair any 
injury to«^.'s fence, &e. : held that 
by the grant to B. his heirs, ^c. of 
the liberty of making the sough in 
•^.'s Umdj the liberty of making 
soiigh-pits at any time afterwards, 
while the object of the grant re- 
mained, being necessary for the pur^ 
pose of repairing the sough, passed 
an incident thereto i And that the 
use of such songh,^br the carrying 
up of which into A's woody ground 
liberty was granled, was not confi*> 
ned to the getting of coals under 
BJ*s woody ground, but extended al« 
«o to the adjoining lands of B. ; and 
that the liberty of making new 
'soagh-plts for necessary repairs of 
the sough, after the two original 
> sough-pits 'had been covered up by 
mutual confientywas not controlled 
by the special liberty given for ma- 
king snch original i«ough-pit«, the 
<isei of which were limited by t||p 
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GRANT. 


:. gfaQt';;it appearing upon th^ faee 

., uf.it that the grant of the so.ugh 

wa^ iu tended to }iave pontiuuing 

qpQfation while aiiy coals i\i B.^s 

, WQQdy ground and adjoining lands 

,. nemained to be got|,eu. JHodsson v> 

. sField, 7 Basty 613.. 

,J^ iVn inclpsure act leaving directed 

.that the allotments made by the 

^ -commissioners should forever r^- 

- niaiu for the beneht of the appoint 
lees : held that an award and as-? 
siguoient of the herbage of a eertatn 
elose to the surveyors of the high- 
ivavs and&Mr successors for the'be- 
neht of the parish qf 4» though bad 
|ks fi common li^w conveyance, .the 
I^PPQintees i^ot being 9^ corporatiop, 
was yet good as a parliamentary 
declaration of the persons entii^led 

. to^ take ; the same as if the terms 
^j .of theawar^ had beep speci&ci^lly 
;^acted. And the lord of the ma- 
iiqr, in whom the fee of tbe soil re- 
mainedy is a trustee for the survey- 
ors of the highways for the.time be- 
ing. Johnson y. Ifods^^ 8,Easti 

.38. ^' ■ , 

^ A proprietary grant in ^f 680 of ^' a 
piece of land below high water 

- Hx^rk to set a shop upon, not exr 
ceeding forty feet in width,'' was 
ooQstru.ed tq^ extend to lo%v wa^er 
mark. Mains v. fi'rothingham. 3 

J\ta8IS. Z52. 

4 A conveyance of a moiety of a 
piece of land, '' in quantity andqual" 
ityi^^ creates an estate in common be- 
tween the gr'antor and grantee. 
Ibid. 

9 A tract of land was granted^ by 
letters patent, to *Sl, in i73^, wliieh 
ivas surveyed and laid out into lots. 
In i736, B. executed leases for seve- 

> ' ral Iota to different persons, for 

^ lives, reserving rent, in which he 

asserted his claim to the whole 

tract, an<) exercised various acts of 

' ownership, until his death, in 1752, 

aqd his heirs als^t.^ave -leases of 

some of the lots^ ,iu-\7&7f and his 

, title and that of his heirs continued 

' to be a^iknowledged by the tenants, 
and renmioed undisputed until 17a3. 


In an action of ejeetmettt brou^t by 
the hei[rs,of H. against €. who had 
been in possession since ±772, it 
was held,}that a grant ^001 thf ori- 
ginal patentees to B, was to be pre«<- 
sumed; that entry by Mm; into 
part, uith a claim to the whole, 
was to be considered $ts {in entr^ in^ 
to the whole; and that the. entry of 
C was in subordination to the title 
off. Jackson ex dem. Ganesvoori 
and others t* l^mU' 3 JohnSf Cos. 

6 >Vhere t^, granted 66 acres of laii4 
to i^, -reserving the stream^ of wai- 
ter and the soil under them, with 
the right of erecting^ milN^lains, and 
all such part of the land^ as s^ll 
be overflowed by water, for the use 
of the mills for the grantor, and Bm 
sold 40 acres of the preniises to OL 
with the like exceptions, and C e* 
rected.a dam on his part of the 

: land, by which the land of B. was 
overflowed ; it was held, that until 
•A. exercised his right and erec- 
ted dams, the reservation was inon 
perMive ; if considered strictly . as 
an exception, it would be void for 
uncertaintyt Thompson v. Grego-- 
ry, 4 J(Jins. Rep, Si. i 

B» may maintain an action on the 
case, against C for erecting a dam 
so near the land of B. as to over- 
flow it. . Ibid. 

The right reserved by •^. being an in- 
corporeal hereditament, eoold pass 
only by deed. Ibid. 

A parol permission, given to 0. by Ji. 
to erect (he dam, was no defence a- 
gainst the action brought by B. for 
the assignment of such an interest, 
since the statute of frauds post be 
in writing. Ibid,' 

7 A grant of lands under navigable 
waters to the owners of th^ adjacent 
soil, is npt presumed withnut lotig 
exclusive possession and . use, to 
warrant such a presumption. Pal^ 
mer v. Hicks, 6 Johns, Sep, 133. 

An act of the legislature, extending 
the bounds of towns over the adja* 
cent navierable wateni, does not 
thereby grant the land covered by 


6UARANTY. GUAROUN. 


149 


the mter, to tli€ towovbut U mere- 

* iy tor the .purposes of civil and 
« criminal jurUdiation, Ibid. 

^ A grant to. be valid must be to. a 
corporation, or to some certain per- 
son named, who can take by force 
^f the grant,, and bold in his own 
right, or a^ a trustee. Jackson^ ex 
denu Cooper S[ others v. Cory. 8 
Johns. Rep, 385. 

j» The eoQstruction of a grant is mat- 
ter nf law ; but its legal eflect, de- 
dueible from its terms or matter sub- 
sequent, which, by showing the 
aensa of the parties, may authorise 
4, larger or narrower construction, 
^ as ti> inelnde or exclude the pre- 
mises in controversy, is matter of 
fapctfor a jury only to deeide. Fr'* 
er and eihers v. Jackson ex dem. 
Fan JiUen, in ernxr, s Johns'^ Rep. 

iO A grant is a ctnUract- ex$cuUd. 

• FletehsT V. Veek^ 6 Cranch^ 89. 

H Thie grantee of an aiieil. may reco- 
ver in;a rjeal aetiom : l Ma^s, 26^* 

12 By a grant of a grist-milL trith the 
eppurtenanees ithereon^ the: toil of ^ 
way, immemorially uaed. for the 
purposie of access to the mill from 
the highwiLy, does not pass. 7 
Jtfass. ^ 


ORAYESEND PATENTS. 

The inhabitants of Oravesendj are not 
the owners of a certain neck ofland^ 
described in an agreement entered 
into between them and one Brown 
in 1670, but the same belongs to the 
persons holding under Broum ; nor 
hove ithe innabitants of Oravesend a 
right to take and carry away, s^a- 
ttteed ir^m thebeach.or shore of the 
said neck of land. Eniansy. Turn- 
btdl and others, 2 Johns. Rep. aid. 


GREGORY'S PLANTATION. 

The houndavy of the tract of land on 
MiV'Fork Isldnd^ called Gregorys 
flaiUationy is not to be construed to 


extend we^ of the old Efarlaim road. 
Jackson ex dem, Stoutenimrgh v. 
Mirray. 7 Johns. Rep. 5. 


GUARANTY. 

i Where A. by writing, for a yalua" 
ble consideration, guarantied the 
payment of a sum of money from B^ 
to C. and B. on demand, refused to 
pay at the time \ and C gave notice 
of the failure of payment to A. and 
demanded the amount of him ; it 
was held that the demand of pay- 
ment of B, and refusal by him, and 
notice thereof to A, were sufficient 
to entitle C. to recover against A. on 
his guaranty, without a previous 
, suit against B. Bank ofSTewyork 

. v.. Livingston. 2 Johns. Cos. 409. 

9: Where A. gave a note to B. for 
stoak, deliverable on the 1st May^ 
1792, and C. having guarantied the 
performance of the contract, com- 
pounded with B. in March, and 
took up the note, and afterwards 
brought bis action against Jl, for 
the amount, it was held that C had 
a right to settle with B. and take 
pp the note, before it was due ; and 
that A. was bound to pay him the 
.amouik of the stock, according to 
its valne, on ist May^ 1792. Jrm" 
strong ^ Barmvall v. CUchrifit^ in 
error. 2 Johns^ Cases, 424. 

3 What words import a gnaranty, or 

- promise, to pay. the debt of another. 
^DttUaSf 415 to 425, 


GUARDIAN. 

1 The guardians ofMirsfipee Indians. 
can bind the children of their poor 
only by indenture. 1 Mass, ±72.* 

2 The court has no authority to li- 
cence the sale of real estate of spend- 
tJirifts by thsir guardians. 2 Mass. 

3 The ctiiijicaic of ihc Register of 
Probate is sullicient, wliere a guar- 
dian, &e. petitions for licence to 
«eU the real estate of the minor^&;c« 
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for the payment of debts: wbere 
the petition is for licenee to sell 
more of the estate than is neeessary 
for the payment of the debts^ upon 
the ground that by a partial sale of 
the residue will be greatly injured, 
the certificate of tht judge ofjaro' 
hate it necessary. Mxparie T. R* 
JVUliams, 3 Jiass* 897. 

4 Upon a petition of a guardian for 
authority to sell the real estate of 
his ward for the payment of his 
debts, accompanied with a certifi- 
cate from the probate office that the 
facts alledged are true, the court 
' iviil order notice to the presumptive 
heirs of the ward, before granting 
the petition. Exparte fFilliam 
Lufkin Sf al. 3 Mass. 398. 

1^ 1 he father of minor children, hav- 
ing property of their own is, not- 

' withstanding, bound to support 
them, if he has ability : otherwise 
of the mother. DaweSy Judge^ Sfc^ 
V. Howard Sf oL 4 Mass. 97. 

i Where the father, having little or 
no property of his own, takes the 
guardianship of his minor children 

' «o situated, he will be allowed a 
reasonable charge for their board 
in his family during their minority. 
Ibid. 

f Under the statute of 1791, c. 60, 
ihe guardian of a person non com- 
jffos may, on being duly licenced 
therefor, lawfully sell in fee sim- 
jple the estate tail of his ward du- 
ling his life, for the payment of 
his debts, and by such sale the 
estate tail is extinguished, and 
the remainders legally barred. 
JWliams et ad. v. liitchhum et al* 
4 Mass. 189. 

B Assumpsit lies against a spendthrift 
under guardianship, in which he 
may defend by his guardian. Brown 
V. Cha^. 4 Mass. 436. 

9 Guurdians of spendthrifts have no 
controul of the persons of their 
wards^ Boj/den v. Boyden. B Mass, 
427. 

10 In an action of debt on a bond, a- 
giiinst the surety for two guardians, 
appointed by the court of ebancefy, 


ieonditioned for the fkithftd perfbr' 
mance of their trusts, where one of 
the guardians died, it was held, 
that the - trusts survived, and that 
the surety was responsible for the 
acts of the surviving guardian $ the 
bond being coextensive with the 
trust. The People v. Byron. 3 
Johns. Cases, 03. 


GUARDIAN IN SOCAGE. 

1 Where Ji died possessed of land, 
leaving a widow and infant chil- 
dren, and the widow entered and 
kept possession, it was held that 
she might maintain trespass $ the 
presumption of law being that she 
entered asguardiaif in socage ioher 
children, and was in possession by 
r^ht Byrne v. Van Hoesen. 5 
J3ms. Rep. G6. 

2 A guardian in socage, has the en- 
tody of the land, and ttfayreeeive 
the rents ^and profits for the bene* 

i fit of the heirs. IMd. 

g Bach a guardianship ceases, when 
the infant arrives at the age of 

- fourteen / but if the infant does not 
then choose another guardian, the 
former guardianship will continue. 
Ibid. 

4 ^. died seized of land in 1771, lea- 
ving an only son,^ his heir at law, 
and a daughter. The widow enter- 
ed into possession of the land; and 
the daughter having married B. the 
widow gave permission to B. and 
his wife to take possesion and occa- 
py a^iart of the Jand, and B. con- 
tinued in possession, -clairaing to 
hold in right of his wife. la an 
aetioB of ejectment brought by the 
heir «t law against B. it was held 
that the legal inteodwent was thai 
the widow entered as guartUan *» 
socage to her infanC son ; *"»^*^ 
the defendant, having entered »y 
permission of thei^oardian, and w 

* der the title of the heir at law, 
could not set up a title in a thira 
person, in contradictioii to the titie 
under wluch be so entered. •W?» 


HABKAS CORPUS. 
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son ex demi Davf v< JDe Tfidts* 
Jolni$.Rep, ±57. 


H. 
HABEAS CORPUS. 

i A habeas corpus is grantabte to 
bring up a daagnter from her father, 

t «D a letter from her stating tha(t her 
father used her seyerely. Jlrcher^s 
Cem, 1 L. Baym* a73. 

2 The king's bench may grant a ha- 
beas eorpfls to bring up a man who 
is in the sheriflPs custody, upon a 
ite exeat regno^ and turn him over 
to the marshalsea. J)railor^$ Case, 
1 L. Raym, 696. 

8 The prayer to intitle a man to the 
benefit of the habeas corpus act must 
be entered in the court where he 
ought to be tried. The king's beneh 
does not hold plea originally of a 
-felony arising out of Middlesex, 
The. King v. Leason and Edwards, 
1 L. Raym. 61. 

4 A child of ten years old shall, on 
a habeas corpus, be taken out of 
the coniody of a &;uardian appoint- 
ed by the spiritual court, and deliv- 
ered to one appointed by her father's 
will. The King v. Johnson, 2 L, 
Baynu 1333. 1 Sir. 679. 

B A man in execution in the king's 
beneh may be brought up to Qmld- 
hall to give evidence by an habeas 
ewpuft ad testijieandum. The East 
India company may be compelled 
to produce, at a trial, their cash 
and transfer books, and any notes 
they may have of the acceptance of 
bank stock signed by the party ap- 
plying for the production. , Geery 
v. Hopkins. 2 L, Raym, 851. 

^ On a habeas corpus the court will 
not determine the right of guardian- 
ship, but set the child at liberty. 
The Bjing v. Smith. 2 8tr, 982. 

7 One who is in custody at the suit 
of the plaintiff in the marshalsea 
courts cannot be removed by habms 
corpus ad respondendum^ to answer 
to the plaintiff for the same debt in 


a new aetion in B» R. JIfelsfme r, 
Gardner, Cowp, lie. 

8 The court will not receive the re<* 
turn of a habeas corpus till the re^* 
turn day ; and a commitment^ nnder 
a special authority, concluding till 
the party be dischai^ed by . due 
course of law, is ill. Stepfien Mashes 
Case, 2 Black, 805 and 806. 

9 A member of the house of commons, 
committed for a breach of privilege, 
cannot he disehai^d on a hoMos 
corpus during the session. Brass 
Crosby^s Case, 2 Black. 75%, a 
Wils. 188. 

10 A writ of habeas co^s, if not 
signed by a judge, need not be obey- 
ed. Rex V. RStdmn. Cowp, 672. 

A writ of habeas corpus ad testifican'' 
dum^ to bring up a sailor 4li board 
a ship, who is not detained there as 
a prisoner, ought not to be granted 
without an affidavit that he has 
been served with a subpcena, and is 
willing to attend. IHd, 

11 When the cogrt delivers, on a ha- 
beas corpus, protection to the party 
redeundo is of course. If the court 
changes the custody of the person, 
it is always done in court. TAe 
Ji^ng Y, Delaval. 1 J^aek, ^0. 

12 On a habeas corpss the court will 
make no other order as to the party, 
but to see he is nndei^no legal re- 
straint. The King v. Clarkson and 
another, 1 Str. 444. 

18 Habeas corpus for H, in custody at 
the suit of the crown, because- the 
aetion was precedent to the kin gs 
extent. Frenches Case, 1 SaOc, 358. 

14 Habeas corpus for a prisoner in 
execution ad tesHf. refused, the ap-* 
plication appearing to* be a contri- 
vance. The King y. liwthage, % 
Bttrr, 1440. 

15 Habeas corpus qnashed because iU 
reeted to the sheriff or gaoler in the 
diiijunetive. The King ▼• FowUr, 
1 Salk. 350. 1 L. RayiH, 086r 

16 Habeas corpus issued in vaeatimp, 
returnable immediate before a Judtfpe 
at chambers, does not expire Cy tbe 
commencement of the ierm^ Uesr 
T. Dr, Shebbeare, i fiurr^ iM, 
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17 Tke king^ debtor eomtnitted bj 
the exchequer to the fleet, and 
brought to the king's bench bj ha- 

- beag corpus, and surrendered in 
di^harge of his bail, may be remov- 
ed again to the fleet by habeas cor- 

' pus A*om the exchequer. ChUty^s 
Case. 1 fFil8.2^8. ' 

18 Mias habeas carpus granted upon 
insufficient return. Anonymous, i 
&(dk, 350. 

11) Habeas corpus issued in Taeation, 
and returned in court, for a young 
lady who had been decoyed a\Vay 
from her father, but desired to con- 
tinue with him. Bex' v. Jaiiies 
Clarke^ Esq. ± Burr.mQ. 

20 One committed for a criminal mat- 
ter, and afterwards char&red with an 
exteA for the crown brought up on 
habeas corpus, was remanded. 
Craekali v. Thompson. 1 Salk^ 33*. 

2i An information qui tam^ on statute 
8 G. 1, c. 7, for a fraud in weigh- 
ing and packing butter, exhibited 
(by virtue of the said statute) in the 
sheriff's court at Ywk^ may be re- 
moved into B. R. by habeas corpus 
cum^ causa. Hartley qUi tarn v. 
Hooker, Cowp. 323. 

22 Habeas corpus for prisoner at war 
taken on board an enemy'i^ priva- 

. teer ship, denied. Rex v. Barnard 
Schieverj a Swede. 2 Burr. .765. 

$3 The court will not grant a habeas 
corpus ad testificandum^ to bring up 
a prisoner of war. Furly v. JVWn- 
ham. 2 Doug, 419, 4-30. 

S^ H, committed by the admiralty in 
execution, not removeable into B. 
R. to answer an action to be brought 
there, t^ack^s Case. 1 SaUc. 331. 
2 L. Raym. 789. Dowler v. E^te. 

23 A man brought up upon an habeas 
eorpus by a sheriff, in a plea to the 
return, cannot be turned over to the 

• custody of the marshal. A plea to 
the return must pray some judgment. 
A bishop may be excommunicated ; 

• and an evcommunicato capiendo lies 
as:ain3t him. 7%e ^ueen v. Dr. 
Watson. 2L. Rajpn. 817. . 

2Q No habeas corpus lies for an alien 
enemy, prisoner of war, however ill 


used or deceiv^. Monym&U^. S 
Black. 4824. 

^ Party brought into court in term 
time upon a habeas corpus issued in 
vacation. Rex-T. Mary Mead. 1 
Burr. 54)2. • 

28 Where defendant taMen 'by an esi^ 
cape warrant by one not an oflieer, 
hab. lies Eickv. Doughty. 8 8alk. 

140, 

;29'ItetHm'to h/i^beks eorpus thust an- 
swer to • the taking, as w^l as to 
the detaining. Eli:tab^'WarmatC$ 
Ctise. 2 Blk^k. 1204. ■:- 

80 Habeas Corpus at common law is 
gran table in the common pl^as, as 
well as in the king's befihch. Wcodh 
C^se. 2 Black. 734. 3 ffUsoUy 

172. 

31 Habeas corpus granted for detain-* 
ing a child under age from her fa- 
ther ; and a rule for an information 
nisi. The King v. Ward. 1 Black. 

386j 

32 Person committed for treason ia 
Scotland not within the habeas eor^ 
pus act. The King v. Mackind&sh. 
1 Str. 308. 

33 The court wili "not turn ever a 
prisoner till oifleer paid for bring- 
ing him up. ^onymous. 1 ^. 
308. 

34 Habeas corpus lies not to county 
palatine. ^Bnonymous. i Salk. 304. 

35 t)ommitme]it thy rule of court not 
within the habeas corpus act. Ihe 
King V. Leonardo 1 Str. 1*2. 

36 Attachment gratitcd for not return- 
ing habeas corpus withont a rule to 
return, l^he King v. Wright. 2 
Str. 9i5. 

S7 Habeas corpus to remove a prison- 
er from Wales to an EngH^ county. 
The King v. Daisis, 2 Str. 943. 

38 Habeas corpus discharged for an 
insuflicient return. The King v; 
Dreiv. 1 Str. 404. 

39 Habeas corpus ad satisf. Sc redp, 
may be returnable immediate and 
before a judge. Bettesworth v. BeK. 
3 Burr. 1873. 

40 If ati apprentice of above the age 
of eighteen having been impressed, 
afterwards voiontarily enter into 
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tti^ king^s service, his master is not 
entitled to sue out an habeas corpus 
to bring him np to be discharged. 
R, V. Reynolds. 6 Term Hep. 497. 

41 So where the apprentice is protect- 
ed from being impressed by the 
statute 13 G. 2, c. ir, but is willing 
to enter into the king's service. 
Ex parte Landsdoum. 5 East^ 38. 

42 So where the apprentice has enter- 
ed into the kin^s service, but is as 
anxious to return as the master is 
to have him. R, v. Edwards, 7 
Term Rep, 745. 

48 And it seems that without refer- 
ence to the desire of the apprentice 
to stay or to return, the court will 
not grant the habeas corpus on the 
application of the master^ for the 
object of that writ is the personal 
liberty of the party. See the abovti 
eases. 

44 The house of lords having voted 
the defendant guilty of a breach of 
privilege, in publishing a libel up-^ 
on a member of their hou^te, and 
having sentenced him to pay a fine 
of loot, and to be imprisoned six 
months and until such line was paid^ 
Mrhieh commitment was retilrned in- 

- to the court of K. Bi upon a habeas 
corpus sued out by the defendant ; 
that court refused to discharge hint 
ont of custody. R, y< Flaiver, 8 
Iferw Rep. 3 14. 

40 Retiirn to ao haheds 6orpus^ '^ t had 
not &t the time of receiving this 
writ, nof have 1 since had the body 
of A. B. detained in nfy custody, so 
that J cotdd not hate her, &c." was 
held a bad return, and an attach- 
ment granted against the party who 
made it. R, v. Winton, S Term 
Rep. 89. 

46 It seems a sufficient return to d 
habeas corpus^ that the defendant is 
in custody under the sentance of a 
court of competent jurisdiction to 
inquire of the offence, and to pass 
such a sentence, without setting 
forth the particular circumstances 
necessary to warra.nt such a sen- 
tence. R. V. Suddis. 1 jEflsf, 306. 

4^ A habeas corpus ad testificandum 
▼ox.. II. 20 


issued to bring up a prisoiier to give 
evidence before an election commit- 
tee of the house of epmmoDs^ on atli- 
davit of service of 4 rule to shew 
cause 6n the different persons con- 
cerned, and nd cause shewn; In 
the matter of Sir Edward Friee, a 
Prisoners 4 East 587. 

4s The father of a Child is entitled to 
the custody of it, though an infant 
at the breast of its mother, if 'the 
court see no groand to impute any 
motive to the father injurious to the 
health or liberty of such a child, as 
by sending it oiit of the kingdom ; 
the father being at thf$ time an alien 
enemy domiciled in this kingdom^ 
and the mother being an English- 
womany and apprehensive only that 
he meant to send the child abroad^ 
bu,t assigning lio sufficient reason 
for such her apprehension. JB. v. 
d, MannevUle. 5 East, 221. 

49 Service of a demand dfit-copy of 
the commitment on the turnkey of a 
prison is uoit Sufficient to support 
an action against the gaoler for th% 
penaUy incurred by him under the 
habeas corpus act for not delivering 
the copy to the prisoner within due 
time after demand made, if the 
gaoler himself were in the prison. 
Huntley v. Luscombe. ^ naSi S^ 
Pull 530. 

60 ^u. Whether a commitment in ex- 
ecution for a penalty on conviction 
before a magistrate for an offence 
against the excise laws' be a com- 
mitment for ^' a criminal matter,^ 
within the provisions of the hnbeai 
corpus act, so as to entitle a prison- 
er (o an actiofi against the gioler fer 
not delivering a copy of the cpm- 
mitment u^tthiif a certain tiftie after 
demand made P Jbid, 

6i Where' a cause is f^mctved fcjr it 
habeas carpus f mm an inferior court, 
the plaintiflTneed not proceed until 
the bail is put in, and if he does, 
and a procedendo be awarded for 
want of bail, no costs wiTt be al- 
lowed the plfiintifF. Murray r. 
Smith, 1 Johnsl Cas. 1045. 

53 A habeasi corpus to b^ng up a per- 
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•0D9 stated to be a soldier enlisted 
ia the army of the United Statesj 
was refused. Case of Hustedy a sol- 
dier. 1 Jokm. Cos. 136. 

^•3 Where a sheriff returned a writ of 
habeas corpus, that he held the pris- 
oner by virttte of an order of the eourt 
of chancery, which order referred to 
&; former writ oi attachment, set- 
ting forth the grouodft^ of commit* 
ment, and from which the prisoner 
had been discharged by a judge of 
this court in vacation, on another 
habeas corpus, and the sherift' also 
returned the attachment and pro- 
ceedings prior to the last order of 
commitment : It was held, that the 
sheriif could not return the true 
eause of caption, without also stat- 
ing the original attachment and 
subsequent orders^ and that the 
whole return might be received and 
examined by the court. In t!ie case 
of John V. jV. YaiMs, 4 Jdtms. Bep, 
817. 

M Adiscbai^e of a ^^ prisoner, com- 
mitted by an order ^ of the court of 
chancery, by a judge of this eourt, 
in vacation, on habeas corpus, is not 
conclusive, either on the eourt of 
chancery, or thi» court ; and the 
prisoner may, after such discharge, 
be again committed for the same 
cause. Ibid. , 

'55 The penalty giveii by ihefflh sec- 
tion of the habeas eovpus act, is im- 
posed on individuals acting ministe- 
rially out of court, and does not ap- 
ply to the acts of a court done of 
record. Fates v. Lansing. 5 Johns* 
Bm. 2S2. 

06 Though a judge in vacation, who 
refuses to allow a writ of hi^as CW' 
fus, is liable to an action on the 
gtatute, as the allowance by him in 
. vacation, is not a jadfcial act ; yet 
the judges of the supreme court, 
sitting as a eourt, in term time, 
jnay, in their discretion, refuse a 
habeas corpus. Ibid. 

57 A writ of error lies on a judgment 
of the supreme court on a habeas 
carpus, Fatesv. The people. In 
error. 6 Johns. Rep. ^a7. 

•ft Ajadgeof tho supreme eourt, in 


vacation, has the sasiie power, tts-^ 
der the habeas corpus act, which the 
court itself possesseii at common kiw^ 
except in cases of treason or felony* ^ 
Ibid. 

09 If a judge, in vacation, discharge 
a prisoner brought before him by 
haoeas corpus, such dischai^, whc" 
ther erroneous or not, is final and 
conclusive ; and the party cannot 
be again imprisoned K)r the same 
cause,, unless by order of the court 
in which he is recognized to ap- 
pear, or other eourt having jurisdic- 
tion of the cause. Ibid. 

6a Where a judge, in vacation, dis- 
charged a person on habeas corpus^ 
committed by the court of chancery 
for mal practice and contempt, it 
was held* that the chancellor could 
not recommit the party lor the same 
eause. Ibid. 

61 Where the court of chancery conv- . 
mits a person for an offence against 
the statute, and also for a contempt, 
a judge in vacation, or the supreme 
court, in term time, may discharge 
the prisoner, on habeas corpus. lb. 

And U seems, he may be discharg^ed 
on habeas corpus, if committed for & 
contempt only. Ibid. 

A prisoner may be discharged on An- 
beas corpus, though the convictioit 
or judgment OQ which he has been 
committed, remains in full force. 
Ibid. 

62 Where a cause is removed from a 
court of common pleas into this 
court, by habeas corpus, the plaintiff" 
may declare in this court for a dif- 
ferent cause of action, and for a de- 
mand which has accrued subsequent 
to the commencement of the suit be- 
low, and prior to the removal of the 
cause into this court ; and the de- 
fendant may, in like manner, plead 
or set off any demand which has ac- 
crued subsequent to bringing the ac« 
tion below, and prior to its removal 
to this court ; but he cannot plead 
the stattUe of limitations or cov&rturey 
or matter subsequently arising, that 
does not go to the merits of the 
plaintiff's demand. Vosbur^- t» 
Mogers. S Johns. Bep.. 91» . 
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^3 liVhere au infant, who was bound in the acta for lieensing haeknej 

an apprentice, being brought up on coaehes. The King y. BeUs. 2 

habeas corpus, the court refused to X. Raym, idOO. 
order the infant to be delivered to 
the father, there being no evidence 

of any improper restraint on the HEIR. 
part of the master, l)at save the in- 
fant leave to go fi^ere he pleased, i An heir hath lands by hereditary 

In the matter of the Mc^Dowles. 8 descent ; yet he shall not be liable 

Johns, Rep. 828. for the debts of his ancestor any 

64 Where it appeared from the face farther than to the value of the 
of the plaintitt''s declaration in the lands descended. Buckley v, ^ighl" 
court of common pleas, that the de- ingale. 1 Str. 665. 

mand was certain, so that he could 2 He is deemed heir apparent who, 

not in any event, recover 250 dol- if he survive his ancestor, must be 

iars, though the damages demanded heir ; and heir presumptive, who al: 

4n the conclusion of the declaration, present would be heir if his ances- 

iw ere 300 dollars, and the court pro- tor were to die, but who may bo 

eeeded in the cause, notuiihstand- ousted by the intervention of a near- 

iDg the defendant Imd filed, in open er title, ^nonymousj in Chancery. 

eourt, a habeas carpus, to remove the ^^^^9 ^^* 

4$aose, which had been duly allow- 3 There cannot be heir of the half 

ed ; ' this court refused to grant an blood. Jinon. Lafft, 396. 

attachment against the judges of Formerly this was otherwise, and the 

the court of common pleas for not heir by the half blood might inherit 

obeying the writ. But wliere the of lands by descent from the father, 

demand appears to he uncertain, so though not by purchase. Ibid. 

that the plaintiff might recover a- The heir shall not be disinherited but 

bove 250 dollars, the writ must be by necessary implication. Ibid, 

obeyed and returned. Shottcell v. 4 Where an obligor is seized of a 

Ikirdds, 8 Johns, Bep, 341. reversion in fee, expectant on sev- 

65 On k habeas corpus the court will era! estates tail, tliis reversion, corn- 
only enquire whether there is a suf- ing into possession in the hands of 
fi^ienrt probable cause for the com- his heir, is then assets by descent 
ntfitment. 4 Dallas, 412, 13. to charge him with the debt Smith 

06 The supreme court of the United y. Parker, 2 Black, 1231. 

States has power to issue the writ 5 In an action against the heir, on a 
of habeas corpus ad subjiciendunu covenant made by the ancestor, it is 
JExparte, Bollman S[ Swartwout, 4 not necessary to allege in the de- 
Cranch, 75, «1aration that the heir had lands by* 

B7 The writ o£ habeas corpus ad suh- the descent; if he had none, he 
jiciendum, does not lie to bring up must plead it. Dyke v. Sweeting. 
a person confined in the prison Willes, 587, 
bounds upon a ca, sa, issued in a ei- Nor is it necessary in an action of 
iril suit. Wilsony Exparte. 6 debt against the heir. Ibid, 
Crunch^ 52. To an action of covenant to pay money 

on a particular day the defendant 

cannot plead payment on a prior 

HACRNBY COACHES. day ; he must plead payment on th'3 

day. Ibid. 
A stage coachman setting a passen- 6 An heir shall take by purchase 
ger down before he get out of the under a devise, altering the limita- 
bills of mortality, and taking his tion of the estate. Emersonr.Inch* 
€are for the whole stage, is not with- bird. 1 L. Raym. V29* 
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Au heir at law ci|,qnQt be dUioherr 
ited by the plainest inteution ap- 

{»arent on the lace of the will, ua- 
esg the estate is completely disposr 
ed of to sofiiebody e^lse. JJenn, v. 

Whoever will take 'as heir male 
by purchase must be both heir aiift 
maUf. Qw^fY^m y. Hooke. % WUs. 

80. 

pee WiTKEgs T. 
Need not be notified of an applicar 
^ tioa of an executor or administrator 

^to sell real estate for the payment 
^^^ of debts. 1 MasSk, 2^. 

io By the Mords, ^^ such decea^d 
chiUP^ in the latter part of the 'first 
section of the statute of 1783, c. 36, 

. IS to be understood the child of any 
deceased father: under the provir 
sion therein m&de, the surviving 
brothers and sisters, and not reprer 
sentatives of any that are deceased 
are to share the inheritance with 
the mother. Ma^Oy JS^ssigneey v. 
Bot^. 3 Mass. 13. 

ti if* a child is named in his parent's 
TV'ill, althqugh he has no le.^aey 
e;iven him, he is not entitled to a 
distributive share of the testator's 
estate by virtue of the statute of 
1783, c. 24, Church v. Crodker. 
3 Mass. 17. 

12 A contract made by an heir to con- 
vey • on the death of the ancestor, 
leavins the heir, a certain undivided 
part or what should come to the 
heir by descent, distribution, or de<» 
vise, is a fraud upon the ancestor, 
productive of puMic mischief, and 
void as well at law as in equity. 
Saynton V. Hubbard. 7 Mass. % 12, 


HBRIOT. 

i A lord may seize as well as dis- 
train for heriot-service. Mdivards 
V. Moseley. Willes^ 192. 

Heriots are services and part of the 
tenure, and such new services can- 
not be created, or heriots reserved, 
since the statnte of quia ewptores 
terrarum. Ibid, 


If a heriot be reserved by deed siaco 
that statute, payable by the tenant 
in fee^ it will be considered as rent^ 
and then the landlord cannot seize^ 
but must either distrain or bring an 
action for non-payment. " Heriot" 
derived froni '• here*' in Saa'on '* an 
^rroy," and *• geat," which signifies 
" provjsioij." Ibid. 

2 If. may seize either for heriot cus-» 
tom or service any where ; but one 
cannot distrain for them out of the 
manor. •^usHn v. Pennet 1 Salk^ 


HIGHWAYS. 

1 If a parish, eonsii»ting of two dis's 
tricts which are bound to repair se- 
parately, be convicted for not re-s 
pairing the road in one of the dig* 
tricts the other having notice of the 
indictment, the court will consider it 
as being substantially the conviction 
of the district which ought to have 
repaired, and, if the fine has been 
levied on an inhabitant of the oth- 
er, will grant a special mandawius 
for a rate on the district bound t& 
repair, Rex v* Townsheni. 3 
l)ovs. 421 « 422. 

9 By setting put a highway the owd^ 
er does not part with the property 
of the soil. Sir John Lade v. 8hep^ 
herd. 2 Sir. 1004. 

9| A person indicted fbr not repairing 
roads ratime tenurcB^ shall, on sub- 
mitting, pay the costs of the prose- 
cutor. The King v. Wingfidd* 
1 Black. 602. 

The fine in such cases, to whom pay- 
able. Ihid. 

4 Inhabitants repairing pavements 
before their own doors not excuaed 
from scavenger's rates by 2 IF. & 
M. stat. 2, c. 6, s. 8 and 9. The 
King v. The Inhabitants of the Pa-- 
rish of Mudngton. i Safk. 35&. 

6 A parish cannot be indicted for 
suftering a highway to be very mud^ 
dy and so narrow that the peo»i'.e 
eould not pass without dancer of 
their lives. The ^ueen ?• The Jn; 
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'habitants of Stretford* 2 L. Baym. ±5 The town of Battd, in the county 

1169. of Sussexjin eicluded out of the 

e If jastices appoint i^. to work on turnpike aet of 26 G. 2, e. 34. 

the highway six days between siieh Hammond t. Brewer. 1 i^urr. 376. 

a day and sueh a day, it is void. 16 Order for repairing of highways 

The ((ueen v. Kime. i SaUc, 307. must shew the statute labour not 

2 Is Raymond, 858. sufficient. The King y. The In* 

y Surveyor of turjopike roads not habikmts of 8tnmd. 1 8tr. 315, 

{personally liable to answer the la- 17 The road act of 32 6r. 2, o. 04*9 ex- 

ourers, but the eonimissioners or eludes the jurisdiction of the courts 

their treasurer. Pochm v. Pawley. of Westminster Hall. Bex v. Jtftc- 

1 Black, 670. klethwayte. 4 Burr, 2522. 

B Where inhabitants submit to a fine, 18 When a highway is overflowed ot 

they must also repair the ^ay. The out of repair, passengers may justi- 

^ueen v. Inhabitants duuoorih, l is going on the adjoining land. 2 

SaUc. 359. ihug^. 746, 747, 74f9. 

9 Inhabitftnts of a parish into which 19 The whole parish bound to repair 

& new road is turned by turnpike highways of common right. Rex 

trustees, are not liable to do statute v. The Inhabitants of Great Brough- 

work thereon. Wheeler v. Cooper. ton. 5 Burr. 2700. 

1 Black. 60^. 20 The parish at large are prima fa- 

iO The power of two justices, under cie bound to repair all highways 
statute 13 Q, 3, c. 78, s. 16, to or- lying within it, unless by prescrip- 
der any highway to be widened, eXf tion they can throw the onus on par- 
tends to roads repairable ratione te» ticular persons by reason of their 
nuroB ; and, upon disobedience to tenure. Bex v. The Inhabitants of 
such order, the party may either be Sheffield. 2 Term Rep. 106. 
proceeded against summarily under ^i A presentment of a road onder 
the stattttCf or by indietment. Rex statute 13 6. 3, e. 78, s. 24, against 
V. Balme. Cowp. 648. a smaller district than a parish. 

$1 The commissioners of the turnpike must state expressly haw they are 

direct a public road across open liable. Rex v. The Inhabitants of 

common fields, inclosed and divided the Hamlet of Penderryn. 2 Term, 

by a private act of parliament, and Rep. 5 IB. 

then allotted the lands : one whose 22 If it do not, the judgment may be 

}ot adjoined to this open road in- arrested. 2 Term Rep. 513. 

closed it ; he is not bound to repair. 23 If a parish be situate, part in one 

Bex V. Inhabitants of Flecknow. 1 county and the rest in another, and 

Burr. 461. {L highway lying; in oUe part be out 

\i2 The fact of non-repair is travers- of repair, an indictment against the 

able when a justice presents a high? inhabitants ')f that part only is bad. 

way on his own view. The King B. v. The Inhabitants of Clifton. 6 

V. The Justices of Wilts. 1 Black. Term Rep. 498. 

467.- 3 Burr. 1530. 24 In $nch case the indictment must 

43 A highway must, in a presentment, be against the whole parish. B 

be alleged to lie in the parish, oth- Term Rep, 498. 

^rwise the parish is not bound to 25 The commissioners appointed by 

repair. Rex v. The Inhabitants of stat. 6 G. 3, c. 78, (an aet for divid- 

Hartford. Coivp, 111. ing and inclosing certain lands in 

14 If parish lies in two distinct coun- the parish of C.) which enacts that 

ties indictment for not repairing the the public roads to be set nut by 

hic^hway may be brought against them should be repaired in such 

that part of the parish in which the manner as other public roads are by 

ruinous road lies. Re^ v. Weston law to be repaired^ and that tbo 
tuliabitants. 4 Bwrr. 25o7. 
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private roads should be repaired by 
stteh person or persons as they should 
award, have no power to impose on 
the parish at large the burden of 
repairing any of the private roads 
set oat in pursuance of the act. R. 
V. The Inhabitants of CtMingham. 
6 Term Rep, 20. 

26 If the inhabitants of a township* 
bound by prescription to repair the 
roads within the township, be ex- 
pressly exempted bv the provisions 
of a road act from the charge of re- 
pairing new roads to be made with- 
in the township, that charge must 
necessarily fall on the rest of the 
parish. 2 Term Rep. ^06. 

^ If trustees, under a road act turn 
a road through an inelosure, and 
make the fences at their own ex- 
pence, and repair them for several 
years, they cannot be compelled to 
continue such repairs unless there 
be a special provision in the act to 
that effect. M. v. The Commission-' 
ers of the LlandiUo District. 2 
Term Rep, 232. 

2S What is meant by a road is the 
surface over which the subjects have 
a right to pass, and not the fences 
on each side. 2 Term Rep, 232, 

29 The owners of the land are bound 
to repair the fences on each side, 
unless otherwise provided by the 
act. 2 Term Rep, 232. 

30 An indictment against the parish 
of B, for not repairing a road lead- 
ing from .S, to B,9 is exclusive of 
B,y and therefore bad : and it is not 
aided by a subsequent allegation 
that a certain part of the same 
highway sittwte in B, is in decay, 
&c. R. V. Oamlingay Inhafntants. 
3 Term Rep. 513. 

Qi Indictment for non-repair of a 
highway within certain limits, 
charging the corporation of Liver^ 
pool with a prescriptive liability to 
repair all common highways, &e. 
within such limits, '^ excepting, such 
as ought to be repaired according 
io the form of the several statutes 
in such case made," is bad, for want 
f^f shewing that the highway in 


question was not within any of the 
exceptions, fi. v. The Mayor, S[c* 
of Liverpool. 3 Bast^ 86. 

32 A count stating the defendant's li- 
ability to arise by virtue of an a- 
greement with the owners of houseff 
along side of the highway, is also 
bad ; for the parish who are prima 
facie bound to the repair of ail high- ' 

ways within their boundaries can- 
not be discharged from such liabil- 
ity by any agreement with others. 
Ibid. 

33 It is sufficient in pleading a publie 
highwav to allege that it is a com- 
mon public highway, without shew- 
ing how it became so, or that it has 
been such time immemorial. Jispin* 
dall V. Brown. 3 Term Rep. 265. 

34i In pleading a public highway, it 
is not necessary to state any tavd* 
ni. 1 H, Black. 35U 

35 In trespass, a plea of justification, 
stating that the public highway led 
A'oni another highway (leading from 
JS. to B.) in, diroughy over, and a- 
longj tlie locus in quo^ to a certain 
other highway, (leading from C. to 
jD.,) was held by the court of C. ?• 
{dissent. Loughborough^ €. J.) to bo 
weti supported by evidence, prov** 
ing that the way in queston led 
from the terminus m quo, vix. the 
way leading from w9. to B. over the 
loctts in quo^ to a different way e8.11i- 
ed E,, and along that way into the 
way leading from C* to 0., the ter-^ 
minus ad quem. Rouse v. Bardij^ 4 
al. 1 H. Black. 35U 

36 Under a turnpike act the trastees 
had power to turn roads through 
private grounds, making satisfaC'^ 
tiou to the . owners \ and if thev 
could not agree, they were enabled, 
on giving notice to the owners, to 
summon a jury to ascertain the da- 
mage, and to order such sum so as- 
certained to be paid to the owners : 
an inquisition of the juiy and an 
order of the trustees uuder the a- 
bove act were quashed, becajuse it 
did not appear on the face of the 
proceedings that any notice had been 
given to the owners of the hxA* 


J 

HIGHWAYS; 159 

JteoP V. Beigdiaw. 7 Term Beports^ obliged to notify the inhabitants of 

863. a town through which the highway 

37 The magistrates are not bound to is laid. Ibid. 

appoint surveyors of the highways 42 The report of sueh committee most 

irom the list of persons returned to be made to the court of sessions hoW 

them under statute 13 6^. 3, e. 78, den next after the service is per- 

if in their opinions the persons formed, i Mass. ^12. 

named in the list are not qualified : 43 ^ucBre, What is reasonable notice 

hat they may appoint other persons to the inhabitants of a town of a de- 

4>f the parish who are qualified. feet in a bridge or highway, i 

R. V. Baldwin. 7 Term Rep: 169. Mass. iSS. 

33 If the magistrates^ upon proper 44 Surveyors of highways have no 

lists returned to them, omit to ap- authority, as such, except as to 

point a surveyor of the highways highways on land. Semb. 1 Mass* 

at their first special sessions after 231. 

the Michaelmas quarter sessions as 45 The sessions cannot approve a 

directed bv the statute 13 G. 3, e« townway laid out by the selectmen, 

78, s. 1^ they are bound to make and refased by the town without 

saeh appointment at a subsequent giving previous notice to the town, 

special sessions. R. v. The Justices Commonwealth v. Sheldon ^ a/. 3 

€^ Derhf^ire. 4 East^ 143. Ma;ss. 188. 

89 Under the statute 13 Q. 3, c. 84, 46 The sessions cannot lay out or al- 

8. 33, B. R. may apportion the fine ter an highway, without a previous 

for non-repair of a road between the application. Commjonwedah v. Fe^ 

parish and the trustees of a turn- ters, 3 Mass. 229. 

pike, though the indictment were Nor can they adjudge such way or al- 

•riginally preferred at the assizes, teratipn to be of common conve- 

and afterwards removed thither by nience or necessity until after notice 

eertiorari. R. v. Upper Fapworth to the town. Ihid. 

Inhabitants. 2 Easty 413. 47 The necessity or convenience of an 

#0 Under the 19tb sec. of the general alteration in a highway, and the mi- 

highway act, 13 O. 3. e. 78, a new reasonableness of the damases a- 

bighw&y must be set out before an warded, are subjects not within the 

old one can be stopped up ; and it jurisdiction of this court ; but be- 

is not sufficient that another old long exclusively to the sessions* 

highway was widened in parts to Commonwealth v. Westborough^ 9 

answer the purpose of a new road. Mass. 406. 

And if a new highway be not set 43 Where a warrant to a locating 

out before the old one be stopped eonnniftee particularly describes 

up, the legality of the order of the their whole duty, an oath faithful* 

Justices for diverting the old road ly and impartially to perform the 

and stopping it up may be question- service to which they are appoint^ 

ed in an action of trespass, notwith- ed, or faithfully and impartially to 

atanding such orders were confirm- discharge the trust reposed in them, 

ed by the sessions on appeal, stat- is sufficient. Ibid. 

ing the fact of a new roaa being set 49 When a town has appeared at the 

out in lieu of an old one. Welch v. sessions and opposed the acceptance 

JV^uA. 8 Easty 394. of the report of a locating commit- 

41 A committee appointed by the tee, without objecting to (he short- 
conrt of sessions to lay out an high- ness of the notice, this coart will 
way mnst state in their report what not quash the proceedings of the 
notiee they have given to persons sessions on account of such short- 
interested. 1 Mass. 86. ness. Ibid. 

^mre^ Whether sueh committee is £F0 Establishing an alteration in as 
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hi.^hwaj is in law a diseontinuance 
of the part altered. Ibid, 

51 Where no time is allowed by the 
sessions for the owner of land, over 
which an hi,^hvvay is laid, to remove 
wood, &e. this court will not pre- 
sume that any wood, &e. was grow- 
ing on the land. Ibid. 

02 A public town way over land con- 
veyed is an incumbrance within the 
meaning of a covenant that the pre- 
mises are free of all incumbrances. 
2 Mass. 97. 

53 Upon an application to the court 
of sessions, for the acceptance of a 
town way, the town must he notifi- 
ed before any proceedings are had. 
2 Mass. 118. 

5-l» The court of sessions have no pow- 
er to award to the owner of land o- 
ver which an highway is laid, any 
thing but money in compensation 
for his damages. 2 Mass, 125. 

5d ihe town, through which the 
court of sessions are petitioned to 
lay out a highway, must be notified 
of such petition^ before the court 
adjudge the way to be of common 
convenience and necessity. 2 Mas- 
sachusettSf 170. 

66 The court of sessions must adjudge 
|t way petitioned for, to be of com- 
mon convenience and necessity pre- 
viously to the laying it out 2 
Mass, 171. 

57 The proceedings of the sessions in 
laying out a highway, will be quash- 
ed if it does not appear, 1, That 
the town has been notified^ 2, That 
the warrant for laying out the way 
was under the seal of the court: 3, 
That the committee were sworn in 
due form of law : 4, That the own- 
ers of the land are named, or certi- 
fied to be unknown, in the return 
of the locating committee : 5, That 
damages are assessed, or a return 
be made that none are sustained : 
or, 6, That the return is under the 
hands and seals of the committee. 
2 Mass. 489. 

The sessions cannot lay out an high- 
way over a navigable river, so as 
that the river may be obstructed by 
a bridge. Ibid. 


08 The laying out of a (owii way by 
the selectmen must be recorded be« 
fore it is ofiered to the town for ae<« 
ceptance. 2 J^Iass. 529. 

59 The sessions are bound to notify 
the town, in which an alteration of 
an highway is prayed for, previous 
to an adjudication of the common 
convenience and necessity of such 
alteration. Commonwealin v. Cbm- 
bridge. 4 Mass. 627. 

60 When the selectmen of a town lo- 
cate a to\^n way, they are not to es- 
timate the -damages sustained by 
the owner of the land over which 
the way passes : but if they cannot 

.agree with the owner, he miist make 
application to the sessions now the 
common pleas. Craigie v. MiUen 
et al. 6 Mass. 7. 

61 A way laid out by the selectmen 
from one part to another of a coun- 
ty road may yet be a town way Tor 
the convenience of the inhabitants, 
and properly laid out by the select** 
men. Ibid. 

62 When a town way has been laid 
out by the selectmen, and approved 
by the town, it is immediately a. 
way, although a party aggrieved by 
the location has a year to apply to 
the court for its discontinuance. Ih 

63 Upon the location of an highway, 
the public acquire an easment not 
lawfully to be interrupted by the 
owner of the land ; but the soil 
and freehold remain in the owner 
for every purpose of use or pro- 
fit, consistent with such easment: 
he may maintain ejectment for it f 
and he may sink a water course be- 
low the surface, covering it so that 
the highway remains safe and con- 
venient for passengers. Perley v. 
Chandler. 6 Mass. 454. 

6* The court of common pleas, pre^ 
vious to the appointment of a com- 
mittee to locate a way, must give 
^ notice to the towns in M'hich the 
way is proposed to pass, and mnsC 
adjudge it to be of common conve- 
nience and necessity. Common^ 
tvealth V. The hihabitatds of E^e* 
mont, 6 Mass. 491. 


pwHWAirs. 

iif Ithtt retwn «if tk e««miH«» for lo- n It in a 
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wtJAg aii btgbit^ajr ihimI b^ made! to 
. tjie ift#xt cQurt iift«r the 9«rvie« is 
perjfofipeiidi (hmmon^^yealtk r. /n- 

i% Sagb « r^iuni mvsi eostaii^ the 
DaRles of all persoiiii over who§e 


ifrwAi Ibr the 
oommon j^lea** to fJiseontinue an 
highM ay? that it has heeome useless. 


^3 Updn a certiorari to the ceqwon 
pl^8, this court w|U not go into 

.~-lk« question of the etpecUency of 
land tbo way passes^ if known to di^MsoBtiouiitg an hig»hway. Ibid, 
the eonimittee : if any at*e unknowo, 7ii The grant or laying out of a high- 


the eoDUBtttee muat certify that Iket 
Ibid. 
VT The duty of repairinj^ highways is 
anjoioed on towns Wholly by statute $ 
and an indictment against a town 
fi^r neglect of this duty mnst allege 
the offence tordra formati itahdif or 


^ay, gives only a nsiit of way to 
the puhlie ; but the lee^ or right of 
toil, remaiUd in the orig*ioal owi^er^ 
who may maintain trespass for any 
exclusive appropriation of the soil. 
Cortdyau v. Fan hrundL 2 Johns* 

Rfp. 337, 


k will be dnashed. Commonwealth ^^ The minutes of a roadl laid out in 


y, Spingjmd. 7 Mass, 9. 

•8 It is discretionary with the sessions 
lo oppoint a viewing committee, on 
an application for an highway, or 
not: and sueh committee may be 
appointed before notice to the towns^ 
&e« They need not be sworn $ and 
they may vi^w at the expence of 
the applicants for the way. Com-^ 
^rnnwmUh t. Cambridge* 7 Mas$* 
198. 

99 Whei^ certain persons had beerl 
admitted to oppose the location of 
a way^ and after a continuance, the 
petitioners moving for further pro- 
ceedinga, prior to which the conrt 
had ordered that all the respondants 
should be noticed ; and further pro- 
eeeding|8 were had without notice 
to those vrho had been so admitted, 
the proceeding were held to be ir- 
regiilai*. /«rf. 

i'O The phrase "'framplacetopldce^'^^ in 
the statute of t785, e. 67, s. 4, meant 
from one place in a town to anoth* 
er pluee ili the same town. Ibid, 

tJnder att application fbr the altera- 
tion of an existing way, the sessions 
cannot lay ont a new one. Ibid, 

7i An indictment lies for a nuisance 
on a town way. Co^nmonwealih r* 
Qowen, 7 Mass, 876. 

Aa indictment for a nuisance on a 
poblio way, it is not necessary to 

_ll J* _ ^ A* <ji t • 


i784>, had been entered on the re- 
cords of the town in 1790, but not 
signed by the (Commissioners of high- 
ways^ In 1805, the commissioners 
of highways ascertained the famp 
road, and caused a certificate there- 
of, to be duly entered on record) 
and it appeared, that sineea784f9 
the road had been used as a nuUie 
highway for twelve years.. In an 
action of trespass quare clausumfr^" 
gitf brought by the owner of the 
land, taken for the road, a^iust a 
person for passing over it ; it was 
held, that the use of the road as a 
public highway for 12 yearst waa 
t^rima facie evidence of its being 
laid out by proper authority ; an4 
though the entry of the road, as 
laid out in \7s^ did not, in all re- 
spects, conform to the direct ioni| of 
the statnte, yet the, act of the eom- 
' missioners in 1809* pursuiint t» the 
statute of 1801, duly constituted the 
road a public highway, and that 
the defendant was justified in pass- 
ing over it. Colden v. T/riirftur. 
2 Johns. Rsp. 424. 
7a Labour on the highways is not pay- 
ing a taxy within the meaning of 
. the act for the settlement and re- 
lief of the poor, (24^ sess. c. 184,) 
OveT$epTS of Jwenia v. 'Overseers of 
^nfbrd. 6 Johns, Rep, 92. 
allege the continuance of such bni- 77 A road i)sed as a public hie«hway 
sance to be with force and arms. lb, tor 20 yean niat preaadii^g t^f gist 
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MoTchy 4807, beeomes a publie 
highway, though not recordeff ; and 
ittloes trot eease to be a public high- 
vray^ though originally leading to a 
dock and landing, or ferry, and 
niieh feri'y/ has been changed, and 
though some part of the way has 
been appropriated and built upon, 
if the passage continues open to the 
'•same dock and landing. Galatian 
» V.' Gardner. 7 Johns, Rep, 106. 
Vs 'Whether the a;overnment can re- 
' • Stttne, or transfer, tc^ a turnpike 
'^ ' eotnpany, ivithout an equivalent, 
the allowance of six acres per cent. 
• fbr roads, &c. contained in the pro- 
prietary and state grants of laud. 
^' '^Dailas^ 49d to 500. 


HOLIDAYS. 

• ♦ 

The' 29th of JWoy is not a holiday 
in any of the law oftices, and con- 
!lequently no officer can take an ex- 
"traontinary fee for business done on 
4hat day. Tatet t. Croonie. 7 
Term Rep. 336. 

The only allowed holidays are 
Camttefitas^ the Ascension and St. 
John fhe Baptist. 7 Term Rep, 336, 




HOMINB r4:plkgiando. 

"Noth withstanding an elon^atns re- 
turned in an homine r^legiando^ the 
defendant may plead non eepit. If 
he comes in upon the elongatus^ and 
pleads it, he shall continue at large 
till judgment. If he suffers himself 
to be arrested an a capias foitkemam 
he shall, on pleading it, be bailed ; 
but in case of such arrest, he can- 
not be bailed unless he pleads it. 
The bail shall be bound in a sum 
i^rtain for the defendiant's appear- 
ance de die in diem ; and in case of 
judgment against him for his ren- 
tier in withernam, upon sueh render 
he will be in custody as upon the 
te^ias in withernam. A defendant 
Arrested on a capias in withernam 
Beed not wage deliverance 5 on the 


retom of the copuis inwit 
the plaintiff may be demanded, and 
unless he appears and deelare§> her 
non-suited. The return of a writ 
is always a day for the i^>pearanee 
of the parties, though no day is ex- 
pressly awarded thereon. Jifoor v. 
liFaits. 1 L. Raym.e 13. 8alk.5SU 

2 A pluries homine repUgiando w- re- 
turnable, the iirst homine replegian* 
do is not, nor is the alias. There^ 
fore, if it varies from the raster 
in a material point, it may be abat- 
ed. ^. Whether two persons can 
join in a homine replejgiando. The 
Countess of Bavbary y. Knowles. % 
L. Raym. 903. 

3 In an action of debt on a recogni- 
zance, given in action de homine re* 
ptegianioj that the plakitfff, who 
sued out the writ of replevin^ 
"prove his liberty," &e. and person- 
ally appear in court and prosecute 
his suit to effect, the plain tiff suflRsr- 
ed a judgment of non-suit and thea 
surrendered himself to the defen^ 
dant, who accepted him, and the 
bail paid the costs of sifit ; and it 
was held, that submitting to a non- 
suit was not prosecuting the suit to 
effect; but the recognizance was 
forfeited, and that the aeceptanee 
of the plaintiff by the defendant, 
did not discharge the defeudant'a 
right of action on the recognizance* 
Cavenhoven v. Seaman am others, 
i Johns. Cos. 28. 


HORSE DtJTY. 

1 By stat. 41* G. s, c. 98, schedule 
B. the duty, which before was laid 
on horses let to hire for irdvelUng 
post by the mile or stage, is now 
laid on horses let to hire to travel 
by, the mile or stage : and persons 
licensed by schedule A. of that 
act to let horses to hire to travd 
post, by the mile or stage,' must ac- 
count for the duty according to the 
schedule B, on such lettings to hire 
as are therein mentioned. But, 
qiuere, as to lettings to hire /or the 
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•day to go to certain placet and back 
again. FFelsfard v. Todd. 8 Eastf 

580. 

The same eonstruetion was put upon 
41 hiring of a liackney coach under 
the Liverpool act. Mex v. Swift^ cU 
ted. lb. 

HOSICK PATENT^ 

i The boundaries of Hosick patent, 
are to be taken according the sur^ 
Tey and map made for the partition 
thereof, in 175^. Jackson ex dem. 
Gifford v. Sherwood. 2 Johns. Cos. 
87. 

i^ The survey and map of Hosiek pa- 
tent made by John R. Bleecker^ in 
Jdatf^ i75% and the location of lot 
No. 48, made on the partition of 
the said patent, are correct, and de- 
scribe the true bounds thereof. A 
subsequent survey of lot No. ^% 
iinade by the direction of the then 
owner was not held conclusive a*- 
gainst the subsequent owner. Jack* 
^on ex dem. Tibbits ^ others v. WiU 
Maxns^ 2 Johns, ttep. 2^7.. 


HaUSE OP CORRECTION. 

4 Justices of peace may, by 39 Elis^ 
e. 4, increase the number of work- 
houses, if necessary ; but it must be . 
at the charge of the whole county. 
Hundred. (^ Bktckhenth. i Salkeld, 

362. 
!t Where one who had been commit- 
ted to the house of correction, as . 
being a person dangerous to be per- 
mitted to go at large, was brought 
thence by order of court, and tried . 
and acquitted on an indictment for 
morder, he was remanded by the 3 
.court to the place from whence he 
had been brought. Commonwealth 
^. Maiam. 7 Mass. 168. 


HOUSE. 

lEvery man^s house is his casile. This 
Aatim is confined to t^iose whose do- 


miciie it is ; for it is not the sune^ 
tuary of a stranger. 

Held that the privilege of the door be- 
longs to the* outer door, and not to 
the other doors, though of the sepa- 
rate apartments of lodgers. JU^ v. 
GansiU. Lofft^ 374.. Cowp. 1. 

TJbe maxim not to be extended by a- 
ny latitude of construction against 
arrests upon legal process. IbH. 
S82. 


HUE AND CRY. 

L In an action by the master on the 
statutes of Hue and Cry for the rojb- 
hevy of his servant, tlie declaration 
may allege that the thieves robbed 
Xhe servant, though it states that 
the master was in company. If 
statute provides that no action sha^l 
be brougnt ibr u particular caus» 
until a certain number -of days shall 
liave elapsed from the time when it 
occurred, and .the deelaration states 
.merely that the number of days 
have now elapsed, no objection cam 
be taken to it on this account on 
erroi*. IVilliam v. The Hundred of 
Stancliffe. 2 L. Rayin. 904. 
In an action on the statutes of Hoe 
and Cry^ judgment was given for 
the defendant on a ease reserved, 
because, 1st, The whole sum of 
M^hich plaintiff was robbed was not 
.mentioned in the Gazette. 2d\j^ 
And most material, a defective de- 
scription of one of the robbers, 
whose eyebrows were sworn to be 
red (on the trial), was not taken no- 
tice of i« the Gazette. Whitwarth 
qid tarn v. The Hundred of Grim- 
shoe in jyorfolk. 2 Wile. 109. 
If robbers assault a man in one 
hundred, carry him into another 
and rob him there, he cannot main- 
tain any action upon the statute of 
Hue and Cry against the former 
hundred, though he may against the 
latter. The hundred may be liable 
on the statute of Hue and Cry for a 
robbery committed out of the high- 
way. In an actiop qn Xhe stattftf. 
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the a^el^ra^sfi nmd nvi vtatethat the 
robbery wua eottuiitted ift the Aay. 
Vffop^ V. T^ ifunire^ of finsing^- 

4 Proieeeclfngs aa^ainst ^ handred 
on the frtat'utes of Hue and Cry, 
ina9t be eommeooed wilhifi i^ year 
idT^er the t'e'b^ery ^mmitted, and 
the day on Whieh it wa$ eoRimttted 
is to bie inel tided la cDtqputiug the 
year. 2 Doug. 465. 

5 IL robbed) refusing to take the 
oath, eannot sue. Servaat robbed 
of his- master's goods, master may 
sue* Agcornh t. The Hundred of 
Spelhdm. 2 l^dk. %iB, 

€ Beelaration need not set A>rth the 
oath to; be taken before a justiee of 
peace of the hnndred. Dordi/ v. 
2%e mndred €J[ Odiun^. 2 Salic. 

7 '4{«. Wkcfther, he^»pe the statute 
of fine and Cry, the party robhed 
eonld have had an aetien a^inst the 
JkuBdred to recftrer ^majsjes for not 
keeping wateli and ward P Jackson 
T. CaUn^ivarth Inhab. i 2Wm Rep, 
■72. 


^ 


X 


SUNDREDl 

1 Booyi after six in the wommg the 
plaintiff was poibbed at two milea^ 
and 1^ half distanee froiQ JVbr^- 
qmpton^ and the highwayman eiit 
his bridle and «tirrups, threw them 
into a ditch, and turned his horse 
loose ; the plaiuiill' reco^^ered them, 
remounted, and rode through a vil* 
lage called Ck^ton^ where he gave 
no notice ; met three men on the 
iXKid, whom he informed of the rob- 
bery, and arrived at J^Torthampton 
1)y seven of the dook, and g*ave 
notice to an innkeeper there, from 
whence he went to Rotherthorpe, 
three miles off, where the high con- 
stable lived $ and between eight and 
nine gave notice,whieh was held good 
within the 8th G. 2, c. 16, to main- 
tain an action against the hnndred. 
Sail V. The Huimred of Wytnersley 
ia J^&rthampton^ire. 2Str.*iiYo. 


2 If party ia robbed DB a i9stA9*gQ« 
ing to .chupeh, the hundred SB Itaible^ 
Teshmaker v. Hundred ofEdmonUm* 
1 Sh\ 4S^,» 

H Bervaat ribbed nf'kis nmater^s mo-^ 
oey, may jhave an aet»oii against the 
hundred. 'Combs v. l%e ffundred 
of Bradby, 1 Salk, 6 1 3. 

4; Th#h<indr>ed is not liable if the 
robber is taken within 40 dsLys after 
the erine M^as committed. 2 Doug., 

4S In an iicftiaii against (he hindred 
on the tat. 9 6. 1, c. 22, for dam<s 
age sustained by the wiif«l bursing 
qf the partes barn, it is a precedent 
condition H^t thie party grieve^ 
ahould, within the time limited, 
give in bis exaniination npon oath 
before a magistrate, whether or not 
he knew the offender or i^enders, 
or any of thetn : and an eiannnatioii 
OB oath, in which the party onlj 
swore that he sus^cted that the 
fact was done by some person or 
persons to fiim urdctwrn^ is not 8uf« 
pcicnt within the statute ; still less 
in support of an averment in the de- 
claration, that he gave in such ex- 
amination, ^c. in and by which itap^ 
feared that the plaintiff ^i^tiot ktioia^ 
the person or persons who commit- 
ted tiie fact. For non constat by 
the terms of such examination that 
the plaintiff did not know some of 
the offenders if there were several. 
TJiurtell V. Hundred ofMutfordand 
Lathingland, 3 Easty 400. 

6 The tMiming of a miil hause^ n«t 
parcel of any dwelling-house, is not 
felony within the stat. 9 6, 1, c 22, 
which gives a remedy to the party 
grieved against the hundred* thoigh 
within the stat. % 6. 8, which o^ 
mits th>> remedial dansew Miles y. 
Hundred of Shrewsbury. 3 Basty 
4ffr. 

7 The declaration in $n action on 
the stat. 9 6. 1, c. 22, s. 8, to recot 
ver damages ag&inst the hundred 
for the value of a stack of corn 
maliciously burnt, alledged that no- 
tice of ttie fact was given within 
two days to the inhabitants ofth^ 
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parkh (instead of ^^ touniy village or 
hanUetj^^ whieli are ibe w«rds of the 
aet) near the place, &e. yet as the 
law |iriina/act«iiitea4s evtrjpari^ 
io be a via unless the eontrary be 
skeMTO, tills alle^fioB is saffieient 
^Jker rerdiet to siistain juckment for 
the ptaintiff. Bat if it had been 
Bliewn at the trial that the parish 
eoQsisted of several vUls, aad that the 
aoftice had been given to one more 
distant than another, the defendants 
wookl have been entitled to a ver- 
dict. Cixdc v. The Hurdreiors of 


HYPOTHECATION. 

i The mf^ster of a ship may hypoth? 
eeate faerlbr necessaries even upon 
land, IB the course of the voyac^. 
The Admiralty is the prefer eourt 
to aae ia upon a hypotheeation. 
Soixm V. Jejpneg. i L, Haym, 152, 

■S^ The Blaster of a ship cannqt hy- 
potiieeate her, exeept in the eourse 
of the vfya*e, By the maritime 
law an hypotheeation is implied up- 
on every contract with Die master^ 
of the ship. Judin v. Ballanh 2 
L. Ma^m. BQS. i SalJc. 34. 

^ The master cannot hypotfaeeate the 
ship before the voyoge begins. Jd^" 
tpr V. Baxter. 2 &r. 699. 


I & J. 
JEOFAILS. 

1 Verdict in an action broaght by the 
exeentor of an executor, where it 

' was not shewn the first proved the 
will, held well enough. Gradell v. 
Tyson. 2 SUr. 716. 

2 The record was et prced^ querens 
(instead of def,) similiter^ &c. to be 
added by the Stat, of jeofails. Baw- 
bone V. Hickman, i 8tr. 551. 

9 An action fbr a false return of a 
member of parliament on .the 7th 
and 9th Wifl. 8. for double dama- 
gss is remedieJ; thpiigh founded o^ 


a law that is penal, and therefore 
within the stat's. of jeofails. Wynne 
T. MidHeton. In the Exchequer. 

2 Wiis. ±25. 2 Str. 1227. 
4 The statutes of jeofails extend 

to suits by the crown in quare innie- 

dit. The King v. Episcopum Me-^ 

den. in Hibemia. 1 Str. 62. 
Battery said to be done on a day 

not yet eome, intended to be on a 

day previous to the verdict, and 

good. Blackhall T.Evans. 3 8alk.s. 
6 Insufficient return of devastavit 

aided by verdict. Brook v. EUis^ 

1 SaUc. 363. 
T The recital of the writ may aid a 

defect in tJie count. Franklin v* 

Reeve. 2 Str. 1023. 
B Want of a similiter not aided or a- 

mendable* Cooper v. Spencer. 1 

Str, 641. 
Adding a capiatur where none lies, 

is aided after a verdict. Hackett 

V. Mnrshail. 1 Str. 313. 
40 Plaint levied in an inferior fsourt 

beft^re the cause of action accrued 

is helped after verdict. Feathers v* 

Bryan. In error, l WiU. 180. 
a Uiseontinuanees are ^elped after 

yerdiet. SaUsbwty v. Proctor. 3 

Salk. 129. 

12 Statute of jeofails extended to infe« 
rior courts. Phiter v. Boson. 9 
Salk. 130. 

13 Statutes of jeofails extended to pe« 
nal actions, though not to criminal 
prosecutions. Mcheson v. Everitt^ 
1 Cowp. 382. 

14 In trover the declaration was g^n-, 
eral, as of Michaelmas Term $ am} 
the conversion was laid bn a day 
certain in that term, and yet good. 
Sawen v. Hulbert^ 3 Salk. 0. 

15 Want of writ of inquiry is aided 
bv 8tat4|te. JdttUory y. Jennings. 2 
Str. 878. 

16 If a local action be bronght and 
tried in a wrong county, the defect 
18 aided after verdict by 16 and 17 
Car. 2. c. 8. The Mayor, S^c. of 
London v. Cole. 7 Term Rep. 583. 

17 Statute of jeofails will not assist 
on a writ of error from an inferior 
court; nvhere one of two ^ouats in a 
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ileclaration is Dot laid within the 
Jurisdiction, and the damages are 
general. Trevor v. IValL 1 Term 
Jtieports, 151. 
is Where in debt on bond by an ad- 
ministrator the declaration alleged 
that admin iiit ration was granted by 
the Bishop of Litchfield and Cloven^ 
tryy and the v;enue in the margin 
ivas luul in London^ bnt the bond 
ivas stated to be made at Derby^ 
which is within the dioees^ the court 
on a general demurrer held that to 
l^e suiiicient, and that tlie bad venue 
in the margin was cured by the stat- 
ute of jeofails. 3 Term Rep. 387. 

49 In an action on statute 3^ Q. s. c. 
23. for pirating a pattern for print- 
ing callieo, the omission of an aver- 
ment in the declaration, ^' that the 
day of first publishing the pattern 
was printed at each end of the piece 
of calico,'' (which, together with 
the name of the proprietor, is re- 
quired by that statute, the monopo- 
ly being limited for three months 
irom the day of first publishing the 
pattern,) wa« holden to be aided by 
verdict ; it being stated in the dec- 
laration that the defendants pirated 
the pattern within the term of three 
Mumthsfrom tfie day cjf the first pub- 
lishing thereof and whHe the plain' 
tiffs were entitled to have the sole 
ri^ht of printing the same, ^c. 
Macmurdo v. Smith. 7 Term Rep^ 

50 Where a term intervenes between 
the teste and return of a writ of iii- 
<|uiry, which is a misoontinnance^ 
it is cored by the statute o£ jeofails^ 
Dumond v. Carpenter. 3 John& 
Rep. 183. 

^i A verdict will not enre a mistake 
in the nature of the action. Insu* 
ranee Co. of Alexandria v. Touf^. 
1 Craneh^s%2. 


ILLEGAL OUTFIT. 

What constitutes an illegal outfit of a 
privateer in an Ameriean port, 3 
ihUlas^329. 


IMPARLANCE. 

1 An imparlance is a reasonable 
time to advise, and there have been 
imparlances from one return day to 
another ; but now they are always 
from one term to another in the 
crown office. 2'he ^ueen y. Rmc" 
tins. 1 iSia^. 367. 

2 In an information, if the defendant 
comes in upon the first process^ he 
has an imparlance of course ; but 
if upon the attachment, he must 
fUvidinstanter. Anon. ±8alk.Z67. 

3 In an action of trespass i^inst the 
collector of the port of Mw-Yorkf 
for seizing the vessel of the plain- 
tiff*, against which a libel was filed 
in the district court of the United 
States, under a law of the VhUed 
Slides, but which had not been heard 
or determined, on account of the 
sickness of the judge $ this court re^ 
fused to grant the defendant an tm- 
parlance indefinitely, until the libA 
could be heard and decided in the 
district court Uoyt v. Galston ^ 
Schenck. 8 Johns. Rep. 179. 

4 When there are several actions on 
one policy of insurance, the court 
will grant imparlances in all but 
one, until the plaintiff consents lo 
.enter into the consolidation role, 
which is the same as the English 
.rule. Clason Sf Stanley v. Chureh 
X Johns. Cos. fi%.. 


IMPLICATION. 

Jfecessary implication explained to li» 
a certain and undoubted impliea^ 
tion, but not such as left it strietlj 
im^os^ible to be otherwise. Wr^hi 
y. Hhlford. hoffty A^j, Cowp. B%, 


IMPOUNDING OF CATTLE. 

Cattle, damage feasant^ cannot be ink 
pounded. until the damage has been 
ascertained by two fence viewers. 
Pratt v. Fetrie. 2 Johns. Rep, u^u 


niPROVEMBIfrS, ke. IMPRJgSSmer SEAMEN. I«7 


IMPROVEMENTS ON LAND. 

A A person who has settled on land 
in the militHrj tract, under colour 
4>f a bona fide purchase, made prior 
to the 5th ^prilj iSOB^ cannot be 
turned out of possession, until he is 
paid for his improvements, aceor- 
dii^ to the act of the dth ^prilj 1803. 
Jadcson ex dem. Heet Sf Uourley v. 
Bush. 3 Johns. Rep. 512. 

2 A person in possession of a lot of 
land, reserved by the act of the le- 
gis1atttre» of the 8th Febnmnj^ 1789, 
and wlHch has been patented by the 
commissioners of the land ofiice, is 
not entitled to any compensation for 
his improvements on the land, from 
the patentee, who has recovered in 
an action against him. Jackson ex 
dem. Hombeck v. Leaman. 3 Johns. 
Eef. 495. 


IMPRESSING SEAMEN. 

i A bargAnau protected by the na- 
vy board, while carrying timber to 
the king's docks, cannot be impress- 
ed by virtue of any warrant from 
the admiralty, come semble. Gold- 
swaine^s Case. 2 Black. 1207. 

2 ^. Whether a lauded estate of 
461. per ann. will exempt a mariner 
from being pressed ?' Good^s Case. 
1 Black. 251. 

'S lo debt on statute 19 G. 2, c. 30, 
for the penalty of 50l. for impress- 
ing a mariner in the West-India 
trade, the declaration must aver 
that he had not deserted from any 
of his majesty's ships of war. l 
Term Rep. 141. 

4 A seafaring man, serving the of- 
fice of head borough, is not thereby 
exempted from being impressetf. 
Exparte Fox. 6 Term Rep. 276. 

$ The statute 6 and 7 fV. 3, c. 18, 
0. 19, which allows to the master of 
^very ship, engaged in the coal 
trade, two seamen free from being 
impressed, was said by the court to 
be still in force. Exparte Drjden. 
3 I'erm Rep. 416. 


6 But in a subsequent cas^ At coori 
determined that this section and 
others of the act were merely tem- 
porary, and are no longer iu force. 
Exparte Gdlite. 7 Term Rep. 673. 

7 And it was held that if the master 
nominate those seamen before tho 
ship sailed, and they were after- 
wards impressed, the court of K. B«. 
would grant a habeas corpus to the 
officer impressing them, to bring 
them up that they might be dis- 
charged. 6 Term Rep. 416. 

8 SecteSf If the men were not nomi- 
nated until after they were impress- 
ed. Exparte •Atkinson. 5 Tenn 
Rep. 419, n. 

9 A keelman, employed in navigat- 
ing down the river Tyne to the port 
of Shields^ at the moiitli of that riv- 
er, is liable to be impt^essed, and 
cannot afterwards bring himself 
within the protection of the 13 G. 
2, c. 17, s. 2, exempting every per- 
son, not having before used the sea^ 
who shall bind himself apprentice to 
serve at sea, from being impressed 
for three years from such binding, 
Exparte Softly. 1 East^ 466. 

10 The statute 13 G. 2, c. 28, s. 9, 
exempting from the impress service 
any harpooner, &c. or seaman ia 
the Greenland fishery trade, is im- 
pliedly repealed by the statute 26 
G. 3, c. 41, s. 17, which exempts 
such harpooner, &c. whose names 
shall be inserted in a list^ required 
to be delivered on oath by the own- 
er of the vessel to the collector of 
the customs ; and which also ex- 
empts any seaman entered on board 
any ship intended to proceed on the 
said fishery in the following season, 
whose names shall be inserted in a li^ 
to be delivered as aforesaid and who 
shall have given security, &c. to pro- 
ceed, and shall proceed accordingly : 
for the latter statute superadds the 
insertion of the seaman's name in 
such list as a condition precedent 
to the exemption. Carnthers Ex- 
parte. 9 Easl^ 44. 

lilt does not appear that the free- 
men and livery men of London are 
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{exempted from being impresged for 
the sea service^ if in other respeets 
fit subjeets for that serriee. The 
King V. Young. 9 Easi^ 466^ 


INCLOSURES. 

^^To technical form is necessarj ia the 
award of commissioners of inclosure, 
bat if they substantially parsue their 
powers of shatiing up old roads, 
those roads effectually cease. Fide 
T. Clarkson. % Black. 13 18. 


INDEMNITY. 

Though a purchaser of goods from a 
factor has a right to pay him the 
money and be dischai^d, yet if the 
principal and factor-have a dispute, 
the buyer, with notice of such dis-* 
pnte,and an indemnity offered him, 
has no right to prejudice the title 
of the principal. Drinkwater v. 
Goodwin. Cowp, 25i. 


INDICTMENT. 

I. Indictable offences ; what are. 
%\. False 'pretences^ S[c, ; of Indict* 
mentsfor. 

III. Forms of Indictments ; and of 
taking advantage thereof on De* 
murreTf Sfe. 

IV. Evidence on Indictment. 
y. Judgment on. 

VI. Otfwr Points relative to, 

L Indictable offences ; what are* 

An indielment againt two for bar- 
gaining to barter with J, 8. a cer- 
tain quantity vini protensi as good ^ 
and new Li Aon wine for a quantity 
of hats of J. S. of the value, &c. 
and affirming vinum pretensum pre* 
dictum fore real new Li^n wine 
when in fact it was not, and for 
that ooe of them then and there $U' 
per se assumpsit^ that he was a mer- 
chant of Londony and dealt at sooh 


in lAAon wines, and then and thef^ 
personated a merchant of London^ 
ac si fuiss^t a real merchant, when 
in truth he was not, and <ydr nof 
deal as a merchant of London in 
Lisbon wines ;^ and for that the oth- 
er then and there assu^n^t super se^ 
. that he was a broker of Lsmdouyhjc. 
and for that J. 8, delivered their 
pretentions delivered them a quan- 
tity of bats of the value, &c. for the 
said pretended wine, is good. The 
(fueen v. Mtckarty. 2 L, Bavmondf 
±i79. 

2 Indictment for a conspiracy to in- 
dict for a capital offence^ good, 
though the word falsely is not add- 
ed to the first charge of the conspi' 
racy, nor the particular cause there 
specified; and although it is not laid, 
that the said W, G, was acquitted 
of it, held good, since the conspira" 
cy ^as aetnally carried into effect, 
and the mt^ilicious indictment aetn- 
ally preferred. Rex v. John 8pregg 
and Mary Elizabetha Spragg. 2 
Burr. 993. 

3 An indictment may be preferred 
upon a penal law, to which 31 Eliz. 
e. d, s. 5, extends after the expire^ 
tioh of a year from the time when 
the offence was committed, but not 
by infbrmer to recover the penalty. 

All indictment upon 5 Eliz. c. ^ fov 
exercising a trade without having 
served an apprenticeship, may ba 
preferred at the sessions of 9, bo' 
rough. 

The words " ptesentant existit^^ instead 
of ^^ presentatum existW^ ia the cap- 
tion of an indictment, mattes the 
caption bad. And it cannot be a- 
mended after the term in which the 
caption was taken. Qu. Whether 
on an indictment Opon 5 Elix.t* 4, 
the king shall have the whole for- 
feiture? The ^ueen v. Franklyn* 
2 L. Baym. 1038. 3 aaOc. BB7. 

4i You are a rogoe and a liar, spoka 
of a jnstice of peace in his priesenccy 
indictable; and when words are 
spoken reflecting upon a justice ia 
his presence, and in the execution 
of his office, he may commit for a 
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edOien^pt; but where behind his 
back, tlie offender may be indioted* 
7h^ King v. Rpveli 'i8tr.4^20. 

B An indictraeilt for not receiving an 
apprentice was quashed, because it 
did not appear to be a binding u'ith- 
in the 43 Eliz, c. 2. And the eourt 
said that was not bareJy matter of 
evidenee, but the eircuoMtanees mnst 
be averred. The JCing v. George 
Trevilian, Esq. 2 Str. 1268, 

S Indictment lie« not for enticing* a- 
way an apprentice from his master. 
The ^ueen v. DanieL 1 8alk. 380. 

2 L. Baym. 1116. 

7 Enticing an apprentice to take a-" 
\vay his paster's goods not crimi- 
nal, unless some of the goods were 
actually taken away. 2*he ^ueen 

vT. CoUingwood. 3 J^alk. 42. 

8 Where a pawnee refuses, npon ten- 
der of the money, to redeliver the 
goods, he may be indicted, because 
being secretly pawned, it may be 
impossible to prove a delivery for 
want of witnesses, in case he should 

• bring an action of trover for them. 
Anonymovs, 8 8aUc, 268. 

9 An indictment will lie where a 
statute creates an offence, and ap- 
points the punishment ; as for keep* 
mg a tippling house, and selling ale 
without licence. •Anonymous, 3 
Salk. 2B. 

10 Indictment against overseers of 
the poor, for refusing to account. 
The ICing v. Hammings. 3 Salk. 
187. 

11 Indictment for a particular wrong, 
not good. The King v. Atkinson, 

3 Sclk. 188. 

13 Selling meet on a.'Sunday no offence 
at common law. TJie King v. 
Vrotherton. 2 Str, 702. 

13 Indictment for forgery of a cocket 
for five packs of elothj good. The 
^een v. Brawn, 3 SaUc. 172. 

14 indictment will not lie on statute 
1 and 2 jr. & «Jf. c. 7. Bri^ 
Ghss?9 Case. 3 Salk. 960. 

15 A man is not indictable for being 
a vagrant, l^he ^ueen v. JSran- 
worth. 3 8alk. 258. 

16 IndictmcBt will not lie at sessions 
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for iMry. Thi Xbig r. Bakestraw. 

3 Salk, 188. 

17 Having coining tools, indictable. 
The King v. Sutton. 2 Str. 1074. 

18 Indictment for an offence newly e- 
reeted by a statute whieh imposes a 
forfeiture for it, and points oat the 
mode tbr recovering such forfeiture) 
an indictment will not lie* Bex v. 
Douse. 1 L. Bay^n. 672. 

19 Indictment for selling divers quan- 
tities of beer is too general. (2.) 
But for selling it '« to divers fkitk* 
ful subjects, &c* to the. jury mi- 
known,'' is well enough. The King 
V. Gibbs. \ Str. 497. 

20 Conspiracy to marry a poor per- 
son settled in^ A. to a person settled 
in B. not indietable. The King v. 
Edwards. 2 Str, 707. 

2i Indictment lies not barely for a 
corrupt agreement. The King v. 
Upton. 2 Str, 816. 

22 Indictment lies not for killing a 
hare. The King v. Buck. 2 Str. 
679. 

^ The defendant was a coBstable^ 
and he was indicted, quod cwn l&m- 
fredus Hali^ being a constable, had 
seized eighty half-erowns, whieh 
were snspeeted to be clipped, aad 
refused to deliver them to a Jtistiee 
of peace ; this was held to he an 
offence, but not indietable ; bestde* 
the fact is laid by way of recital, 
quod cifm, &e. and not positively. 
Mex V. Hall. 8 Saik. 188. 

24 Indictment at the sessions, for wri- 
ting a scandalous letter. Indict- 
ment for felony for rnnnine? away 
with goods, &e. for using the pro- 
cess 0^ the law to a felonious par- 
pose. The King v« Summers. 8 
Salk. 194. 1 L. Baym. 276. 

26 Indictment for naisance in erect- 
ing buildings near the highway and 
dwelling honses, and there making 
acid spirit of sulphur, whereby the 
air was impregnated with noisome 
and offensive stinks, to the common 
nuisance of all inhabiting and pass* 
ing, held good. The King v. White 
and Ward, 1 Burr. 333. 

d6 After a statute Ium iftada a fact 


; 
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whicli was before a misdemeaDor, 
felony, an indictment will not lie 
for it as a misdemeanor. Bex t. 
Cross, 1 L. Baym, 711. 3 8alk, 
1?3. ' . 

$17 Calumniatrix et communis pacts 
jtertw'bairiXf too ^neral in an in- 
dietment. The Kiv^ v. Taylor, 2 
8tr. 849. 

HB Indictment for private wrong, not 
good. The King v. Stomhouse* 3 
8alk. 188. 

29 Indictment for taking goods with 
force, though the party's goods, with 
the words '^ violentery and proof 
made thereof," good. JimmymouSi 
3 Salk. 187. 

30 Indictment for taking 20 carps de 
bonis Sf eatallis suis. The ^ueen v. 
Steer. 3 8alk, 189u 

31 The justices made an order that 
fhe^ defendant should pay Stephen 
Faine^ a tailor, 71. for work done^ 

' which be (the defendant) refusing 
to do, was indicted ; but it was 

Suasbed, for it is a matter not in- 
ietable. The King v. Brown* 8 
Salki 186. 

^2 The defendant was indicted at the 
sessions held in the city of Worces- 
' Abt, fbr keeping an open shop in the 
said city, not being free thereof, 
contrary to an immemorial custom 
there ^ qtiashed, for it is not a mat- 
ter indictable. The Kivg v. Gorge. 
8 SaUc.l^. 

S3 Indictment will not lie for secret- 
ing, a woman big with child illegit- 

• imate, so as to prevent her giving 
evidence. The King v* Chandler, 
1 /S^ir. 612. 

%^' Pending a suit in the spiritual 
court touching the validity or a will, 
an indictment for forpng it ought 
not to be tried. The King v. Rhodes, 
2 Str. 703. 

35.Amannot criminally answerable 
for a casual damage done to anoth- 
er. The King v. Gill and anotl^, 
1 Str, 191. 

86 Indictment lies not against a miller 
fbr detaining part of corn. The 
Kinii: v. Chawnel. 2 Str, 793. 

87 Indictmetit for persuadijDg a justice 


of peace not to take bail. THe 
^ueen v. Tracy, 3 Salk, 102. 

38 Ofience not indictable, if another 
punishment is prescribed by the 
statute. Anonymous, 3 Salk, 189/ 
2 L. Raym, 991. 

39 Indictment for suffering a man com^ 
mitted for a forcible entry to escape. 
King V. Wrisht, 3 SaUc, 93. 

40 Indictment K>r enticing an appren- 
tice to absent will not lie. The 
^tieen v. JOanieL 3 SaUc, 191. 

41 It is not indictable to tell a mayor 

of a corporation, you do not care 

for him, or to call him a rogue^ &6. 

. Tfte ^veen v. Langley. 2 L, Ray^ 

fliondy 1029. 2 SaUc, 697. 

42 Indictment lies for not taking Che 
office of constable. The King v. 
Lane, 2 Str, 920. 

43 Not taking upon himself the office 
of overseer of the poor is indictable. 
The King v. Jones, 2 Str, 1146. 

44 Publishing a false affidavit know- 
ingly, is an offence at common law. 
The' King v. 0^ Brian, 2 Str, 1144. 

45 The defendant was indicted for 
having spoken these words of Mr. 
Martin^ a justice of the peace; "I 
did not care if all the Martins haJ 
been hanged five years ago ; and the 
justice is now turned out of his com- 
mission.'' And upon motion, this 
indictment was quashed, for an in- 
.dietment does not lay for these 
words ; but Mr. Martin should have 
recourse to his action. The King 
v. Penny, 1 L, Raym, 153. 

46 If a statute imposes a peenniary 
penalty upon any who shall be in- 
dicted and convicted of a matter 
which that statute prohibits, a per- 
son may be indicted for such mat- 
ter ; but the indictment must con- 
clude contra formam stattUi, The 
^een v. Harman, 2 L, Raym, 1 104. 

47 For an offence newly created by a 
statute, which imposes a forfeiture 
for it, and points out the mode of 
recovering such forfeiture, an in- 
dictment will not lie. Rex v. SaV' 
a,ge et al, 1 L. Raym, 347. 

48 Kno wi ngly eocposing to sale wrougb t 
, gold under the sterling alloy as and 
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for gold of the true standard weight, without any false token, quashed- 

whieh is indictable in goldsmiths, is The ^ueen v. Jones. 2 L. Rayr 

a private imposition only in com- mond^ 1013. 1 8alk. 379« 

mon persons. R. v. Bower^ Cow* 59 An indictment doth not lay against 

per, 323. a man for entertainiug vagrants; 

.49 Indictment for a deceit of a private and if it did, it ought to state that 

nature, quas^d. The King v. the persons entertained were va.- 

Combrune, l^t^Us. 301. grants at the time when they wer& 

50 An indictment lies for forgery at entertained. The ^ueen v. Langley^ 

common law, though no person was 2 JL. Raym, 790. 

prejudiced by the fqrgery. An ae- 60 QeUipg money out of a man, by 

tion for forging false deeds does not, conspiring (o charge him with a 

unless some person was prejudiced false fact, is indictable ; whether 

by it;. lUx y. Qoate. .1 L, Raym. « the fact chared be or be not crimi* 

737. ' Y indl in itself. King y^ Respal. £ 

.^ Publishing a scanda^loiiB petition Black. 368. 3 Burr, 1320. 

presented to the house of lords, or a The quarter sessions hath a jurisdie- 

scandalous affidavit made in a court tion to try conspiracies. lUd* 

of justice, is an indlctalde offence. 61 Indictment will not lie for dc^liver- 

Rex y. Salisbury. 1 L. R^yvik. 34fl. ing less beer than contracted for^ 

:02 Indictment for l^eeping a disorder- .as and for the due quantity. Th/R 

ly house, wherein it .is alleged that King v. Wheatley. 1 Black. 373. 

defendant procured disorderly per- .Qtiasbing indietinent is much stronger 

sons to assemble and remain, fight- than.arresting juflgment. Ibid. 275. 

iug of cocks, playing at cudgelf, 62 Indietment will not lie for a mere 

pSLud misbehaving themselves, held civil injury. Rexy.Storr. 3 Bur^ 

good. Bex V. Higginson. 2 Burr. rows^ 1698. 

±2^2. r^3 Indictmeat for refusing to provide 

$3 In an indictment, matter of induce- for an apprentice. The Queen v^ 

ment may be stated by way of reci- Gould. 1 SaUc, 381. 

tal. In a^n indictment for forging 6^ An intent to defraud, not indicta^ 

an assignpient of a lease, tlie lease ble. T fie King y. Jliartha Bryan^ 

is matter of inducement only. The 2 Str. .866. 

Queen v. Gqddard. JiL.Rayiii.92Q. 63 Indictment lies for keeping a bawr 

3 Salk. 17.1. dyhouse, but not for being a commur 

54j An indictment will rnpt lie for the nis lena, Sec. The Queen v. Pierson* 

mere non-performance of a promise. . i Salk* SS2. 2 L. Raym. ±197. 

&ex V. Bradford. ,1 L. Raym. 366. :P6 Two may be jointly indicted for 

? Salk. i^9. extortion ; otherwise for exercising 

55 Indictment lies not upon an act of a trade, not being apprentices. Thei 

parliament which creates a new of- Queen v. Jitkinson and another. 1 

fence, and prescribes a particular Salk. 38 3v 2 L. Raym. 1248* 

renaedy. Hex >v. Wrighty &erk. ;?7 Indietment against baron and feme 

1 Burr. 5^B, for keeping a bawdyhouse. The 

55 Delivering less beer or oats than .Queen v. ff^Uliains. 1 Salk. 385. 

contracted for, as the due quantity .63 Indiclment for suffering a house on 

not indictable. Rev y. Wheatly. 2 the highway .to be likely to fall 

Burr. 1125. 1 Black. 273. 8. C. ^own, Ijes against tenant at wilU 

And Rex y. Dunnage, 2 Burr. iiSO. TThe Queen v. Watts* i SaUc. SS7. 

S7 Indictment lies for disobedience to 2 L. Raym. 856. 

an order of sessions. Rex v. Rob- 69 Indictment for exercising the oc- 

inson^ Clerk. 2 Burr. 799, cnpation of a tanner, not having 

:dS Indictment for receiving money as served an apprienticeship for sevefi 

.being sent by another person, but years therein, sufficient, witlu^ 
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specifying aud averring the want 
of other qualifications atloM'ed by 
other statutes. Eex v. Pewberton. 
2 Burr,,iOS3. 1 Black. 230. 

70 Sheriff may be indicted for refus- 
ing to execute jieri facias till fees 
paid. JinoUn i Sulk. 331. 

*fi One advances a sum qf money in 
the trade of a brevier, becomes a 
partner, but does not meddle in the 
manual exercise thereof, is not vi^ith<« 
in the statute 5 Eliz, thongh he 
never served any apprenticeship, 
27ie King v. Chase. 2 Wils. 40. 

72 Taking up dead bodies, even 

, though, jfor tht purpose of dissec- 
tion, is an indictable offence. U, v< 
Xrvnn. 2 Term Rep. 733. 

7a it is not an indictable offence to 
exercise a trade in a borough, con- 
trary to the bye-laws of that bo^ 
rough. jB. v. Sharplessu 4 Term 
Bep. 777. 

74) The voluntary absence of a chief 
oflieer of a corporation upon the 
(charter^ay of election of his succes- 
sor is not indictable upon the stat. 
11 G^ 1, c. 4, a. 6, unless his pres- 
ence as snch chief officer be neces" 
sary by the constitution of the eor- 
poiration to constitute a legal corpoi 
rate assembly for such purpose. R* 
V. Corry. 5 Easty 372. 

70 Where a statute forbids the doing 
of a thiug, the doing it vvillVilly is 
indictable, although without any 
corrupt motive. 4 Term Rep, 457. 

76 Where a new offence is created by 
an act, and a penalty annexed to it 
by a separate and substantive clause 
it is not necessary for the proseeu-* 
tor to sue for the penalty, but he 
may indict on the prior clj&use as 
for a misdemeanor. B, ' v. Harris, 
4 Term Rep. 203. 

77 If the commissioners, under an in- 
-closure act, set out a private road 
fbr the use of the inhabitants of 
nine parishes, directing the inhabi- 
tants of six of those parishes to 
keep it in repair, no indictment can 
he supported against the latter for 
not repairing: it, U not concerning 
the public. R. v, Richards J^ oL 8 
Term Rep. 63 li. 


78 An iudtctment for a forcible e'o« 
try may be maintained at eommon 
law, though the statutes give other 
remedies to the parly grieved: pro- 
Tided that the iudictment charge 
the defendants with having used 
such force as constitutes a public; 
breUch of the peine. R. v. n^'ilson 
Si at. 8 Term Rep, 357, 

79 If such indictment charge the de- 
fendants with having unlaurfully and 
with a strong hand^ entered the pro- 
secutor's mill and expelled him 
from the possession, it is good. 8 

• Term Rep, 357. 

80 The stat. 26 G. 2, c, 6, $. 1, enacts 
that all persons going on board 
ships coming from infected places 
shall obev such orders a& the king 
in council shall make without an- 
nexing any particular punishment I 
the disobedience of such au order is 
an indictable offence, and punisha- 
ble as a misdemeanor at common 
law. 4 Term Rep. 202. 

^i. Whether the penalties in s. 5^ at- 
tach on any other than the captain^ 
seamen and passengers. Ibid. 

81 If one kill another in a deliberate 
duel, under provocation of charges 
against his character ai^d conduct 
however grievous, it is murder in 
liim and in his second : and there-! 
fore the bare incitement to fight, 
though under such provocation, is. 
in itself a very high misdemeanor, 
though no consequence ensue there'' 
on against the peace. R. y. ^ice* 
3 East, 091. 

82 An endeavour to provoke another 
to commit the misdemeanor of send- 
in a challenge to fight, is itself a 
misdemeanor indictable, particular- 
ly where such provocation was giv< 
en by a writing containing libelloaa 
matter, and alledged in the prefa- 
tory 'part of the indictment to have 
been done with intent to do the party 
bodily harm, and to break the^ king's 
peace ; the sending such writing 
being an act done towards procuring 
the commission of the misdemeanor 
meant to be accomplished. JR* v. 
ThUUps. 6 Easft^ 464, 
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83 Where two seta of magistrates 
have a eoneurrent jurisdiction, and 
one appoints a meeting to grant ale 
liecneeSf their jurisdiclion attaches 
so as to exclude the other appoint- 
ing a subsiequent meeting : though 
they may all meet together the first 
day : and if, after sneh appoint- 
ment, the other set of magistrates 
meet ou a subsequent day and grant 
ether licences, their proceeding is 
illegal and the subject of an indict- 
ment. R. V. Sainsbury, 'k Term 

84 Where a duly is thrown on a body 
con«^isting of several persons, each 
is individually liable for a breach 
of duty, as well for acts of commis- 
sion as of omission* 5 Term Rep, 
607. 
B5 A mere false assertion unaccom- 
panied by a recommendation, is not 
indictable. B Term Rep, 565. 
86 The following were declared to be 
ofiences at common law, and not 
done away by the repeal of the sta- 
tute 5 and 6 fid. 6, c. 14. 
07 Spreading rumours with intent to 
enhance the price of hops, in the 
hearing of hop planters, dealers, 
and omers^ that the stock of hops 
was nearly exhausted, and that 
there would be a scarcity of hops, 
&e. with intent to induce them not 
to bring their hops to market for 
sale for a long time, and thereby 
greatly to enhance the price, a, 
V. TFaddington. 1 Eastn 143. 

98 Spreading such rumours generally, 
with intent to fsnht^ce the price of 
hops. Ibid, 

80 Endeavouring to enhance the price 
hy persuading divers dealers, &e. 
not to take their hops to market, 
and to abstain from selling for a 
long time. Ibid, 144. 

90 Engrossing large quantities of 
hops, by Luying from many partic^* 
ular persons by name, certain quan- 
tities, with intent to re-sell the same 
for an unreasonable profit, and 
Uierehy to enhance the price. lb. 

Qi M idemy stating the particular 
contracts. Ibid. 


92 Getting into his hands lai^ quan- 
tities, by contracting with varioas 
persons for the purchase, with in- 
tent to prevent 4he same being 
brought to market, and to re-sell at 
an unreasonable profit, and thereby 
greatly to enhance the price. Ibia, 

93 Buying large quantities with lik* 
intent. Ibid. 145 and 168. 

94 Buying large quantities with in- 
tent to re-sell at exorbitant profit, 
&c. Ibid. i^5 and 168. 

95 Unlawfully engrossing, by buying 
large quantities with like intent. 
Ibid. 

96 Engrossing hops of divers persons 
* by name, with intent to re-sell at 

an unreasonable profit, and thereby 
enhance the price. R, y. Wadding- 
ton. 1 Ead'y 167. 

97 Engrossing hops, then growii^, by 
forehand bargains, with like intent. 
Ibid. 

98 Buying all the growth of hops in 
several parishes oy forehand bar- 
gains, with like intent. Ibid. 168. 

99 Buying all the growth of hops on 
eertaiu lands in certain parishes, 
by forehand bai^ains, with intent 
to sell at an unreasonable price, 
and to enhance the price* Ibid. 

iOO Engrossing, by buying large 
quantities of persons unknown, with 
intent to re-sell at an exorbitant 
profit, &c. Ibid. 169. 

101 Buying hops, then growing, with 
intent to re-sell at an exorbitant 
price and lucre. Ibid. 

102 To forestall any commodity which 
is become a common Tictual and ne- 
cessary of life, or used as an ingre- 
dient in the makine or preservation 
of any victuaL though not formerly 
used or considered as such, is an of*- 
fence at common law. Ibid, 

103 Indictment lies against one who 
was clerk to the agent for French 
prisoners of war, for taking bribes 
in order to procure the exchan&;eof 
some of them out of turn, b, y» 
Beale^ cited, 1 East^ 183. 

104 It seems (hat persons putting on 
board a ship an unknown article of 
a combustible and dangerous nature, 
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%vithoat giving dae notice of its eon- 
tents, so as to enable the master to 
use proper precautions in the stow- 
ing of it, is guilty of a misdemean- 
or. Williams v. The East India 
'Company. 3 East^ 201. *ind see a 
East^ 192. 

105 Threatening by letter, or other- 
wise to put in motion a prosecution 
by a public officer, to recover pe- 
nalties for selling Fryar's balsam, 
without a stamp, (which by statate 
%2 G. 3, e. 36, is prohibited to be 
vended without a stamped label,) 
for the purpose of obtaining money 
to stay the prosecution, is not such 
a threat as a firm and prudent man 
may not be expected to resist, and 
'therefore is not in itself an indicta- 
ble ofienee at common law, although 
it be alledged that the money was 
obtained ; no reference being made 
^to any statute which prohibits sueli 
attempt. ^. v. Southerton, 6 East^ 
136. 

106 Butit seems that such an offence 
is indictable upon the statute 18 £- 
iiz. c. 5, s. 4<, for regulating com* 
mon informers, which prohibits the 
taking of money, without consent of 
court, under colour of process, or 
without process, from any person, 
upon pretence of any offence against 
a penal law. Ibid, 

)|.07 But no indictment for any at- 
tempt to commit such a statutable 
misdemeanor ean be sustained as a 
uiisdeaieanor at common law, with- 
out at least bringing the offence in- 
tended within, an^ laying it to be 
against the statute. Ibid. 

108 Though ifthe party so threatened 
had beeu alledged to be guilty of 
the offence imputed, within the sta- 
tute, imposing the duty and creating 
the penalty, sueh an attempt to 
compound and stifle a public prose- 
cution for the sake of private lucre 
is fraud of tlie revenue, and against 
the policy of the statute, which 
srives the penalty as auxiliary tp 
the revenue and in furtherance of 
public justice, for example sake 
inight also, upon general prineiples^ 


have been deemed a suffieient 
ground to sustain the indictment at 
eommon law. Ibid. 

109 Public officers may be indieted 
for enabling accountants with the 
pay-office to pass false accounts int 
fraud of the revenue. H. v. Bern' 
bridge and Fowell^ PTestm. Sitt. of" 
ter Trin, Term^ 1803, cited. 6 Eastj 
136. 

110 Indictment for a burglary, laid in 
the 1st count to have beeu commit- 
ted in the house of wH. R. jB., in the 
2d of J. B,j and in the 3d of fF. JV. 
It appeared that the place where 
the robbery was committed was. the 
centre of a building, having two 
wings ; that in the centre buiidine 
the business of M. R. J9., J. J9., fr. 
•V., and several other persons wa9 
carried on ; that in part of one of 
the wings was the dwelling of JIfl 
jR. B.^ and in the other part that of 
J. B., neither having any internal 
communication with the centre, ex- 
cept by a window in the dwelling of 
jr. B.y which looked into a passaee 
that ran the whole length of the 
centre, and that tlie other wing was 
occupied by fV* «A^. from which 
there was no communication with 
the centre. Semb. That the rob- 
bery did not amount in law to a 
hurglary. R. v« John Egginton. 2 
Bos. 4* Pf^i^' 508. 

111 If a servant, being solicited to be- 
come an aocomplice in robbing his 
master's house, inform his master 
thereof, who thereupon tells him to 
carry on the business, and c6nsents 
to his opening a door leadins to the 

g remises, and being with the rob- 
ers during the robbery, and also 
marks his property, and lays it in a 
place where the robbers are expect- 
ed to come, this conduct of the mas- 
ter will not amount to a defence in 
an indictment against the robbers. 
Ibid. 
di2 Any person making, or knowing* 
ly using a false affidavit taken a- 
broad, (though perjury could not be 
assigned on it here,) in order to mis- 
lead our o\ya courts, and to pervei:t 
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paLUe justice, is punishable by in- 
dictment as for a misdemeanor* 
Ommiy v. Mwell. 8 East^ 364<. 
113 One wbe was appointed collector 
of the property-lax by the proper 
eonstiluted authorities, and \i'ho 
considered himself, and was con- 
sidered by the commissioners to be 
such collector, but whose appoint- 
ment turned out to have been infor- 
mally made, cannot be indicted at 
tommon law for the receipt of du- 
ties by colour and pretence of being 
collecter of such duties ; though the 
money were fraudulently collected 
and misapplied by him, because he 
was, infactj appointed collector,and 
in that character received the 
money. 
And qucere^ whether the statute 43 O, 
3, c. 99, s. 19, having enacted that 
no collector, &e. employed in the 
execution of that act shall be liable 
by reason of such execution to any 
penatty^ other than such as by that 
and another act may be inffieted, 
does not take away the common 
law remedy by indictment for of- 
fences againsi the act. l^he King 
V. Dobson. 7 East^ 218. 
li* W'^hether or not the particular 
schemes denounced by the statute 
6 6r. 1, c. 18, s. 18, as manifestly 
tending to the commop grievance, 
prejudice and iu convenience of great 
numbers of subjects in their trade 
and other affairs, be in themselves 
unlawful and prohibited, without 
reference, to the fact of such ten- 
dency in a particular instance in 
the opinion of a court and jury ; 
such as the raising great sums by 
subscription for trading purposes ^ 
and making the shares in the joint 
stock transferable ; at any rate the 
inviting of such subscriptions by 
holding ont false and illegal condi- 
tions, such as that the subscribers 
would not be liable beyond the a- 
mount of their ref;pe«tive shares, 
seems to be ag offence within the 
act. But as the statute had not 
been acted tipon for a great length 
of time, and was now sought to be 


enforced by a private relator wl^ 
deemed not to have been deluded by 
the project, but to have subscribed 
with a view to this application, the 
court refused to interfere by grant- 
ing an information, though they dis- 
charged the rule without costs. 
The King v. Dodd. 9 East, 516. 
113 An indictment for a larceny lies 
against a person who steals goods 
in another state and brings iRem 
into this — being similar to stealing 
goods in one county and carrying 
the goods stolen into another coun- 
ty. 1 Mass, 116. 

116 Indictment for a conspiracy. 1 
Mass. 473. 

117 Goods are stolen in J^Tew^Hamp- 
shire and brought into this state : 
an indictment lies against the re- 
ceiver of them here. 2 Mass, 14. 

118 Uttering a counterfeited bank bill 
with the name of a fictitious cashir^ 
signed thereto is not an offence with- 
in the statute of March 6, 1801. 2 

. Mass, 77. 

119 The possession of materials de- 
vised, adopted and designed for 
counterfeiting bank notes, without 
an intent to use them in counterfeit- 
ing, is not an offence within the 
statute of March 15, 1805. 2Mas^ 
sachusettSf 128. 

120 The possession in this state of ten 
counterfeit bank bills, with the in« 
tent to pass them in another state, is 
an offence within the statute of 
March Id, 1805. 2 Mass, 132. 

121 An indictment against a justice 
of the peace for altering a writ is- 
sued by himself, after service, and 
before the return day not charging 
the offence as forgery cannot be 
supported. 2 Mass. 136. 

122 The possession of forged bills, 
^ purporting to be bills of the bank of 

•^. no such bank in fact existing, 
with intent to pass them as genuine 
bills, is not an offence within the 
statute of March i5th, 1805. 2 
Mass, 138. 

123 A conspiracy to manufacture ba*«e 
and spurious indigo, with a fraudu- 
lent intent to sell the same as good 
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"and genuine iudigD, is an indictable 
offence, although no sale be made. 
2 Mass. 329. 

124 The receiving a negotiable pro- 
missory note by an otBeer for ftes not 
due, will not support an indictment 
for extortion. 2 Jlass. 523. 

±25 When a felony or misdemeanor 
is in fact committed, a conspiracy 
to commit such felony or n^isde- 
meanor cannot be indicted and pun- 
ished as a distinct offence. Com' 
monwemlih v. Kingsbury df al, 5 
Mass. lOB. 

126 it is not an indictable offence for 
the carrier of the mail, who is un- 
der contract with the postmaster- 
general to carry the mail each day 
of the week, to travel with the same 
on the Lord's Day. {Commonwealth 
V. Knox. 6 Mks8. 76. 
.127 If one, assuming the character of 
a physician, through ignorance ad- 
minister medicine to his patient, 
with an honest intention and expec- 
tation of a cure, which nevertheless 
causes the death of the patient, he 
is not guilty of felonious homicide. 
Commonweaith v. ThompsoKU fiMass. 

134. 

128 There is no statute provision for 
the punishment of the crime of 
breaking and entering a warehouse 
in the night time. UominoniveaUh 
V. Carroll, 8 Mass. 490. 

129 On an indictnrent for a nuisance, 
in keeping 50 barrels of gunpowder 
in a certain house near the dwelling' 
houses of divers good citizens of the 
state^ and near a certain public street^ 
&c. it was held, that the fact so 
charged did not amount to a nui- 
sance ; aliter^ if it had been alleged 
to have been negligently and im- 
providently kept. PeopU y. Sands, 
1 Johns. Eep. 78. ^ 

130 An indictment lies for ^'malicious- 
ly, wilfully, and wickedly killing a 
horse," although " secretly," is not 
ehai^d. 1 Dallas, 338. 

131 Sending menacing letters, with 
a view to extort money, is indicta- 
ble at common law. 2 Dallas^ m 
mt.299. 


132 An indictment may be maintain* 
ed upon " an intent to deceive my 
liege subjects." 1 Dallas, 41. 

4.33 Or it will He for a cheat of such 
a nature as may prejudice^ although 
it does not charge that any person 
was actually defrauded. Ibid. 

134 An indictment lies against a pub^ 
lie otlicer for a cheat in marking 
barreU of bread as of the weight of 
88lb. each, when, in fact, they ou" 
]y weighed 68lb. 1 Dallas, 47. 

II. False Pretences^ S^c. ; of Indict- 

tnentsfor. 

1 An indictment charsiins: the defen- 
dant with obtaining money by false 
pretences is insufficient, if it do not 
shew what the false pretences were; 
and such a defect is a suiHcient 
ground for reversing a judgment fi- 
gainst the defendant. Jt. v. Mason. 
2 Term Rep 981. 

2 To constitute an offence within 
stat. 30 G. 2. c. 24, money or goods 
must be obtained by the defendant 
by a. false pretence, with intent tode* 

fraud: and it is no objection that 
the pretence consists in a represen- 
tation, as of some transaction to take 
place at a. future time. JT. Young v. 
The King, in error. 3 Ter4» Eep. 
98. 

3 Where the pretence is conveyed 
by words spoken by one defendant 
in the presence of others who are 
acting in concert toa:ethefr, they may 
be all indicted jointlif. 3 Term 
Rep. 98. 

4 An indictment at common law; 
charging that the defendant, deceit- 
fully intending by crafty means and 
devices to obtain possession of cer- 
tain lottery tickets, the propertv of 
Jl., pretended that he want eel to 
purchase them for a yaluaUe con- 
sideration, and delivered to A. a ffe- 
tilious order, &c. purporting to be 
a draft on a banker for the amount, 
which he knew he had no authority 
to draw, and that it would not be 
paid, by virtne of which he obtain- 
ed possession of the tickets and de- 
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• fratiidd the pmseisutor bf Uie talue, 
eaQQot be maiataiued^ in asmochas 
it does no charge the (bfendant wjith 
having used an)F fabe^ token to ao^ 
eomplish the deceit* JR. v* B, iu' 
ra, 6 Term Bep. 5&B. 

& In an indictment on the stat. 30 O. 
2. c 24, for obtaining ^noney on 
false preteneis, it is suSusient to al- 
lege that the defendant unlawfully^ 
knowingly, and designedly pretend- 
ed so and so ; hf meads of which 
said false pretences he obtained thci 
money ; anerwards negativing such 
pretences to be true : though it be 
not in terms alleged that h^ falsely 
pretended, &e. and it seems it would 
nave been sufficient to allege that 
ho obtained the money by such and 
such pretences, ayerring such pre^^ 
tences to be false. R, v. Aivey. 2 
East^ do. 

^ Where one by lyin^ only, without 
using any false weights, measures, 
or tokens^ defrauds another of his 
property, the injury is a civil one, 
and an indictment cannot be sup- 
ported upon it as for a pulic oflenee* 
Commonwealth v* Warren, 6 Mass. 

Ul. Fatms of Indictments; and of 
taking advantage thereof on Demur* 

1 Ifidictment f^or a riot held welt e<* 
nough without the vi et armist. The 
King V. fFind Sf another. 2 Str^ 

834j. 

2 ^ish in a pond called suos in an 
indictment, held ill, though hot 
quashed on motion. The J^ueen v* 
Steer, B 8alk. 29U 

3 Gfr^a^ ^ri^ain instead of Sngland^ 
fktal in indictment on 5 Eliz, c. 4« 
The King v. Hatch. 1 Str. 552. 

4 Subject indicted for treason contra 
ligianticB sum dehitum^ well ; other- 

'Wise if naturalized, &c. In the 
case of an alien, in indictments fot 
compassing the king's death, the 
treason being first laid, the overt 
act need not be laid proditorie : otlt- 
erwise where the treason consists in 
VOL. iiv. 23 
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the aet« CranbOm^s cas^i 2 Satk. 

633. 

Quashed for tfiat there was no cap** 
tion. The King y. SavUl. sSalk. 
186.. 

Indictment for a riot and assault, 
acquittal of the riot is so of the as« 
sauit. . The King v. Heaps. 2 8alk. 
a93. 1 L. Raym. 484. 

An indictment fojr disobeying an 
order of justices must shew expli- 
citly that an order was made ; it is 
not sufficient to state the order by 
way of recital. The King v. Crow* 
hurst. 2 L. Raym. 1363. 

Jurat' and onerat's, and did not 
say impai^ellat's, yet good, ^nott" 
ynums. 8 8alkk 191. 

Indictment for forgiAg a deed with 
the mark of /. S. ; mark need not 
he set forth. Tlie queen r. Smith. 
1 Salk. 342i 
iO Indictment for nsing a trade not 
good at the sessions of a town cor- 
porate. Reed^s case^ d Salk. 360. 

11 A man cannot be prosecuted upon 
one indictment for assaulting tw» 
people. The E^ing v. CSendon* 2 
L. Raym. i^2. 1 Str. 870. 

12 If the caption of an indictment' 
shews that the jury fo'bnd the bill 
upon their oaths, it need not state 
that they were sworn •and charged^ 
Reof V. Morgan* 1 L. Raym. 710. 

13 Indietmenti need |iot set out the 
non-exemptions of defendants on a 
penal statute ; for the^ may be tak« 
en advanta^ of in evidence on not 
guilty. The King v. Femberton. 
1 Black. 330. 2 Burr. 1035. 

14 On indictment for not repairing 
the road, it is contrary to the praa-^ 
tice of the court to make the defen- 
dants come to terms with the prose- 
«utor before a submission be allow- 
ed them, the King v. Inhabitants 
of Cheshuntf Hertf. 1 Black. 295. 

Id Terms imposed on the prosecutor 
before allowed to quash his own in- 
dictment. The King v. Webb. 1 
Black. 460. 3 Burr. 1468, 

16 Indictments for not repairing high- 
ways formerly taken strictly, but of 
late with gjreater latityde. Mex t* 
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The Inhabiiafds of Ebrroia* 4 Bur^ 

2090. 

117 Indietmettt for forging a paper 
writing, purportme to be the will of 
•tf. B. is ^od. TJie King r. Bircb 
Sf Martin. 2 Black. 79(k 

lf8 Indietment quashed beeause seve- 
ral defendants joined in it. Rex v. 
Tucker ^ others. 4 Burr. 2046* 

W The de&udant was indicted for a- 
busing Dr. Baddiffe ; and it was 
objected against tiie caption that »t 
"Vas Juratores pro domina rtgina and 
eorpore cow' jurat'' and onerat'^f Sfe. 
Now it shaQ not be prodomina re^* 
na and eorpore corrC, but pro eorpore 
com^ ; but k was disallowed. The 
^ueen v. Cotesworth. 8 8alk. 191. 

Hfy An indietment is insufficient where* 
ever all the facts charged may be 
true, and yet theparty be innocent* 
1 Doug. t&n. The i^ing v. Ltfme 
Begis. 

3i Another prosecnttoii depending fbv 
the same crime cannot be pleaded 
in abatement to> an indvefn^ent. t 
Doug. 240, ^ n. The King r. 
S^TtiAton: 

The court will not quash an indict* 
raent on the motion of the prosecu- 
tor, unless Oft the ground of insuffi- 
eieney. Ihid. 

jCS The words " ptirporting to be a 
bank note," in an indictment, mean, 
that the iiptc^ upon the face ofH, 
appears to be a Bank note ; and the 
want of sucb appearance cannot be 
supplied by evidence of representa- 
tions of the party when \t disposed 
of it. Rex v. Jones, 1 Dtmg. 300, 
to 802. 

^3 An indictment of obstructing the 
execution of a power granted by 
statute, lies at common law, and 
ought not to conclude ^^ contra for- 
mam statuti.'^ Rex t. 8mUh. 2 
Doug. 441, to 44§. 

But an indictment for an offence cre- 
ated by statute, is bad, unless it 
eonelude ^ contra formam statuti." 
tbid. 449. 

S4 The court refused to quash an in- 
dictment for not attending the May- 

«jr of Sahm to exeeat.^ tds warrant, 


and said the defendfant migfct denar 
to it. The King v. BaUey. 2 Str. 

1211. 

25 A motion was made for quashine 
an indietnent against the defend- 
ants, for having pretended to be of- 
ficers in the tand Bank, and for 
having cheated /. S, of 14L and for 

- having pretended tt assist him in 
procuring an office of messenger ^ 
whereas there was not any suck of- 
fice^, &c. but it Was denied, because 
it was a cheat, and the defendant, 
if he imagines the law is with him, 
may demur. The ^ueen v. Parry. 
2 L. Raym. 860. 

2G Ten pounds> of money certain e- 
nough in an indictment. Rex v. 
Marksi 1 L. Raym. 702. 

27 Where the wound was given iir 
one county and the death was in a- 
nother county, not material in whieb 
the indietment laid. Banson v. Cf" 
Jky. 8 8atk. 36. 

29 A person can have but one ckris* 
ttan name. Rex v. JWtrtnan. 1 L. 
Rayml 5(!^2. 

29 Indietment for exercising the trade 
of a felknonger contrary to 5 EHx* 
not qiiashed;i because averred«4o be 
a trade at the time of making the 
act. The King v. Slaughter, ^ 
8afk. 611. 1 L. Rdym. 518. 

30 Indictment quashed for not setting^ 
furth (hat he was seized or disseiz- 
ed. The qjiieen v. Griffith. 3 8alk. 
163. 

81 Indictment for forging quaddane 
scriptum obligatorium of J. 8. $ ob- 
jection, it should be seriptum^ pur*- 
porting a writing obligatory of •/• &• 
6ed non allocatur^ for tke S Elix. c 
14, mentions false deeds as well at 
false writings. The ^ueen v. King. 
1 Satk. 342. 

32 An indictment for a riot must skew 
explicitly fbr what act the rioter* 
assembled. An allegation that they 
assembled to do something unlawful 
is insufficient. The ^ueen v. Gul- 
ston. 2 L. Raym. 1210. 

88 Setting forth that on sneh a day 
plaintiff was a justice of peace, and 
that the defendant^ at a sessien^ 
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lioldeD at jB. for the county of ^tf. 
thea and there said sueh words, bad 
for want of eertainty of tiioe. HaJt^ 
ton V. Hooley. 2 Lpfftj 129* 

;^4< Two may be included in one in- 
dictment for an assault against tw4). 
Jinon. Lofft. 271. 

^5 Au indictment for not serving the 
office of constable, under an ap- 
poiiUment by a corporation, without 
shewing a right. in the corporation 
to appoint by grant or prescription^ 
is bad. Tbe JSCing v. BmUUdge. 

2 Doug. BB4f. 

SQ If an offence sufficient to maintain 
the indictment be well laid, it is &* 
no ugh, though other facts ill laid. 
Ths (fueen ,v. J^tgram Sf Ux. X 
Salh. 36^. 

^7 Quashed, because the charge laiif 
bj reeital The King Sf ^ueen v. 
Whitehead, 1 8alk. 370. . 

rl^S Court refused to quash an indict- 
ment for selling false weights,' on 
^Bottom Segew* Prook^ $ fijfK* 
18H. . * 

^9 The addit lOn iof servant is a »(iffi- 
cient addition within tlie 1 //. 6, c. 
d. JSo <4ijeciioa can &e taken to 
the. caption of an indictmeiit the 
terpi it comes in. itke ^lieep, y^ 
HoBkins, ^Z. Baym,^ 068. 

*^i Fahricaf^U seu fabricari causavi^ 
iU in in^ictfnent. The Jibing x* 
St0cker* d Scik. 81^. 

#?1 An indictment for ingrosslng a 
great number of defid wild .fowl, 
iviih a design to make thcni flearer, 
quashed for iitncertainty. Mejc v. 
Ef^sier^ i L. Raym. 475. 

^9 Upon t]ie«tatute of stabbing, with- 
out s^iftg, having a weapon firM^ 
drawn, not good. The ICins: y, 
Kmte. 3 iMk. 191. i. £. S^ym* 

43 Indictment for using a trade 
quashed, because it did not conclude 
contra pacem* The ^ueen v. Lan^ 

3 Salk, 190. 

4]f An indictment for positive offence 
must charge it to have been contra 
pticem. Ibid. 2 Im Raynu 1034. 

4(9 Mr. Broderick moved that an in« 
.dietment fpuud agi^in^ the defend* 


ant for speaking these words of the 

prosecutor, John Bradshaw, in audi" 

ta quain pluHmonm^ viz. that he 

had made an assault upon PriscilUi 

TmsdalBi and had carnally known 

her, with the c•nse^nt of the said 

JPrisciUa Tinsdaky with intent to 

procure money from the said pros* 

ecutor, should be qmuihed, because 

it was not matter ibr which an in* 

.jdictment lie.s; .and it was (quashed 

.accordingly. The ^ueen v. .Cave. 

2 L. Jkiym, 897. 

^ The defendant wasindicted for not 
.repairing the paYement before his 
Jiouse in Old street ad cofimune nocu" 
'imentum; and on Mr. If^r(2's motion it 
was quashed^ because it v^as not 
.«aid who was obliged tp reoair it ; 
and this was not within the late 
^t of parliament for paving the 
,4treets, 22 and 2B Car. 2, c. 17* 

. The ^ueefi.y^ScQtt. alt^Baynumd^ 

^7 One indicted for sayimrJIfqgpis^a- 
^^ ,fojaisivUati8 Litchfield fore .societa' 
^ cieni assinorum. .Indictment quash- 
ed ; for there is no such word aa 
.mqgiab^U^ J an^l .therefore incura- 
hie. Au: V. Lamlf* d t.Jlaym, 609. 
48 The eaptMMi<qf an indictment need 
. ,not i^tate that ibe jmy .^ere sworn 
^at the time ^beo, ^anid.at the place 
ivhere they presented it. Mexx* 
Fheamnt. i L. Baym. £^. 
^9 A writ of error, of a jndgmcnt up- 
on an indictment againitt the defen- 
vdant, for bein^ a common seold, the 
word in the indictment was rixt^ 
vwhich was objected by the counsel 
for the defepoant, .not to signify a 
,«cold. halt xixatrix* 'The Que^.\. 
Sexfteld. » X..&nymon6f, 109.4. 
JK) Objectieas to a, .conviction for un- 
lawfully taking and killing fish, in 
{that it did not allege defendant ha€ 
not the .licence or consent of the 
owner ; that It generally alleged 
that the defendant tpok and killed 
the fish unlawfully, and against the 
form of the statute. For these ob- 
jections indictment was held in- 
sufficient, and therefore quashcfU 
Be^ V. MaUlnsm* H Burr. 67SU 
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01 Indietment ifor nuisance not to be 
quashed but demurred tp, ' J^eo? v. 
8uttOn, 4 Burr. 2ii^, 

52 Indictment for c5nrerting Kouiie in- 
to hospital fur taking and deliver- 
ing lewdj idle, i^qd disoHerlj 
nnqiarried Tvomj^n, quashed. Rex 
V. Macdmtitd, 3 Burr, i61j5. 

iji3 Indictment for pulling off the 
thatch of a man's dwelling house, 
quashed. Beo^ y* Mkirn,* 3 Uurr^ 

• 4706. 

5 % Iqdictn^^nt for ftrcibb entry, not 
shewing suiUcient actual fbrce^ viof 
ledce, unlawful assembly, riot, or 
other cirdUmst^qces, quashed even 
upon uiotion. Bex v* ^alce t^nd 
others. 3 Burrows^ 1751. 

-05 An indictment was fodncl sigainst 
the defendant, fbr having taken an4 
(;an*ied away ^o many malt tickets ; 
and motjon was niade that it should 
be quashed, because it does not say 
from whom they \verj taken n<>r ip 
Tvhom they belonged ; q,n4 it wais 
sjranted, f^nd the indictment was 

Juashed. Tke ^ueen v. Cdrteri 2 
, Bayinondf- 990. 
50 '^ As follows" is a sulficietft averr 
ment of the tenor of a forged receipt 
in an indictment ; and it is only ne- 
cessary to aver a general intent te 
defraud, M'itbout setting out the 
manner' in- which it was to be effect? 
ed. l^helCin^ v. Powell, 2 Black. 

rsr. ^ 

57 Indictment fbr scolding M'as qnashr 
ed ; it was not said to be ad fnagnam 
perturbnfio0m pacU dominie regine, 
nor subdltoriimy or ligearum suorum* 
Ahan.' 3 Salk. 187. 

08 The defendant was indicted fbr a 
trespass, in tAkfbg vi et armis tres 
juvencas^ anglioe yearlings^ colons 
broivn^ c^^c. ; and upon motion the 
indictment was quashed, because all 
indictments ought to be in Latin, 
and there is a proper Latin word 
for brown. \\t.fuscnSf or subniger ; 
and therefore the Latin word for 
brown being omitted, it vitiates the 
indictment. The King v. Shearing. 
3 L. Baym. 1394. 
< 59 Indictment for trespass before Jus- 


tices of Peace, quashed for want of 
^c non ad diversas felonias trans-^ 
gressiones, ^c. 27ie King v. Car^ 
ter. 1 Stf. 442. 

QO Indictment fbr indorsing Exehe* 
quer bills, as if they were received 
for custom. Judgment arrested. It 
is no forgery where no person ean 
be pnyudiced but the person doing 
it; 'AeKing y. Knig^. 1 SaUc^ 
375. 1 L. Baym. 527, 

61 Indictment for words tpoke to pre-? 
judice a public market, quashed. 
y.%e King and Queen v. Harwood* 
1 Salh. 37q, 

^2 Inc|ictihent for preaching, not beins 
licensed, quashed, because not said 
contra formam statuti. The King 
and ifueen v. Clerk. 1 SaUc. 370. 

flf3 Indictment for treason in levying 
wary OF adhering to tl^e king's ene- 
ipies generally, without she wins 

S articular instances, not gooj. 
oining with rebels, subjects of tho 
kin^s ally fighting under the eom« 
raand.of an enemy prince, is tfea-* 
'son* in adhering, occ. though the 
-^ figiiting be directly against an ally. 
Cruising is a sumeiettt overt act. 
Vaiit^an^sCdse. 2 8aUc. 685. 

64 Indictment for making light bread, 
it is not enpugh i^ shew that it had 
not &ne weight, without shewing 

- wliat is due weight, and what is 
wi^nting. Thje King y. Fiini. 2 
' SaUc. 687. 1 L. Saympndj 442. 

65 Rule nisi for quashing an indict- 
ment Ibr not sending a eart and 
men to tlie six days' highway la- 
bour, pursuant to an order from the 
overseers, discharged; the court 
thinking the following word, 
^' being surveyors," eonsiituted a 
sufficient averment that they were 
legally and properly appointed, 
and that their acts were to be held 
bindiug. Rex v. BoyaU. 2 Burr. 
832. 

66 The caption of an indictment call- 
ing the bill ^* an indictment," is bad. 
A presentment that the several bills 
annexed to a schedule are true, is 
good. Rex V. Browne, i £. Bay^ 
xnmd^ 592. Salkeldy97e(. ^ 
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^f Trmsentat exid^ ^c. et tdterius 
prcBsentant, reversed for that. The 
King and ^men v. Trobridge. 1 
JSaUceld^ 371. 

68 Caption ad festum Epiphanii^ ill. 
The King v. ffarre ana another. 2 
Str, 698. 

69 Indictment for any heinous offence^ 
not quashed on motion. The King 
V. Inhabitants of Bolton. 1 Salkddy 
372. 

70 Indictment quashed for having ap" 
prenticus for apprenticiuSf and la- 
bourer in addition for a woman. 
T'he ^ueen v. FrarUcli/ni 2 L. Hay^ 
mqndi %i7%. 

71 ludietmeut on 5 Eliz. tor using a 
trade in Chreat Britain^ instead of 

England, ouashed. . Th^ Kin^y, 

y2 Ipdi^tmeiit'fbr selling, as two ehaU 

d^ott^^oaisyaless quantity, quash- 
• ^doQ hidiion: ' Rex v. Osborn. 3 

Ptnrows^ 169T. 
^3 Indictment quashed ibr a defeetiS^e 

eaptio^. The JSHng v. Hplliday, 3 

Salkddjtsr. 
74! Tlie false tokens must he specified 

in an indictment. The King v. 

Menoz. 2 Str. H^. , • 

73 Mite et rmgligertter se gessit top ge» 

neral iir-aii indictment. S. King v. 
Winteririgham, t Str. 2. 

76 De seriptis decipiebant is too gene- 
ral ia an indictment. The King v* 
Powell and another. 1 l^r. 8. 

77 Communis strata and atta via 
are synonfmous* The- King v. 
Hammond. 1 Str. 44. 

78 Sufficient to charge a man to re- 
pair ratitme tenurm, without suob. 
The King y. Carrock. 1 Str. IST. 

-79 An indictment at the Quarter Ses- 
sions for perjury at common law 
was quashed for want of jurisdic- 
tion. The King y.Bainton. 2 Str. 

1088. 
60 13 G. 1, q. 297 • Though the time in 
a temporary law is expired, yet, if it 
be continued, facts may be laid to be 
done by virtue of the first law. The 
King v. Morgan. 2 Str. 4066. 
81 Sciensin an indictment is a good 
^ ajel^ment. The King v. Lawley, 
2 Str, 90% 


82 Cannot join several in one indict* 
ment for perjury. The King y.^ 
Phillips Si anAher. 2 Str. 921. 

83 Cannot indict two persons together 
for distinct offences. The King r* 
Weston and another. 1 Str. 623. 

81 In an indictment for a rescue it 
must appear for what the party was 
committed to a hoiise of correction. 

. The King v. Freeman. 2 Strange^ 

1226. 
80 Indictment not qoashable. Th&t 
Kingy. King and another. 2 Str. 
1268. 

86 Indictment reversed for errors in 
jt. The King y. George. 1 Str. 309. 

87 Indictment for bringing a bastard 
from A, into the parish of B. with 
intent to charge ll., quashed ; for a 
bastard is chargeable only where 
born. The King v. Wame. 1 Str. 

644. 

88 Cannot join assault on two people 
in the same indictment. The King 
y. Clendon. 2 Str. 870. 

89 Indictment for setting a person in 
the footway of the public streets in 
London^ to deliver out printed bills 

* of defendant's occupation, whereby 
said footway was greatly .obstruct- 
ed, quashed. Rex v. Elizabeth' 

' Sarman. 1 Burr. 016. 

90 Indictroent^ibr a nuisance, laying 
it to be committed near the high* 
way, and also near several dwelling 
houses, &c. is sufficient. Where a 
nuisance is temporary, as steeping 
stinking hides, occ. there need not be 
judgment that it be abated. The 
King V, Papfdmeau. 2 Str. 686. 

91 Indictment consisted of two counts ; 
one for a riot indorsed by the jury 
*' Ignoramus ;" the other for an as- 
sault, returned, " billa vera ;'' and 
held good. Rex v. Fieldhouse. 
Cowp, 326. 

92 Where in an imlietment, by the 
aceidentkl omission of a letter, a' 

• seusible word is made insensible, 
though in the very gist of the 
chaise, if the jury may be clear of 
the meanihg; held, that it shall 
not vitiate the indictment ; other- 
wise when one word which has a 
meaning, though improper and non* 
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9exi9ical ixk theplace, is ftub^tiiuted 
for another. Lafftj 785^ 

03 Cannot strike counts out of aii in- 

, dictment. The i&n^ v. Fewtres$ 
and another. 2J^r.i026. 

94 Indictnaent for words must specify 
what they were. The King v. 
How. ^ Sir. 699. 

1^5 Every indietment innst contain a 
complete description of such facts 
and circumstances as constitute the 
crioie, without inconsistcBcy or re- 
pugnancy. But, except in certain 
cases, where technical expressions, 
baving grown by long use into law^ 
are required to be used, the same 
sense is to be put on the wprds of 
an indictment which they bear in 
ordinary acceptation: and if the 
sense of any word be inordinary 
acceptation ambiguous, it shall be 
construed according as the context 
and subject-matter require it to b^, 
in order to make the whole eoi^is- 
tent and sensible. The word tmtil 
may therefore be construed either 

, exclusive or inclusive of4he day to 
which it is applied, Recording to 
the context and subjects-matter. . jR. 
V. Stevens and Agaew. 5 Bast, 244f. 

^6 Therefore where an information 
on the stjEkt 33 G. 3, c. 812^ s. 62, 
prohibiting officers of tlie East India 
•Company, residing in India from 
receiving presents, charged that 
the defendants h^in^ BritiSi sMects 
0Vk the 1st Jantiary, 1794!, and from 
thence for a long time, to wit, untU 
ihe 29th M^wen&Tf ±795^ held cer- 
iain offices under the Company, and 
during all that time resided in the 
East Indies : and ih%t whilst they 
held the said offices as aforesaid and 
whilst they resided in the East Indies 
JUS aforesaid^ to wit, on ihe 29tk of 
jyovembeTj 1793, they received cer?- 
tain presents : held that the context 
shewed that the word untU was to 
betaken inclusive of the 29 th JVbv. 
1795. Ibid. . . 

97 But that if it had been incapable 
of receiving an inclusive construc- 
tion, the words under the first Tide- 
licit,. " until the 29th of Jfovember^ 


179^," conld not have been rejected 
as surplusage ; for that can never 
be where the allegation is sensible 
and consistent in the place where it 
occurs, and not repugnant to antect' 
dent matter, though laid under a vU 
delicitf and however inconsistent 
with an allegation subsequent. Ih, 

98 Where an evil intent, accompany'* 
ing an act, is necessary to constitute 
such act a crime, the intent must be 
alleged in the indictment and proi- 
ved ; tnough it be sufficient to al* 
lege it in the prefatory part of the 
indictment. But where the act is in 
itself unlawful, the law infers an e- 
vil intent, and the allegation of such 
intent ;is merely matter of form, and 
need not be proved by extrinsic evi- 
dence on the paFt of the pFjosecutoi:. 
R.v.FhiUips, i^ast^4^- 

,99 Time and place must beaded to 
.every ipatenal fact in au inaietm^nt. 
S Term Hep. 607.- ^ . 

i.00 Upon a demurrer to an Jndiet- 

. ment found in an it|ferior,^otirt, ob- 
jections may.be taken as well to the 
jurisdictiQU «f such epnrt as to the 
suhfeet-HUxiter of the iorfictment. £« 
V. J. Feaml^.. 1 Term fifP* 316. 

.101 And. where the eapUon of the ]&- 

dieiBOjini .^ted the coi^ |iif Quar- 

«ter Sessions, where such indictment 

was found to have been held on an 

jmposjBtble.d&y»^t,w^ £Miyi* , * X 
Bep. 31§, 

^02 Stating t&e defendant to«be1aie 
«f IF., and laying the offence to be 
M the parish aforesaid^ was held not 
to be sufficiently certain, p V^^ 
Bep. 162. 

(1^3 An indictment on the statute 23 
4?. 3, c. 12, for enticing artificers to 
vgo out of the kingdom,. i&c. alleged 
that the defendant contracted with 
.the ihanufaeturer, v&c. ^' to go out 
of this kingdom of Great-Britain 
into a foreign country -called Jhneri* 
;Ca, such foreign counti^ not being 
then within the dominion of or be** 
longing to the crown of Oreat'Brir 
tain ; and held good after verdict 
jR. T. Myddieton. 6 Term Bep. 739. 

iOlf It is no objectictn in arrest of judgr 
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Blent, tliat the indietmeiit eontains il3 Where a pablic ofieer Hi eharged 

sevend charges of the same nature M^ith a breach of datj, whieh outy 

in the ditlereat eouiits. 3 Term arises from certain acts within tho 

Rep. 98. limits of his government, it is not; 

105 But in the case of felony, if it ap- necssarj to aver, in an indictment 

pear before the prisoner has plead- against him, that he hati notice of 

cd or the jury are charged, that he those acts ; he is presumed, from 

is to be tried for separate offences^ his situation, to know them* 6 

the judge, in his discretion, may Term Rep, 607. 

quash the indictment. 8 Term Rep, 114 A charge in an indictment against 

106. an officer with a breach of orders 

406 Or if the judge do not discover it in not prosecuting a war ^ with M 

till after the jury are charged, ^he possible vigour and decision," is 

may put the prosecutor to his elee- too uncertain, even though the 

tioii on which charge he will pro- charge be made in the very words 

ceed. 3 Tsrm Rep. 106. of the order given to him. 2hrm 

i07 In an indictment for an offence at Rep, 607. 

common law, a conclusion of contra 110 In an indictment for conspiring 

formam statuti may be rejected as . to pervert the coarse of justice by 

surplusage. R. V. MatthtwSj 5 producing a false certificate (under 

Ttrm Rep, 16^. the hands of justices of the peace, 

lOS Ifi an indictment against a reeeiv- that a road indicted is in repair) in 

er of stolen goods for a misdemean- evidence to influence the judgment 

or, it is not necessary to aver that of the court ; i( is not necessary to 

the principal has not been convict- set Ibrth that the defendants knew 

ed : but sneh a fket is matter of de- at the time of the conspiracy that 

fence to be proved by the defendant. the contents of the certificate 

R, V. Baxter. 5 Term ^ep, 83. Mere false ; it is sufficient that for 

109 An indictment that the defendant sueh purpose they agreed to certify 
was appointed overseer of the poor the fact as true, without knowing 
of the parish of «^., ^ and that he that it was so. 6 Term Rep. 619. 
afterwards refused to take the said (Bee also title Certificate.) 
office of overseer of the parish, to 116 In an indictment on 37 G. 3,e. 70, 
which he was so appointed," was making it felony to endeavour to 
held good on demurrer. R, v. J, seduce a soldier or sailor from their 
Burder. 4 Term Rep, 778. ^^^7? ^^ ^^ sufficient to charge an 

110 In an indictment against a 'pnb- emeat^ur^ &c. without specifying 
lie officer, for a breach of duty, it the means employed. JR. v. FuUer, 
is sufficient to state generally that in Cam, 8cae. i Bo$. ^ Pull, 180. 
he is such officer, without shewing 117 Under a charge that Jt. endeav- 
his appointment. R, v. E, J, Hoi- onred to incite 6, to mutiny, being 
land, 5 Term Rep, 607. a soldier, knowledge of B.*s being a 

ill In an indictment against a ser- soldier is implied. The word ad- 

vant of the East'India compaQy for visedly in such case is equivalent 

offences in India^ it is sufficient to to scienter 1 Bos, <J* PuU. 181. 

charge him with a wilful breach of 118 SetnUe^ That if one endeavour It^ 

duty, without adding that it was comprise too separate offences, a 

corrupt. 5 Term Rep, 607. count in an indictment charing 

112 In an indictment against an offi- that endeavour may contain those 

eer for disobedience of orders, it is two oflTences. Ihid. 

not necessary to aver that the or- 119 An indictment charging that de- 

ders have not been revoked, or that fendant having in his possession a 

ihey are in force r if they be not still bill of exchange^ pUY77arCi?tff to be 

in force, it is a matter of defence* directed to ont /• nSir^yhj tne nime 
9 T^rm Rep. 607. 
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and description of J. King^ fenced 
the acceptance of the said X King^ 
&c. is bad; because purport means 
what appears on the faee of the in- 
strument, and the bill did not purport 
to be drawn on Jl E^ng R. t. Mead' 
ing, O. B. 1793. i East^ 180, n. 
B. V, Gilchrist^ 0. B. 1705, S. P, lb. 

120 So where the indictment charged 
that the bill purported to be direct- 
ed to Richard Down^ Henry Thorn- 
ton, John Freer, and John Cornwall^ 
jun. by the name and description of 
Messrs. Doum, Thornton, ^ Co. 
R. v. Esdallf SoiUhampton, Sp, Assi. 
1798. Ibid. 

%2i An indictment for forgery must 
set oat the forged instrument in 
ivords and figures. R, v. McLSon, 
J\rorthumberland,8um.Jiss.i792. lb. 

±22 But upon an indictment for pub- 
lishing a forged receipt far money, 
with the name Stephen 01ihers, &e. 
for the sum of ll. 4s. it was holden 
sufficient to set forth only the receipt 
itself as follows : " 8th March, 
1773. Received the contents above, 
by me Stephen Withers ,•" without 
setting forth the account itself to 
which such receipt referred, and at 
the foot of which it was subscribed; 
that account being only evidence to 
make out the charge. R. v. Testick, 
Bodmin Sum^ Ass. 1774. Ibid. 

181, 72. 

±23 In an indictment on the 15 G. 2, 
c. 2S, s. 3, it is not necessary to aver 
that the defendant is a common ut- 
terer of false money. O. v. Smith. 
2 Bos. ^ Pull. 137. 

124 In an indictment on the 39 G. 3. 
c. 85, against a servant for embez- 
zling money received on his mas- 
ter's account, it is not sufficient to 
follow the words of the statute, but 
there t^aust be a positive all^ation 
that the money was the property of 
the master as in the case of larce- 
ny. R, V. McGregor. B Bos. i^ 
Full 106. 

125 If a servant receive money for 
his master in the county of A. and 
being called upon to account for it 
in the county qf B., there deny the 


receipt of it) he may be indicted ftit 
the embezzlement in the latter coun- 
ty. R. V. Taylor, 0. B. 1803. 3 
Bos. Sf Full. 596. 

126 A government storekeepev^ resi^ 
dent in Antigtm, transmitting false 
vouchers to his agent in London, 
who delivered them at the costom- 
house there, unknowing of the fraud, 
is indiotabie in London, as if for his 
own act there. A. v. Munton, Sit- 
tings 2tfitT Michaelwias term, 179S, 
cited. 6 East, 590. 

127 Indictment for engrossing a great 
quantity of fish, geese, ttnd ducks; 
held bad without specifying the 
quantity of each. R. v. Gilbert, i 

. East, 583. 

128 The court will not quash a de- 
fective indictment on the motion of 
the prosecutor after plea pleaded^ 
before another good indictment be 
found. R. V. Dr. ffynn. 2 East, 
226. ' , 

^^9 An indictment for an assault, false' 
imprisonment, and rescue, stated 
that the judges of the court of record 
of the town (ind county, &e. of F. is- 
saed their writ, directed to T. B, 
one of the sergeants at Mace of the 
said town and county, to arrest W.f 
by virtue of which T. B. was pro- 
ceeding to arrest W, within the iu-' 
risdicttonrof the said court, bitt^ that 
the defendant assaulted T. B. in the 
due execution of his office, and pre- 
vented the arrest : held such indict- 
ment bad ; it not appearing that T. 
B. was anofficerofthe court: and that 

, there could not be judgment after a 
general verdict on such a count as for 
a common assault and false impri^ 
sonment, because the jury must be 
taken to have found that the assault 
and imprisonment was for the cause ' 
therein stated, which cause appears 
to have been that the officer was^ 
attempting to make an illegal ar- 
rest of another, which being a breach 
of the peace, the defendant might, 
for aught appeared, hav« lawfully 
interfered to prevent it, R. v. (h" 
mer. 5 East, soi'. . . 

130 The statute 37 G^. 3yG. 123, makes 
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it ifeiotiy for any person iii any mah- 
tter or form wiiaUoever to aj^minis- 
ter^ &e. any oath purporting or in- 
tended to bind the party to ent;age 
in any seditions purpose, or to dis- 
turb the public peace, or to he of 
any sdciety, (cc. formed for any siich 
mrpose, &c. or not to inform or 
jtve eTidenee against any associate. 
And by sect. ^, it shall not be 
necessary in an indictment for any 
hmib. offence to set forth the words 
of the oath, but it shall be safficient 
to set forth the purport of it, or sonic 
material part tnereof : held that an 
indictnient charging that the de- 
fendants administered id J. B, an 
oath intended to bind him not t6 
inform or gite evidence against 
any member of a certain . society 
formed to disturb the public peace 
for any act or expressidn 6f his or' 
theirs, &c. is good without allesing 
the tenor or purport of the oatn to 
foe set forth, ana without shewing 
in what manner the public peace 
was meant to be disturbed by such 
society. E. v. Mootd. 6 Bast, 4t9. 

l31 It is tid objection on demurrer i 
that several different defendants are 
charged in different courts of an in- 
dictment for offences of the samei 
nature ; though it may be a ground 
for application to the discretion of 
iW court to quash the indictment. 
The King v. Kingston and others* 
S Eastj *1. 

is^ But counts in the indictrnent stag- 
ing ail appeal against a notice in 
writing, signed by A. B. C Z). and 
£., five of the commissioners, and 
an order by the ^ sessions that th^ 
coriitmsHlomrs acMng under the dot* 
lUe^ and being the respondants in the 
said appeal^ on the service of th^ 
said order, should pay the appel- 
lant lOl. costs of appeal, and alleg- 
ing sertuce of the order on those five 
and others acting as commissioners^ 
Sfc, ; and then chargins;, that at a 
siibseqaent meeting held by virtue 
of the act,,* ;^. B. (omitting C.) />. 
and £., and also F. and G, com- 
missioners \Tere present and actings 
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and formed a ttajority, a demand 
of the lot.W»osts was made on tkos^ 
sixj which they refused to pay : and 
other like counts charging Service 

. of the order upon part duly df those 
who are indicted for a contenipt of 
it : were on general demutrer hoi- 
den bad. And the offence being, 
laid jointly against the leveral itt$ 
df defendants in each count, the 
court could not give jhdgtiieiit^ Oil 
such an indictmefatj eveii against 
the four^ who were parties to the 
appeal, and on whom service 6f the 
drder wad alleged $ there being no 
one cotiht including those only. Jbi 

i33 loan indictment ^rfoi^ery stating 
aninstrument tohe/^ in the words an3 
figures folldwing," a strict recital 
is necessary^ i Mass, d4<, d^. 

1341 But the hUHiher of a bank ndtcf 
and ihe figured in the margin of it^ 
need not be set out id the indiet- 
inent, they not being a part of thiei 
note. 1 Mass, 62^ 203. 

135 In an indictment for stealiiig liio*' 
ney the value must bd aterred. i 
Jmss, 24<5. 

136 In an ifldicimetii for stealing a 
bank note, it is sulBcient td allege 
the amount and value, without a 
more particular desdriptton. iMa^ 

337. 

187 An indictment for breaking a 
sstore^ must allege that the store id 
a building ; otherwise it cannot be 
supported under the act df March 
Idth, 1789. 1 Jlfass. 017. 

18B An indictment asainst a iown for 
not providing a sehool-tAaster con- 
dludes, ^' which is in subversion of 
the diffusion of knowledge," &e. 
Without alleging the offence td be 
contra fomam sUitutij is insuffi- 
cient, and this after a plea of nolo 
Qontendere has bcfen received. 2 

M(W6. 116i . , . 

is% A charge for jjchavihg rudely id 
a meeting house, and for interrupt- 
ing the public worship, cannot be 
joined in one count of an indiot* 
ment. 2 Mass, 163. 

140 An indictment for nttering a for- 
ged promissory Aote need sift set 
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forth the date of the note, nor the 
time when the mouey wa9 made 
payable. 2 Mass. 373. 

i41 An indictm'ent for foiling a pro- 
missory note need not allege the in- 
dorsement of the note, though it be 

. forp;ed. Jt is not part of the note. 
2 Mass. 397. 

142 When a statute prohibiting an 

. obstruction on a navigable river, 
imposes a pecuniary penalty on him 
who erects or continues it, and also 
enacts that it shall be considered a 
common nuisance, an indictment 
upon such statute need not allege 
such obstructions to be a common 
nuisance. 2 Mass. 520. 

i43 In an indictment for a conspiracy 
to accuse one of aerime,it is not neces- 
sary to allege that the defendants pro- 
cured or intended to procure an in- 
dictment, or other legal process. 2 
Mass. 536. 

144 The eonspii^ey being the gist of 
the offence, and acts done in pursu- 
ance of it being only matter of ag- 
gravation, any informality or uncer- 
tainty in alleging such acts will 
not vitiate the indictment, 2 Mass. 

me. 

l43 To an indictment upon the second 
section of the stat. 1804, c. 120, for 
having in possession ten or more 
counterfeit bank bills, it is no suffi- 
cient objection that it is alleg- 
'ed that such bills purport to be 
bills of such a bank ; that they 
^ were payable to the bearers there- 
of; that they are not alleged to be 
similar bills ; that they are descri- 
bed as promissory notes or bank 
biHs ; or that it is not alleged tbat 
the party charged had knowledge 
of the false making, &ek Browrj. v. 
The Cominonweaiuif in error. 8 
Mass. 59. 

146 In such an indictment it is neces- 
sary to describe the bills charged 
to be counterfeit, or to set forth a 
sufficient reason why they are not 
so described. Commonwealth v. 
HoTirrhton. 8 Muss. 107. 

147 Where an indictment was foutid 
at the gemral sessions of th& peace of 


the county in wfaioh the defendant 
N. was convicted, at the o^erane^i^^rmin- 
CTj and the indictment was removed 
into this court, with a caption^ sta- 
ting that the grand jury were sworn 
and charged, omittii^ the words 
<' then and there $" on motion in ar- 
rest of judgment, the omission of 
those words was held fatal, and the 
. judgment arrested. The People v. 
Guernsey. 3 Johns. Cos. 265. 

148 1q an indictment far forging a 
bill of exchange, or bank hill, it is 

, not necessary to insert the marks, 
letters or figures used in the mar- 
gin of the bill, for ornament, or the 
more easy detection of forgeries, as 
such marks or cyphers form no 
part of the bill. The People v. 
Franklin. 3 Johns. CJas. 299. 

149 In an indictment for forging a 
check drawn in the name of a co- 
partnership, it in not necessary to 
SjL't out the names of all the part- 
ners composing the copartnership) 
or banking company. The People 
V. Curling, i Johns. Rep. 320. 

150 Where a person stole a horse in 
the state of Vermontj and fied into 
this state, where he was apprehen- 
ded with the horse in his posses- 
sion, it was held, that he .could not 
be tried in this state, for the felony, 
but was to be considered only as a 
fugitive from justice. The People 
V. Gardner. 2 Johns. Rep. 477. 

Same potnl decided. The Peo/j^ v. 
Schenck. 2 Johns. Rep, 479. 

101 Where an indictment stated that 
the prisoner with force and arms, to 
wit, with knives, &c. made an as- 
sault upon E. G. with intent to 
commit murder on him, and did 
then and there, cut, beat, strike, 
wonnd and ill treat the said E. 0. 
to his damage, 'and against the 
peace, See- it was held to be a suffi- 
cient indictment for an assault, with 
intent to kill. It is enough to state, 
with the usual precision, the facts 
necessary to constitute an assault 
and battery, and %ver the intent 
with which it was made. The Peo* 
pie V. PettU. 3 Johns. Rep. 5iU 
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ttBii Smisdon of the technical epithets 
ID an indietment for murder^ is fa- 
tal. 2 Dallas, 228. 

153 In (reason, the indietment mast 
lay an overt act, which must be 
proved as laid, iippendix. Uni- 
ted States V, Bvrr. 4 Cranchj 490. 

SB4i ^uere, .whether a ^rs<m who 
procures an act, ci^l be indicted as 
jiavine performed that ai^t 4 

IV. Evidence an Indictment. 

^ Where one defendant is fined, he 
is a witness for the others on indict- 
ment. Th^ King y.tletcher. 1 
Str, 688. N 

^ Where two indictments are for 
the same fact^ it is proper to -try on 
both at once. The^ueen v. Gmlli' 
ford. 1 Salk. 882. ' 

,3 .On indietment evidence may be of 
the fact done at any time not after 
the indietment, and at any place in 
that county. Chfirnoclc^s jQa^* jl 
Saik. 398. 

^ Indietment for breaking the cham- 
ber of S. in tlie bouse of James, and 
taking goods, evidence that it was 
the house of Jkmson does not muin- 
tain the indictment. Vhe .^een y> 
Cranage. iSaUc. BS5. 

9 Fabricavit in an indietment denotes 
. -forgery 5 and evidence of altering 
or razing will be goo^. 2,%e King 
Y, Dawson. 1 Str! 19. 

6 In an indictment for forgiHg a biH 
of exchange, all the judges held that 
it need not be stamped in order to 
'be received in evidence ; though in 
statute S3 Q, 8. c. 4i9, imposing a 
duty on suchanstroments, it is said 
'that no^bill of exchange shall be 
received in evidence unless it be 
'first duly stamped. R» v. UawkeA- 
wood. 2 Term Bep. 606. 

•y Proof of words spoken to a person 
will not support an indlictment char- 
ging that the defendant spoke them 
of such a person. JL y. Berry. 4 
2'erM Rep. 217. 

(6 If in the statement of any oSence 
,by statute, there be any descriptioq 


in the native, the affirmative^ 
which would be an excuse for the 
defendant, the proof of it lies pa 
l^m, and it need not be stated in the 
indietmeot. 5 Term H&p. 88. 

Un .«n indictment on statute 17, O^ 
8. «. 26. s. 7,ibr iakiug mor.e than 
10s. in the lOOl. for brokerage, &4^ 
it is not necessary to prove that the 
defendant took the exact sum laid 
^in the indictment, though it be qo^ 
laid under a nnz. fi. y. QiUhaviu 
6 Tir^n Rep. 265. 

iO And on the trial of sneh indict- 
ment, it is to* be left to the jury to 
consider whether the excess were 
j*eally taken as a fair ehai^ for 
•drawing the writings, &c., or whe- 
ther it were not so .taken as a de- 
vice to avoid the statute. Ibid. 

jll Upon an indictment for perjury, ia 
falsely taking the freeholder's oath 
,at an election of a knight of the 
.shire in the name of J. W. ; it ap- 
jiearing by competent evidence thfHt 
4he, freeholder's. oath .was adminis- 
tered to a person who polled on the 
4seoond day of the election by the 
name of «/. W., who swore to hip 
frjeehold and place of abode ; and 
that there was no such person ; and 
.that the defendant voted on the se- 
cond day^ and was no freeholder^ 
and sometime afterwards .bpas(ed 
;that he hsid done the tricfc,i«ifid was 
jiot paid^nough/or Aejtib, and was 
afraid hc/shonld he pmUd for his 
fbad vote ; and it not appearing that 

. more than one false vote was given 

.on the second day'jB poll,- or that the 

defendant voted in his own name, 

or in any other thfin the name of Jm 

W.; held that there was sufficient 

evidence for <the jury to presume 

.that the 'defendant voted in the name 

of J. W. and consequently to find 

him guilty of the charge as alleged 

in the inmctmeqpt. R. v. Frice. % 

East, 823. 

42 Upon an indictment on the statute 
87, G. 8, c. 128, making it felony to 
administer certain unlawful oalh^ 
where the witness swearing to /the 
words spoken by way of oiUli bjik^ 
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prisoner when ht administered the 
Kame, said that he held a paper in 
his ha^id at the same time ivhen he 3 
administered the oath, tVom uhich 
it was sirpposed that he read th<^ 
words ; yet held that parol evidence 
pf what he in fact said, Was suffi- 
cient^ without giving him notice to 
produce such pa[^er. U. v. Moors, 
. 6 Ease, 421/ 4 

13 And where the oath on (}ie fipiee pf 
It did not purport to be for a sedi- 
tious purpose ; yet held that evi- 
deuee might he given to shew that 
the brotherfioo4 therein referred tp 
was a seditious society* fbid, 
llf Upon an indictment for disposing 
' of, and putting away ,^ a forged bank Bi 
' iiote$ knowing it to ti^ forged, the 

Sroseeutor may giye evidence of 
her forged notes haviiig been ut- 
tered by the prisoner, in order to 
J rove his knowledge of the forgery. 
I. y. Wylie- •V^K^ J^« ?^ 6 

8. P. R, V. Tattersally Lancaster .AsSf 
1801, cor. Change, J. ^cited.) JVl 
JKfp. 93. 
id Of the evidence necessary to snpT 
port an indictment for a conspiracy. 
Commonwealth v. Warren^ ^ aL 6 
J^a$$* 71'. 

V. Judgm^ ou, 

1 In an indictment a variance in the 
addttion of the obligor was amend- 
ed after Special verdict, the record 
pf nm };ri2(« hav jtig been n^ade up 7 
by the defeudant's clerk in court* 
If a special verdict upon an indict* 
ment for three oneuees, find facts 
which prove the defendant guilty of 
two, and refer it to the opinion of 
the Court whether he is guilty of the 
fkcts charged in the indictment, 
they will adjudge him guilty of 9 
the^ two, and not guiky o}*the rest. 
The Kino: y,' ffayes. 2 Str. 844. 

2 Where there are two defendants 
convicted under the same indictment 9 
for the Same oftence, the court will 
not proceed to judgment against one 
i^perately, unless the other cannot 
appem* by any r^asputible intend- . 


ment fiex v. Metcdtf aund iXIms^ 
Lofft, 44f. 

YoT conspiring to indict, and wise- 
ly indicting a^ person of a capital 
ofienee, the defendants were senten? 
eed to pillory, imprisonment, and 
JBne also. JUex v^ John Spragg and 
Mary Elizabeiha Spraggy his cStugh- 
ter. 2 Burr, 1037. 

A tperson acquitted on a charge of 
felony cpinmitted by him in a par- 
ticular capacity in the post-olhce, 
eannpt bb convicted on another 
count, chaining him generally as 
ome being employed under the stat- 
ute. The Kingyi ^»r' ^ ^^l^^^ 
7^9. 

Where defendant hath reipoved in* 
dictment, entered! into recognizance 
been convicted and fined, and pro8- 
eputor repeived one third thereof, sq 
much shall be deducted out pf costs. 
Rex V. Oshqme. 4 Burr. 2125, 

When « defendant in an indict? 
ment is brought up for judgmenti 
his acts subsequent to the trial may 
b^ considered either by way of agr 
gravating or mitigating the punishs 
ment, even though they be separate 
and distinct offences, for which he 
may be afterwards punished. But 
ill' such cases thp court will take 
nare not to inflict a greater punish- 
ment than the principal ehaige it- 
self will warrant. A. v. Withers* 
3 TermRep* 4:28 : and 12. v. ffd- 
ter. 3 term Rep. 43i. 

On an indictment for a nuisance in 
erecting a wall across a road, (not 
for continuing the nuisance,) it h 
not necessary to adjudge that the 
nuisance be abated. R. ▼• The Jus- 
tices of the W. R. of Yorkshire. 7 
Term J^. 1^7 : and JR. v. ^ed, 
8 Term Rep. 1^. 

But where it is stated in the in- 
dictment to be an existing noisanee, 
there .must be judgment to abate it. 
8 Tenn Rep. I4i3. 

If the prisoner plead guilty to an 
indictment for a capital crime, the 
court will not record the plea in- 
stanter^ but allow the prisoner time 
to consider of, and retract his plefiy 
if he tUnk fit. 1 Mkss. 95. 
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1^9 A Feeeiver of stolen goods senten^ dietment for the same offeoce. M 

eed to pa J treble damages. 2 Jdass^ Mass. ±72, 

14'. 8 Where an indictment and a eivU 

^i If the defendant is unmarried? ha action are pending at the same tim^ 

cannot be convicted of adultery ? for the same assault and battery, 

thoogh the woman is married, with the court will not stay proceedings 

whom he was guilty of crim con. on the indictment, if the party in* 

2 Jkdias^ t^, 5. jured is not to be used as a witness 

j.2 Where a person had been convict- for the government. 2 Mass. 372. 

, edonan iudicUnent for an assault 9 To an indictment for receiving 8to<v 

and bfittery, and the attorney-gene- len goods, which were the property 

ral moved for judgment, but showed of Jv. the defendant pleads iu bar a 

no circumstances attending the of- former indictment, conviction and 

fence, by which the court could judgment for receiving stolen goods 

^iidge of the degree of punishment the property of B. and then allege^ 

which ougbt to be inflicted, a mere that the two parcels were received 

nominal nne was impoi^ed. J'he hy him of the same person, at tha 

feuple v. Cochran. 2 Johns. Cfis. 73* same time apd in the same package ; 

and that the act of receiving them 

YL Other FoinU relative tq. was one and the same. Plea ad* 


judged insufficient. 2 Mass. 409. 
bo- 10 The 


i Indictment for forgery lies not bo- 10 The court never recommend a nol^ 

fore Justices of Peace. The (fueen k prosequi to the government's coun* 

. V. Farririgton. 1 Salk. 406. sel, but at their instance. 2MasSf 

9 Indictment against six persons for 409. 

jBpteringa lead mine and carrying 11 Jt is no sufficient objection to an 

away lead, not quashed on motion, indictment for an offence, to which, 

The Kif^ y. ^ohn^n and others, i the law annexes a fine for the use 

Wils, 325. ^ of the town, in which the offence is 

9 A person indicted for insulting a . committed, that the foreman of the 

Ju^tiee of the Peace shall not be grand jury, who found the indict* 

dischai^ed from the prosecution, al* ment, is a taxable inhabitant of 

though the Justice be dead. The such town. Comwmweatth v. My-^ 

King V. Ellers^ 1 Wils. 222. an. 5 Mass. 90. 

f Motion to quash an indictment re- 12 The court of general sessions of 

moved by certiorari, after the rcr the peace has power to discharge a 

cognizance for trying forfeited, not jury, without the consent of the pri^ 

allowed. Jhwnymous. i Salk. 380. soner, on an indi;:tment for a mis* 

^ Upon an indictment for perjury demeanor* The Teaple y. DenUnu 

removed into B. R. by certiorari, if . 2 Johns. Cases^ 27$. 

the prosecutor give notice of trial fZ Where a jury could not agree on a 

to the defendant, and withdraw hi| verdict, after being out all night 

record without countermanding his and part of a day, and the court of 

notice in time, he shall pay costs to sessions diseiiarged them without 

the defendant. Th^ King v. Air- the consent of the party ; the dis* 

. trum. 8 Eagt^ 269. charge was held to be proper, and 

t In an indictment for a capital the prisoner was again arraigned 
crime where the prisoner neglects on the indictment, for the same of- 
to plead and the jury find it to foe fence. Ihii. 
by the act of God the court will not 14 «d. and B. were indicted for a con- 
proceed to try him on the indict- spiracy to defraud C. B. was ac- 
ment 1 Mass. 103. ^ quitted, and the junr being unable 

^ A nolle prosequi entered on an in- to agreo on a verdict whether 4* 
dietment, i§ no bar to another in*- 
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' was guilty or not, the court, against 
the eousentof •$. ordered a juroc to 
be withdrawn, and the jury dischar- 
ged. It was held that the court 
may, in their discretion, in a crimi- 
nal Oase, dischajTge a jury who are 
unable to agree on a verdict, a- 
gainst the consent of the prisoner, 
who may be brought to trial a se- 
cYind time for the same offence. 
The Feople v. Olcatt^ 2 Johns. Cos. 

801. 

15 Where a jury was sworn and im- 
pannelied, to try a prisoner on seve- 
ral indictments, after giving a ver- 
jdict of not guilty on the first indict- 
ment, they separated and went to a 
tavern^ and then returned into eourt, 
when the prisoner was tried by the 
«ame jury on the other indictmeift, 
the proceedings as to the other in- 
dictment were held irregular ; but 
whether the prisoner is to be dis- 
charged, or a new trial granted ? 
^. The People v. Jifearj/, 4 Johns. 
Sep. 2^4!. 

J6 A perspn indicted for forging "an 
order for the payment of money," 
is not entitled to a peremptory chal- 
lenge, it being an offence punisha- 
i)le only by imprisonment for years. 
The People v. HowelL 4 Jt^ns. 
Eep. 2961 

In all cases where a right of peremptory 
challenge does not exist, two or more 
persons may be indicted and tried 
jointly^ or separately, at the discre- 
tion or the cbijirt. fidd. 

Whether two persons indicted for a 
capital offence, and entitled to pe- 
remptory challenge, can be tried to- 
gether against their .consent? ^u. 
Ibid. 

17 The circuit court hais cognizance 
of indictments fpr offences eomiQltr 
ted by consuls. 2 DaUa$f 2^7. 


INDORSEMENT. 

The writing cross the face of a bank 
note is properly called an indorse- 
inent The Kmg v. Bigg, i Str. 18. 


INFANT AND INFANCY. 

1 An infant may sue on a contract 
of marriage with a person of foil 
age. MoU v. Ward Clarencieuj^m 
2 Sir. 937. 

2 Where infant vms plaintiff, and iii 
execution for costs, the court would 
not dischai^e him on motion. Gar^ 
diner v. Holt. 2 Sir. 1217. 

3 In assumpsit for a farrier's bill and 
plea of infancy, plaintiff replied, the 
work was necessary ; but held ill 
as non constat that the horses were 
necessary. Clowes y . Brooke an Ea:^ 
eciUor. 2 Str. 1101. 

4f An infant who lives with, and is 
properly maintained by the parent, 
cannot bind herself to a stranger 
for necessaries. Bainbridge v. Pick* 
ering. 2 Black. ±B25. 

5 Joint warrant of attorney to con- 
fess judgment, by an infant and an- 
other, may be vacated against the 
infant only. Motteux v. 8t. Jiubin. 
2 Black. 1133. 

^ Infant bound by promise of pay- 
ment at full age. 8outhertan v« 
Whitiock. 2 Str. 690. 

^ Conveyance by an infant mortga- 
gee is binding, and cannot be avoid- 
ed by his entry during infancy. 
Zouch V. Parsons. 1 Slack. 875. 
'S Bwrr. 1794. 

? Infant pays no costs on a bill filed 
•by the prochein amy. Turner ▼. 
Turner^ in chancery. 2 Str. 70S. 

9 An infant cannot be charged for 
goods delivered to trade with. 
fVhywaU V. Champion. 2 Str. 1083. 

10 Infant declares the uses of a fine 
to be suffered at full age, then he 
declares other uses, and held good« 
fhtsi V. Wblveslon. ±,Sitr. 9*. 

1,1 If an infant refuse «tp n^me a guarr 
dian to appear by, the plaintiff may 
,do it for him. Stone y. M^;eU. ^ 
Sir. 1076^ 

f,2 Infant may buy necessaries, hut, 
cannot borrow money to buy neeeae^ 
paries. Earle v. Peale. 1 S^K 
S86. 
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id Neeessaries for an infant's wife an infant on aecennt of the entr^ 

are necessaries for him ; but if pro* of an amerciaoient upon him in tho 

vided in order for the marriage, he judgment, if there was a verdict is 

IS not chargeable, though she uses the eause. Wilkinson y* Tirenuiru 

fhem. Turner r. Trisby. 1 Str, 168. 2 L. Raym, 1284. 

t4i Custom of a manor, that if surren- £3 An infant being in the eustody of 

deree appears not to be admitted in the father-in-law, the court ordered 

three proclamations, the tenement him to enter into a reeornizance nut 

is forfeited. . Infant not bound. to sufler her to marry, &e. Hide^s 

iLing V. DUliston. 1 8aUc. 386. Case. 8 SeUk. 178. 

15 For indebitatus assumpsit infancy 24^ On an information for a riot, an 
may be given in evidence on non aS' infant defendant may appear by at-. 
mimpsU, One lends an infant mo- torney. The (fueen t. Tanner* 2 
ney, and he lays it out in necessa- L, Raym. 1^84. 

ries ; yet the infant is not liable. 25 Debt will not lie against an infant 

Darby v. Boucher. 1 Salk. 279. for a copyhold fine upon his admis- 

16 Bond of an infant, or non compos, sion ; and therefore an infant ar- 
is void. Thompson v. Leach. 2 rested upon such an action, beioff 
Salkeld, Q75. five years of age, was disohai^a< 

17 Treinain^ an infant, went to • Oo*- Borougk^s Case. 1 L. Raym. 36. 
ford contrary to the orders of his 26 Admittance of a guardian fi»r an 
guardian, who would have him go infant plaintiff must be entered of 
to Cambridge: and the court sent a record; otherwise the judgment will 
messenger to carry him from Ox- be arrested, but upon objections on 
ford to Cambridge, And upon his the record. Pecney v. Harrison* 
returning to Oxford there went an- ± L. Raym.2Z2. . • 
other tam to carry him to Cambridge^ 27 Where the defendant is an infant, 
,qmm to keep him there. Tremain^s the plaintiff ought to apply to him 
Case^ in chancery. 1 ^r. 167. to name his guardian ; and in de- 

1^ An action will lie against an in- fault thereof in six days, the plain- 

fant for money lent him to buy ne- tiff roust apply to the court to oblige 

eessaries with, if he does buy neees- defendant so to do. Shipman v. ^8&« 

saries with it. Salk. 197. Other- vens. 2 Wits. 50. ^ 

wise not. A replioation to a plea 28 The court of C. P. refused to dis- 

of infancy, that money lent was lent charge a defendant on a common 

to buy necessaries with, and laid appearance on the ground of infan- 

out accordingly, must shew where cy. Madox v. Eden* i Bos S^ 

it was laid out. Ellis v. Ellis. 1 Ptdl. 480. ' 

Xh Raym, 344. 1 Salk. 197. 29 Assumpsit on an account stated does 

19 A relicla versificatione^ and a eon- not lie against an infant. Treuman 
fession of the action, cannot be en- y. Hurst. 1 Term Rep. 40. 

t^ed unless the defendant's attor- 30 Even though the particulars of the 

ney appears in person for the pur- account were for necessaries. Borf- 

pose before the Master. Jinonymous. kit .v. Emery. 1 I^rm Rep. 4t2j n. 

I L. Raym, 344. 81 It seems that an infant may bind 

20 Infancy may be pleaded to the ae- himself by a promissory note given 
eeptanceof a bill of exchange* Wil^ for necessaries, and for instructing 
liam^ V. Harrison. 3 Salk. 197. him in the business of a hair-dress- 

21 Where infancy is pleadable in a- er. 1 Term Rep. 40. 
batement, it shall not be assigned 32 An infant, a captain in the army, 
for error. Score v. Bowles. 3 Sal- is liable to pay for a livery ordered 
4cMj 197. for his servant, as necessaries ; but 

22 No objection can be taken in a not for cockades ordered for the sol- 
cause in which the defendant was 
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dkrs of hk eompany. Hands v. 
8lamy. 8 Term lEep. 078. 

S8 If an ag^reement made by an infant 

« be for hk benefit at the time, it shall 
bind him. Maddon dem. Baker v. 
White. 2 Term Rep. 159. 

M An infant slave in the Wtst-Indies 
exeeated an iadeBtnre, by whieh he 
«oiFenanted to serve B. for a certain 
term of years as his servant^ and B, 
covenanted to do eertain things oni 
liis part } B. then eame to England 
"With the slave : in an aetion against 
•A. \rho had sedueed him from the 
service of B. ; A, was not permitted 
to alle^ that the contract ^d^ void 
as being made by an infant and a 
•lave, and therefore that the decla- 
ration, whieh stated him to have 
been retained as a servant for a 
term of years was not proved ; for 
the court (of C. P.) held that the ef- 
fed of such a contract might be the 
nuammi$sio/n of the slave, and con- 
sequently that it was for his own 
benefit, and therefore that it was, 
at most, only voidable by the infant 
kimself. Keane v. Boycott. 2 B, 
Black. 011. 

30 A warrant of attorney given by an 
infant was declared by the court of 
C. P. to be absolutely void^ and that 
court refused to confirm it ; though 
the infant appeared to have given 
it, (knowing that it was not valid) in 
collusion with another. SaunaiT' 
son V. Marr. 1 H. Kaek. 75. 

36^ If the plaintiff reply to a plea of 
infancy, that the defendant after he 
had attained 31 confirmed his pro- 
mise, and the defendant rejoined 
that he did not, the plaintiff need 
only prove a promise, and the de- 
fendant most shew that he was un- 
der age at the time. Borthwick v. 
Camdhers. l Term Rep. 648. 

3T An infant cannot pray the parol 
to demur in any other stage of the 

Sroceeding than- at the time of plea- 
ing. IJerisley v. Custance. 4 Term 
Rep. 75. 
99 An infant devisee sued by a spe- 
cialty creditor of the devisor can^ 
not pray tlie parol tademur by rea^ 


son of his nonage ; such priifu^gjS 
of an heir who is in by descent not 
being extended to a devisee by the' 
statute 8 W. and M. c. 14, which 
charges the land in his hands for 
the specialty debts of the devisor. 
P&Esfcef , Executor^ v. Beeby ^al. 4* 
East^ 480. 
80 An infant may consider whoevef 
enters on his estate, as entering for 
his use. 7 Term Rep. 386. 

40 A plaintiff cannot convert an aC''^ 
tion founded on a contract into a 
tort, so as to charge an infant defen- 
dant. Therefore where the plain- 
tiff declared that at the defendant'^ 
tequest he had delivered a mare to 
the defendant to be moderately rid- 
den, and that thef defendant mali- 
ciously intending, &c.. wrongfully 
and injuriously rode the said mare 
so that she was damaged, &c. it 
was holden that the defendant 
fnieht plead his infancy in bar, ihcf 
action being founded on a contract. 
Jenamgs v. Rundall. 8 Term Rep. 

330. 

41 An infant mnst defend by guardi- 
an. 1 Mass. 470. 

43 An infant alien cannot be naturali<* 
zed upon his own petition. 2 Mass. 
419. 

But upon the petition of kis parent or 
legal guardian dubUatur. Ibid. 

43 Where one of full age and an in- 
fant had jointly assauUed and beat- 
en another infant, and the infant a- 
lone was sued for the trespass, who 
pleaded an accord and satisfaction 
between the plaintiff and the other 
trespasser of full as^e, it was hoI< 
den that the plaintiff was bot 
bound by such adjustment. Ba- 
ker V. Lovett. 6 Mass. 78. 

44 Though an infant, at the time of 
executing a bond, fraudulently al- 
ledged that he was of full age, yet 
the bond was held to be void at law. 
Ckmroe v. BirdsalL 1 Jufins. CaKes,^ 
127. 

40 Whether an infant can be c{tsspi:re(2^ 
and is tlien bound to' brins* his ac- 
tion within ten years after comings' 
of age ? Quere. Jackson ex dem. 
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U&nss/daer r. tFhitlack, t Johns. 
CaseSy 213. 

46 D. an infant, in 1784, conveyed a 
lot of land to M.^ and arrived at 
fall a£;e in 1789, and afterwards, in 
1791, without having made any en- 
try on the land, or done any act to 
avoid the deed to M. executed anoth' 
er deed to B, for the same lot, 
whether the second daed avoided 
the first deed ? ^uere. Jackson ex 
deal, Dunbar and oUiers y. Todd. 6 
Johns. Rep. 257. 

Thou^^h the deed of the infiuit p. was 
voidable ; yet T. a purchaser under 
B. eouid not avail himself of the 
second deed to B. to avoid the first 
deed to M, Ibid. 

47 In an action against two defen^ 
dants, where one is taken and the 
other not, the defendant in court 
cannot give the infancy of his co- 
defendant in evidence, under the ge- 
neral issue. The plea of infancy is 
a personal privilege, of which the 
party alone ^an take advantage. 
Van Brainer and others v. Cooper^ 
who is impleaded with Van Bratner. 
2 Johns, Rep. 279. 

48 Infancy is a personal privilege, 
and cannot be taken advantage of 
hy any but the infant himself. Hart- 
ness v. Thompson and others, 5 
Johns. Rep. 160. 

49 Where several defendants are sued 
on a joint and several contract, and 
onp of them pleads infancy^ or gives 
it in evidence, at the trial, under 
the general issue, the jury may find 
a verdict for the infant, and for the 
plaintiff against the other defen- 
darts ; or the plaintiff may enter a 
nolle prospqui as to the infant, and 

^ proceed to jtidgment against the 
other defendants. Ibid: 

90 The infancy of the plaintiff is not 
a ground of nonsuit at the trial, 
but must be pleaded in abatement. 
Sehermerhom v. Jenkins. 7 Johns. 
Rep. 373. 

Soch an appearance is good after ver- 
dict, by the statute of jeofails. 
Ibid. 

By pleading in chief, the defendant 
VOL. ^x. 2^ 


admits the due appearance of the 
plaintiff. Ibid. 

61 The appearance of an infant to a 
suit brought against him, is not a 
judicial aet^ and will be fatal on a 
writ of error, i DaUas^ 166. 

A judgment against an infant may bo 

^ reversed after full age, except in ca- 
ses of real actions, and fines and re- 
coveries, which are, in their opera- 
tion, mere modes of assurance, and 
the fact must be tried per paisj and 
' not by inspection. Ibid. 

B2 Infancy may be given in evidence 
on the plea of non-assumpsit. 4iDaU 
las, 130« 

S3 Infancy is a bar to an action by au 
owner against his supercargo for 
breach of instructions, but not to an 
action of trover for the goods. Still, 
however, infancy may be given in 
evidence upon the plea of not ^ui/- 
ty in trover, not as a bar, but to 
show the nature of the act which i% 
. supposed to be a conversion. Vast^ 
se V. Smith. 6 Cranch, 22%. 

An infant is liable in trover^ although 
the goods were delivered to him un- 
der a contract^ and althoush they 
were not actually converted to hin 
own use. Ibid. 


INFERIOR COURT. 

1 Judge of an inferior court may tot 
aside a verdict for irregularity^ 
Jewell V. HilL 1 Sir. 499. 

2 Where an inferior court is held 
before the under steward of a eonrt, 
if the pUicita states that it was held 
according to immemorial custom, it 
need not shew that the steward had 
power to make a depatv, or that 
the under steward had a aeputation 
in writing. Blenkinson v. lies. Si 
L. Raym. i54S, 

3 Vice Chancellor's Court cannot 
hold plea for a penalty of a statute. 
Ilinton V. Hem. 2 Salk. 671. 

4 In an action upon an account sta- 
ted, the items need not be laid to 
have become due infra jurisdMion^ 
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em ki an inferior court. Emery v. 
Barlett. 2 Sir. 827. 

5 An action for use and occupation 
does not lie in the Court ofCon- 
gcteace, for tlie city of London* 

. Woolley V. Cloutman, 1 Doug. 224. 

Nor any action for rent, or any real 
contract, or for any debt arising by 
reason of any cause concerning a 
testament, matrimony, or any thing 
concerning or beiongiug to the ec- 
clesiastical court. Ibid. 

Nor for any such matters in the court 
of requests for the Toiver Hamlets* 
Ibid. 

An inferior court cannot grant a new 
trial. 380/ 

6 Upon a writ of error the court 
takes notice of the law or custom of 
the inferior jurisdiction ; otherwise 
on a habeas corpus. Redham v. Wa- 
ters. 1 8alk. 269. 

7 Inferior tjourt may set aside a reg- 
• ular interlocutory judgment, in order 

to let in a trial of the merits but 
cannot set aside a verdict, except, 
for irregularity. Cavil v. Burna-^ 
/ofrf ei aV. 1 Burr. 568. 
8* tn an indebitu» assumpsit in an in- 
ferior court fo^ permitting the de- 
fendant to use a pond to Wash his 
horses, it must appear that the 
pond was in the jurisdiction. Win- 
ford V. PoweU. 2 L. Raym, 1310. 

9 Trespass vi et armis cannot be tri- 
ed in the county court. Lambert v. 
Thurston. 3 Sa{k. 359. 

10 A precept out of an inferior court 
" to attach ot distrain?'* the goods 
of the defendant; to compel his ap- 
pearance, is good. Johnson v. War- 
nor. Willes, 528. 

If it be stated in a plea, that a pre- 
cept issued out of an inferior court, 
it will be understood that it was is- 
sued by the judge of that court. 
Ibid. 

11 In justification^ by process out of 
an. inferior court, the plea stated, 
" that the plaintiff below levied his 
plaint, in a plea of trespass on the 
case ; for a cause of action arising 
withiti the jurisdiction of the court." 
And held well enough; without set- 


ting forth the eanse of the aetifro, 
or that the defendant becanie in- 
tkbted within the jurisdiction. RoW' 
land V. Veale ^ aL Cowp. 18. 

If the cause nf action does not arise 
within the jurisdiction, the defen- 
dant must avail himself of it by 
plea in the court below ; or if not 
alleged in the plaint below to be 
within the jurisdiction, it will be 
had on writ of error or false judg- 
ment. Ibid. Cowp. 20. 

Where it is under process of execution^ 
it need not be shewn that the pre- 
cept was returned ; otherwise in 
mesne process. Ibid. Cowp* 20. 

The court wa« held from three weeks 
to three weeks^ and the writ was, to 
have the body at the nejct courts 
generally : It is good ; and a day 
certain need not be shewn. lb. CaiC' 
per^ 21. 

12 When the party (the plaintiff be- 
low) pleads a justification under the 
proees.<9 of an inferior court, he must 
shew that the cause of action arose 
within the jurisdiction of that court. 
Moravia v. Sloper. Willes, 34. 

And so must the attornev for the 
plaintiff below, or a stranger. lb. 

But the officers of the conrt need not* 
Ibid. 

The defemlant below is not coneuded 
by the judgment (against him} of 
an inferior court not of record, but 
may plead that the cause of action 
did not arise within the jurisdiction. 
Herbert v. Cooke, lb. 36, JV. a. 

Nor by the judgment of an inferior 
court of record, even though he 
pleaded below. Ibid. JV. a. 

In a plea of justification, under the 
process of an inferior court, it is 
necessary to state the nature of the 
jurisdiction of the court. A capias 
cannot be sued out of an inferior 
court without a precedent summons 
to warrant it. lb. 38. 

And if it- be pleaded, that at one court 
the plaintiff below levied hisplaint, 
and such proceedings were thereup- 
on had, that at the same court a ca- 
pias issued, it is bad. and it will not 
be intended that a summons issued 
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first. Ibid. Jnd Mtrpoie r. Bas- 
net, ^nd Murphu v. Pittxserald. 
Ib.jsr.tt. 

(3 But if it be pleaded that the capi- 
as tamed ml & Bubseqaeot coart. it 
will be intended that a gumnians is- 
sued first. TUley v. FoxaU. fVil- 
Us, 688. 

jl4, wtfise joined in a nrit of right may 
be tried in the court of ancient de- 
mesne. Fiae may be levied in anj 
real aetien, and the writofcuve- 
naat on which a fine is levied is 
such. Fine in aneient demesne 
works a cli^contiouauee, Lut no bar. 
Why fine called a feofFnient of re- 
cord. Fine sar conusance, ^c. come 
ceo, S^c. implies a lee simple, but 


that may be qualified to a particu- 
lar esute. Sunt v. " 
339. 


i.Bmtrm. iSatk. 


i.B The power of ajudere of an inferi- 
or eoart over the proeeediugs before 
him, eilendi only to matters of ir- 
regularity. Bayly v. Baorne. 1 
Sir. 893. 

16 Aa officer of an inferior court jns- 
tified under a precept, staled to bear 
date Febtnartf Mib, issuing out of a 
Dourt held Februarn 24th, held that 
the process was Toid, and the justi- 
fiealion bad- Morse v, Jatnes. fVU- 
les, 133. 

Aa officer of an inferior eoiirt cannot 
justify onder process that is void, 
thon^ he may under process that 
is only voidable. Ibid. 

"Xhsugh an offieei: is justified in acting 
auder erroneous process, it must be 
IB a ease where the court, out of 
ivhich it issued, had jurisdiclion. 
Ihid. 

"Whether it be not necessary for the 
officer of an inferior court, to whom 
a precept is immediately directed, 
to shew a precept returned under 
which he justifies P ^u. Ibid. 

It is necessary. Iftiff.JV. a. {Cases 


rfferred to.) 
17 In inrerioT 


courts every thiag that 
makes (he gist of the aelion must be 
laid within the jurisdiction, olltcr- 
wiae of matter of azsravaljon. 


SUamian v. Bavis. 1 Salk, 404i. 3 
L. Haymand, 79Q. 

18 An inferior court may he held per 
legem mereator, and not a court of 
slaplc. OtMons v. Roberti. i Si^. 
ses. 

19 The courts in the islands, subject 
to the crown canuot transmit a 
cause to the king in council without 
giring any judgment in it. JUaga- 
ottt V. Uumaresqm. 2 L. Rtufmotidt 
H*8. 

20 lu an inferior court the declara- 
tion must allege that the money 
ymt Itad and received withia the ju- 
risdiction, as well aa that the defen- 
dant promised to pay within it. 
Trevur v. Wail. 1 Term Bep. tffl. 

21 But in an action on the ease for 
rescuing a debtor taken upon mesne 
process sued ont of an inferior court, 
it was hoiiled not to be sufficient 
ground for arresti^ the judgment 
ai'ter verdict that it was not alleged 
that the cause of action arose with- 
in the jurisdiclion : or that it was 
not alleged that the party below 
did not appear at (he return of the 
writ. BnUleii v. Domelly & d. % 
Term Rep. 127. 

22 If a plea of foreign attachment (i» 
Iiondon) state the custom to be 
" that if any person be or hatb been 
indebted to any other person within 
the said city, &c." it ooght to aver 
that the defendant in the plaint 
was indebted to the plaintiff' within 
the city. Morris v. Ludlam. 2 II. 
Black. 36 2. 

23 If a feme covert, sole trader in 
Z^nii^an, be sued in the eily courts, 
the husband should be joined for 
conformity. Beard v. fl^66, in ex- 
chequer chambeTf in error. 2 Bos. 
S( Full. 93. 

S4> Where one count of a deplflmfion 

in an inferior court is m 

in the jurisdiction of Ihn 

the damages are giver 

the objection is fatal up 

error, although there 

good count. 1 TeriK B> 
25 No action can be hroi 

county court unless the 
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tion arise, and (he defendant reside, 
Mitliiu tlie eounty; and if that be 
not the ease the aelion uiay be 
broas;ht in the superior courts, al« 
though for a sum less than 40s. 
Welsh V. Troyte. 2 H. Black. 29 1 
Tubb V. Woodward. 6 Term Rep. 
±75 : Smith v. O'KeUy. 1 Bos. S[ 
Full. 76. 

26 And wherever a plaintiff cannot 
sue in an inferior court, he may sue 
in the superior courts for a debt un- 
der 408, Busby ^ at. v, Fearon. 
8 Term Rep. 2B5. 

fi7 *SL. delivered goods under the value 
of 40s. to a earner in London^ pur- 
suant to an order from B. resident 
iu Leicestershire^ and received the 
goods in the latter oountv: held 
that no aetion for the goods could 
be maintained in the county court 
of Leicestershire^ and that the court 
of common pleas, therefore, could 
not stay proceedings in an action 
cummenced in that court. Uar^ 
wood V. Lester. 3 Bos. Sf Full. 6i7. 

38 The court of conscience at JVV««?- 

' castle can only hold plea where both 
the plaintift' and the defendant re- 
side within the jurisdiction. 8 
Term Rep. 233. 

29 It is the same with respect to the 
court of requests in London under 
stats 3 Jac. 1, c. 13 : 14 G. 2, e. 10. 
Brooks V. Moravia. 2 U. Black. 220. 

dO The Southwark court of requests 
aet, 22 G. 3, c. 47, cannot be plead- 
ed to an aetion brought in a supe- 
rior court. Barmy v. Tubb. 2 H, 
Black. 352. 

J 1 The proper mode for the defendant 
to avail himself of it, is by entering 
a sugs;etition on the record, after 
verdict, at the execution of a writ 
uf inquiry. 2 II. Black. 252. 

32 Where the plaintiff, having obtain- 
ed judgment on a general demurrer 
to such a plea* eiteeuted a writ of 
inquiry, on which t he damajG^es were 
assessed at less than 40s. five days 
before the end of the term, and sign- 
ed final judgment on the last day 
of the term ; the court of C. P. iu 
the nc;iLt term refused to direct the 


prothonotary to review his taxation 
of costs to the plaintiff, on an affi- 
davit stating the former proceed- 
ings, and that the defendant was 
resiant within the jurisdiction of the 
inferior court ; because the defend- 
ant ought to ^ave entered a sugges- 
tion, aud that before iinal judgment 
was signed. 2 H. Black. 352. 

33 And to entitle himself to such a 
suggestion, supposing it to be mov- 
ed for in time, the defendant must 
state in the affidavit, not only that 
he is resiant within the jurisdiction 
of, but also that he is liable to be 
warned or summoned to, the court of 
requests. 2 H. BUtck. 623. 

34 After judgment by default the de- 
fendant is still in court for many 
purposes, one of which is that of 
entering such suggestion. 2 H. 
Black. 522. 

25 When a defendant, living within 
the jurisdiction of the court of re- 
quests at Westminster^ is sued in 
one of the superior courts for a debt 
under 40s. he may plead statute 23 
G. 2, c. 27, in bar. Taylor v. Blair. 
3 Term Rep. 452. 

36 But if he omit to do so, the court 
will not; after verdict, either enter 
a suggestion on the record, that th e 
defendant lived within that jurisdie- 
tion, nor stay the proceedings. S 
Term Rep. 402. 

37 Where a public statute for erect- 
ing a court of inferior jurisdiction, 
enacts that '' no action for any debt 
not amounting to 40s. and recover- 
able by that act shall be brought a« 
gainst any person residing within 
the jurisdiction," &c, sueh statute 
is a defence upon the general issue 
to a party bringing himself within 
it, who is sued in the superior courts. 
Farker v. Elding. 1 East^ 252. 

38 The statute 29 6. 2, e. 37, does 
not give power to the courts baron 
of Sheffield and Ecclesall^ to hold 
suit against fiersons residing within 
the jurisdiction of those courts in 
causes arising without. R. \, Ban' 
ser. 6 Term Rep. 2^2, 

39 The statute 14 G. 2, c. 10, which 
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" enables certain persons to sue for 
deb s under 4fOs. in the court of re- 
quests in London f does not eitend 
to eases where tiie plaintiif recovers 
Jesf than 40*. in a special action on 
the case for the breach of an agree- 
ment. Jonas V. Greening, 5 Term 
liep, 529. 

40 I'hat act only extends to cases 
where the demand is certain. 5 
Term Rep. 529, 

41 And only to those cases where the 
plaintiff is tm^ inhabitant within the 
city of London. 5 Term Rep. 520 : 
Webb V. Brown. 5 Term Rep. 525. 

42 The London court of requests has 
jurisdiction by the statute 39 & 40 
Q. 3 J c. 104, over a contract for the 
retention of tithes by the tenant, the 
value of which was under £^1. And 
therefore if the vicar sue for the 
same, and recover less than 5l. up- 
on a count in assumpsit for a quan^ 
turn valebant^ the de&ndant may en- 
ter a suggestion on the roll, stating 
that be was a freeman and inhabi- 
tant of the city of London, trading 
there at the time he was served 
with the writ, for the purpose of 
ousting the plaintiff of his costs, un- 
^er the 12th sect, of the act. San*- 
hy^ Clerk^ v. Miller. 5 East, 194. 

43 If the plaintiff in an action of as- 
sault having recovered ooly 208. 
damages whereby he is entitled to 
no more that SOs. costs bring an ac- 
tion on the judgment, and obtaining 
judgment by default in that action, 
enter it up for debt and costs, the 
court on affidavit of tlie defendant 
being resident in the city of London^ 
and liable to be summoned to the 
court of requests will, under the 39 
and 40 O. 3, c. 104, set aside the 
judgment as to the costs. Foot v. 
CkMre. 2 Bos. Sf Full. 088. 

44 If a defendant reside in Middlesex, 
and keep a warehouse within the 
city of London, jointly with anoth- 
er, but after the commencement of 

> an aetion against him for a small 
demand, tell the plaintiff that he 
does not keep the warehouse in 
question ; and the plaintiff, upon in- 


quiring in the neighbourhood of the 
warehouse, can obtain no intelli- 
genee respecting the defendant, the 
court will not, under the 39 and 40 
Q. 3, c. 104, exempt the defendant 
from payment of costs, on the eround 
of the verdict being under aL ; and 
that he ought to have been summon- 
ed to the court of requests. Jeffe- 
ries v. Watts. J>Psw Asp. 103. 
40 The court of B. R. will not miti- 
gate a fine imposed by an inferior 
court ; (by the court of great ses- 
sions in Wales on the sheriff of the 
county for not attending ;) the re- 
cord whereof has been removed by 
certiorari. R. v. E. L. Loveden. 
B Term Rep. 610. 


INFORMATION. 

1 Informations were granted for per- 
jury on the trial of an information 
for a conspiracy ; and all the par- 
ties proseeuted agreeing, the court 
on consent arrested the judgment on 
the conspiracy, and quashed the 
two other informations. The King 

' V. Green. The King y. Roper, i 
^r. 10T3. 

2 Under an aathority to hear and 
determine an offenee a man eaBsot 
be convicted, except an information 
has been laid against him for such 
offence ; such information must be 
set forth in the conviction. Ai| in- 
formation cannot be supported but 
by evidence of facts, prior to the in- 
formation. Rex V. Fuller. 1 Lord 
Raym. 009. 

3 Another prosecution depending 
cannot be pleaded in abatement to 
any other but qtu tarn informations* 
The King y.Btratton. ±Doug.2¥i^ 
andn. 

4 It is a general rule, that in order 
to obtain an information for a pri- 
vate libel, charging a specific of* 
fence, the party libelled must deny 
the charge upon oath. Rex ▼. 
MilUs. 1 Doug. 283. 

The above rule is invariable, on- 
less the party is abread at a great 
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distanee, or the charge is of crini- it A motion was made to quash .an 

nai language held in parliament. ioformatioii filed by the attorney- 

Rex V. Haswdlf ^c. v. Bate» 1 general, and the court \roiild not 

Doug. 387. upon motion. J'he King v. Ghrego- 

e The court will not give leave to ry. 1 8aUc. 372. 

quash one filled by the attorney- i2 In an information against the eoan- 

general. Bex v. Stratum. 1 Doug. tj of fViltSj for not repairing Lay^ 

239. cock bridge, the courl held^ that the 

But he may enter a noli prosequi upon attoriley-general might take a reni- 

it, and file another. Ibid. re facias to any adjacent county ; 

7 It is criminal to speak in justifiea- and that it might be de corpore of 

tion of regieides within this king- ^ the whole, or de vicinetQ of some 

dom, though the party bad no in- particular place therein next ad- 

tention to alienate the people from joining. The ^ueen v. Tfie Infmbi* 

the government, and information tants of Wilts. 3 Salk. 381. 

will lie for so doing. Stating an 13 Upon an information in Middleseas, 

act to have been done treasonably, the defendant shall have the term 

does not necessarily imply that it to plead in the country till next 

was treason. Vide Z W. Sf M. c. term. JInonymous. 2 8aUc. 514. 

13. If an action is stated to have 14 Information for a challenge denied 

been done in contempt of the de- . to the first sender of it. The King 

ceased king, WUl. 3, and his laws. ▼. Joseph Chaplin Hankey, Ksq^ 1 

Against the peace of said late king. Burr- 316. 

will apply to WUl. 3, though the 15 Information for perjury denied, 

other dead kings were mentioned where the question was unfair. The 

before. The ^leen v. Taylor. 2 King v.Dummer. 2 Salk. B74!* 

L. Raym. 879. . ' 16 Information for selling live cattle, 

;B If the information set forth in a or causing them to be sold, is good, 

conviction for kiilii^ game states Wtngfiela v. Jefferys^ {exchequer 

the defendant to be an inferior ckamoer.) 1 L. Baym. 284. 

tradesman, without saying he is a 17 Information for using a trade, &e. 

dissolute person, it is sufiicient It must be brought in the proper conn- 

j»eed not state, that defendant did ty. Mex v. Hicks. 8 Salk. 350. 

ftnlawfuUy hunt ; but it is otherwise 18 A thing shall relate to the last an- 

in a conviction for deer-stealing. tecedent, unless the sense plainly 

If it is set forth, that the informa- imports otherwise, as the parish of 

tion was given to a justice of the St. Clement Danes (being in Middle^ 

peace, it need not say ad tunc a jus- sear,) cannot relate to the last men-' 

tiee. The King v. Chip. 2 Str. tioned coumty^ [Surrey.) Tfie^ueen 

711. V. Holford. 3 Scdk. 199. 

9 Information granted against justi- 19 Infi>rmation for a libel differing in 
ces of peace for acting corruptly one word from the libel itself, not 
And oppressively, in refusing to good. Tks ^ueen v. Drake» 3 
grant lieenees to publicans who had Salk. 224. 

voted against their recommendation 20 Information against an attorney for 

iit an election. The King v. WU- examining persons on oath upon an 

^ams. The King v. Davis. 3 Bur. arbitration, without putting the mat- 

1317. ter into writinc;. iSeor v. JVbrriuii}, 

10 Joint information against several ^ others. 1 tVils. 7. 
defendants cannot issue upon dis- Information shall go against a justice 
tinct rnleS) for one or more informa- for committing a man for not pay- 
tion or informations against each. ing Is. for discharging his warrant. 
The King v. Heydon and four oth^ Ibid. 

ers. 3 Burr. 1270. 1 Bla^k. 356. 21 Information granted against over^ 
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seers for proeariog a soldier to mar** 
ry a poor woman cliai^able to the 
parish. The King v. Watson and 
others, 1 Wils, 41. 
22 Information for a libel wheji grant- 
ed. The King v. Waite. i PFils. 


2S Information refused against a pro- 
testant dissenter for refusing to 
serve the office of sheriff of Lowf/ow. 
The King v. Grosvenor. 1 Wits. 
18. 2 Sir. 1193. 

2i Information for forgery compound- 
ed- Resp V. Marsh. 3 8^/^. 171. 

25 Information not proper to be gran- 
ted in the case of every poor person. 
^non. Loffty 155. 

26 Information not proper to try a 
civil right, unless the parties stand 
out against a trial, at law. ^non. 
Loffil 184. 

27 Court will not grant an informa- 
tion when the matter charged, if 
proved, wi'l amount to a felony, 
which ought to be tried in the course 
of common law. »^non. Lufft, 253. 

2S Information not good for the un- 
certainty. The King v. Roberts. 
3 8alk. 198. 

29 Party applying for an information 
against another, should come with 
pure hands. The King v. Eden. 
Lofft, 72. 

30 The court will not assist a com- 
plainant in an extraordinary way, 
where he has been bbligecl to do 
that justice he ought to have done 
himsi>lf, though irregularly obliged, 
and has been the cause of the act 
complained of, and it does not ap- 
pear to have been dope malo anitiw. 
The King v. Jackson. Lqfft^ 147. 

31 One informatimf may, by leave of 
the court, be exhibited under the /- 
risk statute 19, O. 2, c. 2, s. 4, a- 
gainst different persons, and against 
the same persons, for usurping dif- 
ferent franchises ; and there is no 
necessity to state such leave upon 
tbe record. Symmers v. Begem, 1 
Cowp. 489. 

*^ Court will not srant information 
where it is offered under false or 
ambiguous colours ; where the words 


fairly admit a favourable interpret 
tat ion ; where the eomplainer comes 
late ; where he comes equally 
chargeable ; where the party char- 
ged is so poor that he would be o- 
verbome by the expence; where 
the matter itself is not of impor- 
tance for public example in an ex- 
traordinary manner. Prideaux v. 
Arthur. Lfffft^ 393. 

33 Court will not grant information 
upon doubtful evidence. Tutfe cr 
Chote V. Fawkes. Lofft, 64. 

34 No infonuatioB for not collecting 
brief money. The King v. Fora^ 
2 Sir. 1130. 

3d Information refused against a jus** 
tiee who objected to an informer's 
oath against a waggoner, or to de- 
termine it, the latter not being pre- 
sent. The King v. Thomas Sergi- 
son, Esq. 2 Sir. 1181. 

36 Informations are granted for u- 
surping a power which was no prior 
franchise of the crown. The a ing" 
V. Mcholson Sr another, l Sir. 299. 

37 Infonnation for petty irregulari- 
ties in quelling a treasonable riot, 
denied. The King v. Inhabitants 
of Wignn. i Black. 4:7. 

SS Information against a justice for 
bailino* a felon. The King v. WU- 
Ham Clarke, Esq. 2 Str. 1216. 

39 B. R. will not grant information 
for usury after the suit is lapsed to 
the crown. The King v. Uendriek. 
2 Str. 1234. 

40 Information will not lie against 

justices acting in sessions, nnles in 

very flagrant cases. The King v. 

The Justices of Seaford. l Black. 

432. 

41 No information lies at the assizes 
for non -residence. Information not 
qnashable on motion. Qarland^qui 
tarn V. Burton. 2 Str. 1103. 

42 Information for practising as an 
attorney while undersheriff refused, 
because affidavit did not set forth 
the particular acts. TheKing y. 
Bull. 1 Wits. 93. 

43 Information against a justice for 
absenting from the sessions, good.n 
The King r* Fox. 1 Sir. 2i.^ 


200 


INFORMATION. 


44 Informatian refused against a cler- 
gy man for perjury on admission to 
a living (sintonical) before cbnvic- 
tion of the simony. The King v. 
Lewis. 1 Sir, 70. 

45 He ^ ho applies for an information 
must not have laid behind. Anon, 
Lafft,af7S. 

Upon a motion for an information, the 
original papers shall not be annex- 
ed to the affidavit, but a copy. . lb, 

46 Information will be granted a- 
gainst papers published to prejudi- 
eate a cause. Berkenshaw v. Gil- 
bert. Lofft^ 460. 

47 The court will not grant informa- 
tion where the only acting is voting 
for parliament men. The King v. 
Harvey &; another. 1 Sir. 547. 

48 Information granted for taking a- 
way a yonng woman from her guar- 
dian, and marrying her. The King 
▼. Lord Ossulston S( another. 2 Str. 
1107. 

49 Information for pretending to read 
the riot act, refused. The King v. 
Spriggins. 1 Black. 2. 

50 If information be in due time, con- 
viction may be at any time after- 
wards, and appearance aids want 
of summons in summary convic- 
tions. The ^ueen v. Barret. 1 
8alk. 383. 

51 Information refused to cheats and 
gamblers, against others of the same 
description. B^x v. Peachy et dl. 
1 Burr. 548. 

BZ Rule to shew cause for informa- 
tion for challenge granted, upon 
producing only copies of the letters 
containing it. Bex v. Robert Chap- 
peL 1 Burr. 403. 

53 Information for malicious press- 
ing, granted. The King v. fFebb. 
1 Black. 19. 

54 General reasons for refusing to 
8;rant informations. The King v. 
uobinson. i Black. 54fi. 

55 Information for printing a ludi- 
crous account of the marriage of an 
actress with a married man. The 
King V. Kinnersky. 1 Black. 29*. 

56 If a husband endeavours to retake 
. his wife,( after articles of separa- 


tion, no information shall be granf' 
ed, but the trustee shall have his ae- 
tion. The King v. Lord Vane. 1 
Black. 18. 

57 Information granted for attempt' 
ing to bribe a privy counsellor to 
procure a reversionary patent of an 
office grantable by the king, undei' 
the great seal. Itex v. Vaughan. 4< 
Burr. 2494. 

58 Information ft)r a misdemeanor, re- 
fused to the attorney-general on be- 
half of the crown, because he may 
grant one himself. Rex v. Mayor 
of Plymouth. 4 Burr. 2089. 

59 Information for false return of' 
mandamus. The case of the Sur^ 
geons'* Company. 1 Salk. 374. 

60 Information for libelling an am- 
bassador. The proper process 
thereon. T?ie King^ v. D^Eon, i 
Black. 510. 

61 Informations are local, and extend 
not to facts committed on the high 
seas. The King v. Baxter. 2 Str, 
fl|l8. 

62 In conversation about a warrant 
granted by Mr. Kent^ the defendant 
asked, if Mr. Kent was a sworn jus- 
tice ? and being answered, to be 
sure he was, else he would not act ; 
the defendant replied, if he is a 
sworn justice, he is a rogn^, and a 
forsworn rogue ; there ought to be 
no information. It is not the same 
insult and contempt^ as if spoken to 
him in the execution of his office, 
which woiild make it a matter in- 
dictable. The King v. Pocock. 2 
Str. 1167. 

63 An inforniivnon was exhibited a- 
gainst the defendant for having 
made wooden hrUtons, contrary to 
the late act of parliament 10 W. 3, 
c. 2. Upon not guilty pleaded, it 
was tried before Oould^ justice at 
Lincoln^ being judge of assize ; and 
a special verdict was found there, 
viz. that all the button was of 
wood, but there was lo it a shank 
of wire. And after ararument, jad<|^ 
ment was given for the king, viz. 
that this was a button of wood, not- 
withstandlug the shank^ m hteh is na 
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efisential Mi*t of Wibtis ; Ibr tut* 
tonsof sHk and hairhdve no shanks* 
kex V, Roberts, l £. iiorym. 7i2. 

O'ft The «oHrt granted aft iaformalioa 
against the iefeodaiits for taking a- 

' May a natural daughter nnder gix* 
teen, under the «are of her putative 
father ; being of opinion It ivas 
vithin the 3 sect, of 4 and a P. and 
M. c. 8. The King r. €&mfarth 
avd others. 2 Str. 1062. 

69 Infomtatton for a eonfederaey by 
a master, an attorney and a gentle- 
wan, to assign over a )emale 
apprentice by her own consent, 
for the purpose of prostitution. 
The King v. Belaval. . l Black. 

439. 3 J^rr. 1434. 

66 Information for embezzling money 
eollocted on a hrief denied. The 
Kin^ V. The minister and chwrch- 
wariens €f BUhtypsgate. 1 Black. 

67 Information in nature offfuottrar- 
raMo against LaUiorpe and others, 
innbni^esses of Wigan* 1 Black. 
468. 

68 Information granted against over- 
seer for procuring pauper to marry 
panper with chiia or a bastard. 
Uex V. Tarrant. 4 Burr. 2106. 

69 Information granted against justi- 
ces of peace, for refusing to grant 
ale licence from motives of resent- 
ment. The King v. Hann. 3 Bur* 
rows^ 1716. 

70 The court granted an information 
aj^ainst a person refusing to take on 
him the ofhce of sheriff, because the 
vacancy of the office occasioned a 
Mop of public justice, and the year 
would be nearly expired before a^ 
indictment could be brought to tri- 
al. 2 Term Rep. 73 1. 

71 A criminal information having 
been granted against the defendant, 
he, b^ore the trial at JVYst Prius^ 
distribtited hand-bills in the assize 
town, vindicating his own conduct], 
and reflecting on the prosecutors. 
This matter heins; disclosed to the 
judge at J\nsi Vrius by an affidavit, 
was held a sufficient ground to put 
off the trial ; and that affidavit be- 
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ing retnmel to thii court, they 
granted another information on it 
againsrt the defendant for such crim- 
inal eonduet, considering the affida- 
vit taken M^ Frius as taken under 
the authority of (his court. JJ, v. 
Ml^e. 4i Term Bm. 285. 

72 A party applying for an informa- 
tion must waive his right of action ; 
hut if the court, on' hearing the 
whole matter, are of opinion that it 
is a proper subject for axi action, 
they may give the party leave to 
bring it. JK. y.8parr4>w. 2 Term 
Rep. 198. 

73 The court will not grant an infor- 
mation against a magistrate for 
having improperly eonvieted a per- 
son, unless the party complaining 
make an exculpatory affidavit deny- 
ing the charge. S. v. Webder. 8 
Term Rep. 388. 

74 The court will grant a rule nisi 
for a criminal information at the 
end of a term against a ma8;istFate 
for mal-praetices during tlie term^ 
but not for any misconduct before 
the term. R. v. C Smith. 7 Teruik 
Bep. 80. 

76 An affidavit by tJ.. stating that B. 
had brought him a challenge from 
C, and that B. had refiised to mdce 
an affidavit that C sent him with 
it, is not evidence on which this 
court will grant a rule . nisi for a 
criminal imormation against C for 
sending the challenge. Bex v. ffU" 
let. 6 Term Sep* 294. 

76 The defendant on an information 
on statute 24 O. 8, e. 2S, 8. 64, res- 
pecting £asf India delinquents, must 
make his application for a tnonib- 
mus for the examination of witness- 
es, within the four first full days if 
at all, alter plea pleaded. Rex v. 
Holland. 4 Term Rep. 662. 

77 When a statute creates a penalty, 
and says that one moiety shall be to 
the use of the king, and the other to 
a common informer, the king may 
sue for the whole by an information 
filed in B. R. by the attorney-gene- 
ral, unless a crimen informer has 

' commenced' a qui torn suit for the 
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penalty. R. v. Hymen. 7, Term 
Bep. 536. ' ' . 

78 Evidence to the character of a de- 
fendant is not admissible upon the 
trial of an information in the Ex- 
chequer. ITie Attorney General y. 
John Bowman^ Sittings at Westmin* 
ster, cor. Eyre Ch. B. 16 June^ 1791. 
2 Bos. S[ PuU. 532^ n, 

70 Information granted for endeavour- 
ing to procure the appointment of 
certain persons to be overseers of 
the i>oor, with a view to derive a 
private advantage to the party, fi. 
V. Joliffe, cited, 1 East^ i34r. 

80 The court refused a criminal in- 
formation against a magistrate for 
returning to a writ of certiorari a 
conviction of a party in another 
and more formal shape than that in 
which it was first drawn up, and of 
which a copy had been delivered to 
the party convicted by the magis- 
trate's clerk, the conviction return- 
ed being warranted by the facts« 
R, v. Barker. 1 East, 186. 

81 An information at common law 
for a conspiracy between the cap- 
tain and purser of a man of war for 
planning and fabri^ting false vou- 

' chers to cheat the crown, (which 
planning and fabrication were done 
upon the high seas) is well triable in 
Middlesex, upon proof there of the 
receipt by the commissioners of the 
navy of the false vouchers transmit- 
ted thither by one of the conspira- 
tors through the medium of the post, 
and the application there of a third 
person, a holder of one of such 
vouchers (a bill of exchange) for 
payment, which he there received. 
Hex V. Brisac and Scott. 4 East, 
164, 

8^ So where At indictment for a cqii- 
spiraey was laid in Middlesex, 
where acts done by some of the 
' conspirators were proved, acts done 
by others of the conspirators in oth- 
er counties were given in evidence 
against them. R. v. Bowes and oth* 
ers, in 1787, cited. Ibid, I7l. 

83 An information under the conspi- 
rators act^ passed April ^9; 1779, 
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must describe the estate clfaiiiedE^ 
and the title, set up thereto by the 
commonwealth, must allege that 
the conspirator was seized of the 
land demanded in his own right j 
and also that he was seized between 
the 19th April, I77d, and the data 
of the act. 2 Mass. 284^ 

Such an information may be filed ia 
a different county from that where 
the land lies, and the summons be 
made returnable in the latter couok 
ty. Ibid. 

84! An information does not lie in this 
court against a town for not being 
provided with a public protesiant 
church of piety, religion and moral- 
ity, unless the sessions (now the 
common pleas) have adjudged such 
town of sufficient ability to maintain 
such a public teacher. Common- 
wealth V. Waterhoro. 5 Mass. 257. 

85 Informations filed on the relation 
of a private prosecutor, are not to 
be drawn and prosecuted ex-ollicio, 
by the attorney-general, though his 
name must be used pro forma. 2 
Dallas^ 112. 

86 Where an information will net lie 
against a judge. 4 Dallas, 225. 

87 %yhen a relator must be named in 
an application for an infonnatioD. 
4 Dallas, 229. 


INHABITANCY. 

Freemen of Norwich, substitutes in 
the militia, quartered at Colchester, 
but having dwelling houses in JVbr- 
wich, in which their families resi- 
ded, and to which they at times re- 
sorted on furlough (in some instan- 
ces, within the last six months, on- 
ly for the purpose of voting at elee- 
tions) held to be inhabitants within 
the charter of JVbrwich, and a local 
act, requiring them to have been 
inhabitants for six calendar months 
previous to certain elections of cor* 
porate officers, in order to qnaliff 
them to vote. King r. Juitchdi 
10 East, 011. 
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3 Though an innkeeper refine to 
take charge of goods till a fature 
da^, because his house is full of 
parcels, still he is liable to make 
good the loss of them, if the owner 
stop as 4i guestf and the goods be 
stolen during his stay. Sennet y» 
jMellm & f. Mej}. 273. 


INHIBITION. 

Where an archbishop visits he inhib- 
its, when the bishop visits he inhib- 
its the areh'deacofi, &c. and institu- 
lion or collation by th^ bishop is 
void, where there is an iohibition 
by the archbishop. Lunne v. Dod^ 
son. 3 SkUk. 20 u 


INJUNCTION* 

1 Injuetion to prevent tfie pulling 
jAown a castle granted against te- 
nant for life, dispunishable of waste. 
Vane v. Lord Bernard. In Chane* 
1 Salic. 161. 

3 Injunction does not determine the 
title of merit, hut is to stay present 
waste or mischief pendente lite. 
The King v. Iknnison. Lofft^ 148. 

£ Perpetual injunctions granted after 
two trials at bad. Leighion v. 
Leighton. In Chancery. % grange, 

INNKEEPER.. 

1 One taking lodgers to lodge and di- 
et in bis house, and letting stables 
for their horses, not an innkeeper 
within statute 4 and d W. and M. c. 
43, for quartering soldiers; and 
eoustable answerable for all conse- 
i]nential damages. Parkhurst v. 
Foster. 1 SdUc. 387. 1 JU Ratfm. 
479, 

2 An innkeeper may detain for his 
keep, as^ainst the right owner, a 
horse left with him to be kept, 
though the person who left him had 
no right with him. Action on the 

' case for negligence. And though 
such person did not stay in the inn, 
and though the innkeeper received 
the horse at such person^s request, 
knd omitted demanding any thing 
fnr the keep, upon application by 
the owner for his horse. Leaving 
his horse at an inn makes a man 
a guest there. Farke v. Grenaiigh. 
^L. RaJ/m, 866. 


INQUIRY, WRIT OF; AND IN- 
QUISITION. 

1 A' writ of inquiry cannot be cxecu^ 
ted on a Sunday y and the court is 
bound to look into the Almanac, 
and take notice of it though not 
specially assigned for error. Hoyle 
V. Lord ComwaUis. l Sir. 387. 

2 Writ of inquiry awarded to supply 
•non-assessments of damages. Vat' 
entine v. Fawcett. 2 Str. 1021. 

3 New writ of inquiry, &c. ordered 
to be made on less of the former* 
Bean v. Elton. 2 Str. 1077. 

4 It <mght to -appear ^upon the face 
of an inquisition of forcible detain- 
/cr, that the jury who took it, were 
of the neighbourhood of the place 
where the detainer was. The 
^ueen v. Crofts. 2 L. Raym. 926. 

^ A writ of inquiry is not necessary 
where the action is on a covenant 
for the payment of a liquidated sum. 
1 Doug. 816. 

On the execution of a writ of inquiry 
in an action on a written instrui- 
ment, the instrument must be proP- 
dueed. , 1 Doug. 816, it. 

6 Writ of inquiry in a case to deter^ 
mine what was due from a master 
to his clerk ; suggestion, that the 
jury at GuitdhaU were low and indi^ 
gent, and not proper judges,* and 
Hierefore prayed that it might be 
.executed in London^ discharged, d" 
nonymoits. Lofft, 65. 

7 Rule for coroner to take up the 
body for a new inquisition, the for> 
mer being quashed. - •Anonymous. 1 
Str, 533. 

Where there are issues in fact and 
in law, the plaintiff may wave the 
ii3s.ues in fact, and take, out an jj^ 
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qiliry apoaihjsiianiurrer. FUmin, 
V, hangtmk ± Str. 53:2. 

9 In this ease it wiis held, that in all 
superior coitrisj the ju(%e sends his 

Srece^ to the sheriff to iaquire of 
amages ; hut in LondoUj and ail 
interior eourts, an inquest is sam- 
inoued in eourt^ and the conrt takes 
the inquisition of damages. Eiist v. 
Estington. 3 Salk. 400. 2 L. Ratf- 
ntomf, 810. 

10 Piling of aji inquisition taken su- 
tler visum corporis five years after 
the death, when only the head was 
to he fottiHl, stayed. The King y. 
Btmd. 1 8tr. 22. 

ii There must be the same notiee of 
execnting a scire fieri inquiry, as a 
common writ of inquiry. Biron v. 
Philips, i Str. 235, 

i2 Leave to take new inquisition SU" 
per vismn corporis. The King v. 
Saunders. 1 8tr. 167. 

IB If a party appear on the exeeution 
of a writ of inquiry, he shall not 
sinLerwards objeet that the iilaee was 
not within the county. Bullock v. 
Barrow. 2 thug. 707. 

iA Where a term's notiee of a trial is 
requisite, there must also be a term's 
notice of eiieeuting a writ of inqui- 
ry. Feyton v. Burdus. 2 8tr. lioo, 

15 The notiee was to execute a writ 
of inquiry hy ten o'clock, and there 
heing no defence made, the court 
set it aside for uncertainty. Ison r. 
Fai'en. 2 Sir. i 143. 

16 A judgment shall not be set aside 
after a writ of inquiry executed for 
air irregularity, when defendant w&- 
ved on demurrer. Pagett v. Pres- 
ton. 3 Scdk. 399. 

17 Upon an inqtiinition taken upon 
the viAv by one justice, he cannot 
deny a traverse of the four. Bex 
V. Sengottgk. 3 Salli. 170. 

18 Writ of inquiry granted after a de- 
fective verdict in replevin of a dis^ 
tres* for a poor's rate. IfeweU v. 
Marshall 2 Black. 921. 8 Wils. 

442. 

19 To inquisition of riot upon view, 
sheriffmustbe party, otherwise not ; 
such inquisition is pro reg^ only. 


The King v. Ingram Sf another. 2 
8alk. 503, 1 JL Bapn. 215. 

20 Writ of inquiry set aside for small- 
ness of danniges. Markhamv.Mid^ 
dUUm. 2 Sir. 1259. 

21 Coroner's inquisition quashed be- 
cause the wound not set forth^ nor 
that the person died of it. Coroner 
may cause the body to be dug up 
soon after the biiriar, but not at a 
great distance of time. The ^ueen 
V. Clerk. 1 Salk. 377. 

22 Presentment or inquisition found 
by the grand jury at the general 
sessions of oyer and terminer, can- 
not be supported, Bex v. KUling" 
halL 1 JBj^rr. 17. 

23 ({tt. If a writ of inquiry in replev- 
in for rent can he granted after a 
defective verdict ? Freeman v. Lady 
Jlrcher. 2. Black: 768. 

24 Upon quashing inquisition, the 
coroner makes a new one supre. ri- 
sum. Upon a melius inquiretidum 
the inquiry must be before the she- 
riff or commissioners, by affidavits. 
The King Sf ^ueen v. Bunney. i 
Salk. 190. 

25 Inquisition finding some points 
well, and nothing as to others, may 
be supplied by melius inquirendiun ; 
otherwise, if defective in the points 
found. Latfton v. JUanlaWf in chan- 
eery. 2 Salk. 469. 

26 A note of hand need only be pro- 
duced, not proved, on executiug a 
writ of inquiry on a judgment by de- 
fault. The court in sneh eases now 
refer it to a master to see what is 
due^ without executing a writ of in* 
qpiry. Snowdon^r^ Thomas, 8 
PTils. 150. 

27 In replevin the jury at the trial o- 
mit ta assess the defendant bis daqi- 
i^^es ; a writ of inquiry shall issofl^ 
Dewellx. MdrshaU. 3 WUs.4A^ 
2 Black. 921. 

28 Judgment upon a writ of inqniiy 
set aside, because the jury were re- 
turned by the attorney for the plain* 
tiff. Baylis v. Lacas. Cowp> 112. 

29 Note of hand must be prov^ by a 
writ of inquiry, though deelared 
upon in the aetien* Snowden t. 
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Thomas. 2 filack. 748. 3 Wilson^ 
±55. 

30 After Che inquest is taken by de- 
fiiuity the defendant ean make no 
sD^estion on the roll. BrampUm 
V. Crab. 1 -Sir. 47. 

SI Writ of inquiry set aside where 
idama^^es too small 4)y neglect of 
plaintiff. Holly. Stone. iStr.5i5. 

32 Inquisition quashed because eap« 
tion in common figures^ and not in 
M'ordi^ at length, or in Roman nu- 
merals. The King v. Fhilips. i 

Str. 5261. 

53 Notice must be given of the execu- 
tion of a writ o{ scire fieri inquiry. 
Stead Y. Lateward. i Str, 6^3. 

54 Court refused to quash' writ of in- 
quiry on account of exces^^ive dam- 
ages, though the court acknowledg- 
ed them to be so from the peculiar 
eireumstanees of the case. Benson 
V. Frederick. 3 Burr. 1845. 

^9 Bxeeution of a writ of inquiry may 
be adjourned after it is entered up- 
on. Cdeman v. Mawby ^ another. 
2 Str. 853. 

36 Inquisition for throwing down fen- 
ces in the night time. All inquisi- 
tions of this kind traversable. Rea^ 
Y. Inhabitants of Penrith. 3 Salk. 
1«7. 

37 On Botiee to execute a writ of in- 
quiry at a certain hour, the party is 
not tied down to the precise time 
fixed by the notice. fFiUiams y. 
Frith. 1 Doi^. 198. 

38 A second writ of enquiry may be 
awarded before the first is returned. 
The Earl of Yarmouth v. Russell. 

2 L. Raym. 1142. 

39 Writ of inquiry returnable on a 
Sunday^ and returned on Monday af- 
ter, good on error. Davy v. Salter. 

3 Si3k. 346. 

40 If a defendant sued on a bill of ex- 
change, suffer judgment by default, 
he admits that he is liable to the 
amount of the bill and therefore 
though the bill mast be produced 
on executing the writ of inquiry, it 
meed noihe proved. OreenY.Beame. 
8 TermBep, 30t. 

4i The only reason: for producing the 


bill on the writ of inquiry, is to see- 
whether or not any part of it has 
been paid. 3 Term Itep. 301. 

42 Defendant havin|^ suffered judg- * 
meut by default in an action on a 
bill of exchange, the court of R. B. 
referred it to the master to see 
what was due for principal and in- 
terest, without executing a writ of 
inquiry. Shepherd v. Charter. 4t 
Term Rep. 275. 

43 8o in C. P. it is referred to the 
prothonotary ; either on a promisso- 
ry note or bill of exchange. Row- 
ley Y. Salmon. 1 H. iJlack. 259 : 
•Sndrews t. Blake. 1 H. Black. 
029 : Longman S[ al. v. Fenn. 1 
H. Black. 54 1. 

44 So where the first count in a de- 
claration was on a bill of exchange, 
to which count there was a demur- 
rer and judgment for the plaintiff, 
though there was a plea to the oth* 
er counts on \ihich issue was joined, 
the cpurt of K. B. referred it to the 
roasier to see what was due on tho 
first count. Duperoy v. Johnson. 7 
Term Rep. 473. 

45 On an interlocutory judgment, in 
debt on a judgment in an action 
brought on a bill of exchange, the 
court (of K. B.) refused to refer it 
to the master to ascertain the dam- 
ages sustained by the plaintiff. 
Jrklson Yp Sheridan. 8 Term Rep^ 
895. 

46 So where the affidavit stated thai 
the action was brouglit to recover 
the amonnt of a promissory note, 
imt that cause of action did not ap* 
pear on the face of the declaration ; 
the court reused to refer it to the 
master, after a judgment by default. 
OAome v. JVbcra. 8 Term Rep. 648. 

«r The court of E. B. referred it to 
the master to compute what was due 
for principal and interest on a mort- 
gage, in an action of covenant. jBer- 
then r. Street. 8 7>rm Rep. 326. 

48 So in covenant for non-payment of 
rent, that court referred it to the 
master to compute what was due* 
Byrom v. Johnson. 8 Term Rep. 
419. 
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49 Where the defendant tfufiered judg- the purpose of ajttending. Stavntan 
ment by d^auU in an action of as*- v. Beadle, 4 Term Rep, 473 : Tier- 
sumpsU on a foreig^n judgment, the ner y. Clarke, there cited. 

court of K. B. refused to refer it to 1^9 If notiee of a writ of inquiry, to 

the master to see what was due, and be exeented at a particular hour and 

to give the plaintiff leave to enter place, be continued, the notiee of 

up final judgment for such sum, continuance need not express any 

without executing a writ of inquiry. hour or place. Jones v. thun^ one^ 

Messin v. £>. Massareene Sf XJx. 4 &c. l Bos. S[ FuU. 363. 

Term Rep. 493. 60 Notice of executing a writ of in- 

50 Defendant having suffered judg« quiry is in future to be given to the 
ment by default in an action on a agent in town, and not to the attor- 
bill ofiT exchange for 200I. Irish mo- ney in the country. Hayes v. Per- 
Tiey, the eour^ refused to refer it to Mns. 3 East, 568. 

the master to see what was due for 61 The court of K. B. will not set a- 

prineipal, interest, and costs. •?l!faun- side the inquisition of a jury sum- 

sell V. Lord Massareene. 5 Term moned by the sheriff to inquire in 

Rep. 87, whom the property of goods seized 

6i At the execution of a writ of in- by him under a Ji. fa. is vested. 

qUiry after judgment on demurrer, • Roberts v. Thomas. 6 Term Rep. 88. 

it is not competent to the defendant 62 If issue be joined on one of three 

to controvert any thing but the sum pleas, and judgment be entered hj 

in demand. De OaUlan v. Vdigle. default upon the two others, the 

1 Bos. Sc FuU. 368. 'plaintiff cannot execute a writ of 

52 After judgment by default in an inquiry on those pleas on which he 
action of debt on a judgment, the ^&s judgment, but must award jnrj 
plaintiff may sue out a writ of in- process tarn ad trianduin qaamadinr' 
quiry. Blackmore v. Flemyng, 7 quirendum. Dicker ^v. Jdams. 2 
Term Rep. 446. Bbs. Sf FuU. 163. 

53 And the jury may give interest by 68 If the parties agree tha[t^he sTier- 
way of damages* 7 Term Rep. 446. iff may admit any evidence on a 

5* Final judgment may be entered writ of inquiry before him, which, 
upon a bail bond, without executing coald have been given on the trial, 
a writ of inquiry. Moody v. Fhea' the eourt will not set aside the in- 
sane. 2 Bosi Sf ruU. 4f4!6. quisition, because insproperevidenee 

55 In the court of C. B. it was refer- Had been received, or p?oper evi- 

red to the prothonotary, in debt on dence rejected by the slieriff. Sharp 

bond after judgment by default, to v. Busenbury. 2 Johns. Cas, 117. 

tax interest by way of damages, it 04 Where an -action was eommenced 

being at the plaintiff's option to before the ieUt was due, and an in- 

liave interest so taxed, or to have a quest was taken by default, the 

writ of inquiry. Holdipp v. Qtway, court refused to set aside "the ver- 

cited. 7 Term Rep. 447. diet, as the defendant admitted it 

^6 So they will refer a bill of ex- to be due at the time of making his 

change 1 the prothonotary, to com- applications to set aside. Lawrenct 

pute principal, interest, exchange^ v. Bowrue. 2 Johns. Cases, 225. 

re-exchange, and costs. Goldsmid 65 An inquest of office is to inform 

Y. Taite. 2 Bos. Sf FuU. 00. the conscience of the eourt ; and ait 

^7 Btit not to compute charges and inqnisition will not be set aside, on 

expences. Ibid. the ground of the admission of im- 

58 The court set aside an inquisition proper evidence ; unless it appears 

taken on a writ of inquiry because that injustice has been done.^ 

some of the jury were -debtors in Ward v., Haight. 3 Johns. Cas. 80. 

prison, and taken out of custody for 66 A writ of inquiry of damagesyHiaof 
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be exeeated before a sworn deputy 
of the sheriii*. TilUdson v. Cheet" 
ham. 2 Johns. Rep, 6d. 

67 The court will not set aside the 
assessment of damages on a writ of 
Inquiry, in an action of slander, on 
the g^round that such damages were 
excessive, unless they were enor- 
SK>tts, or outrageously excessive. 
Ibid. 

63 if it appear to the court, that im- 
portant questions of law, will arise 
OB the execution of a writ of inquiry 
of damages, in an action for a libel, 
the court will order it to be execut- 
ed before a judge, at a circuit. Til- 
lotson V. Cheetham. 2 Johns. Bep. 
107. 

69 The court not set aside the verdict 
of juries of inquiry upon frivolous 
grounds, nor examine the effect of 
any particular piece of evidence on 
the mind of the jury ; fur unless it 
appears that there was no proper 
evidence, the court will presume that 
they liad sulficient grounds for their 
inquest. 1 Dallas^ 82, 

70 After judgment by (/efau/^, the de- 
fendant has a right to olfer his evi- 
dence to the jury of inquiry to com- 
l>at the plaintiff's proofs ; and if 
the sheriff refuses to hear the evi- 
dence on both sides, I he court will 
direct a new writ of inquiry. 1 
Dallas^ 377. 

71 But after judgment in a foreign at- 
tachment, the defendant in the at- 
tachment is not entitled to produce 
evidence before the jury of inquiry. 
Ibid. 

V-2 There is nothing in the act of as- 
sembly which precludes the sheriff 
from holding an inquest afler the 
return of a, ft. fa. 1 Dallas^ 379. 

7!3 An inquisition quashed for irregu« 
larity becomes a nulity, and leaves 
the case just as if none had been 
had. Ibia. 

7* The circuit court for the district 
of Columhla has no jurisdiction^ up- 
on motion, to quash an inquisition 
taken under the aajt ^^ to authorize 
the making of a turnpike road, from 
Mason^s causway to •Slexa^driav\ 


Cttstis Y. Qerg€'Toum and Meauaur 
dria Co. 6 Cranchj 288. 


IN80LYENT8 akd INSOLVENT 

ACTS. 

i Debt upon bond. Defendant con- 
fesses that the bond is his deed, but 
that, before the 25th of October^ 
1760, he was a fugitive beyond the 
seas, at Canada ; and on the Ist of 
February^ 1762, returned to take 
the beneiit of the insolvent debtors' 
act ; that, before the act, he was in- 
debted to plaintiff in the sum in the 
condition, who arrested him for it 
before he could take the benefit of 
'the act $ that he continued in cus- 
tody until he executed a bond of the 
27th of JVbvemAer, 1762 ; whereup- 
on, being discharged, he, on the 21st' 
of February^ 1763, surreodered him- 
self to the king's bench prison, in 
order to take the benefit of the act; 
on the 3 Ist of Mirch^ 1763, he was 
discharged at the quarter sessions. 
He thereupon prays to be discharg- 
ed from the present execution $ but 
judgment for plaintiff on a genend 
demurrer^ because defendant had 
not surrendered within a reasona- 
ble time after his return from 
abroad, but was arrested and laid 
in gaol five months, when he might 
have had a habeas corpus, and b&^e 
surrendered to take benefit of the 
act sooner than he did. Khight v. 
Freston. 2 Wilson, 332. 

2 The insolvency of a defendant, 
since the action brought, is good 
cause against judgment, as in case 
of a non-suit. Bailey v. Wilkinson. 
2 Doug. 671. 

3 A dischai^ under the insolvent 
act of 16 O. 3, c. 38, does not pro- 
tect the party against a covenant 
for payment of an annuity, as to 
payments accruing after his dis- 
charge, although a bond to secnre 
the annuity was forfeited before the 
discharge. Cotterel v. Hooke. 1 
Dous;- 07. r 

But a discharge under la O. 3, e. 92, 
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d^es (by «• ao) protect the grantor 
of an aniraity irom payments aeeni- 
ing after his discharge. 1 JJaug, 
100. 

^ A trailer may be insolvent without 
being a bankriipt. i Doug, 92, n. 

6 If a person who has been dii^diai^d 
by aA insolvent aet brings an action, 
find recovers on a promissory note 
laade to him belore his iminiBon- 
tnent, but not dne till after his dis- 
charge, and which was not inserted 
in luB s^^tedule, he shall hold tlie 
money as a trustee for assignees. 
Brown v. MLvers. 2 Bang. 47-2. 

6 By i8 O, 3) e. 02, the insolvent is 
protected against bonds executed 
tHsfbre, thoQgh not payable lill after, 
the day in the act. A^et v. fFheate. 

Doug, 6a9. 

7 If an insolvent act directs, that if 
any person who has been dischan;- 

. ed under it shall he arrested for 
debt contracted before a certain day, 
he shall he released on common 
bail i but provides that no person 
shall be dischac^d under it who 
shall stand chara^ed and indebted 
in more than tool, to one person ; 
and a man is discharged under it for 
a debt below iOOl. and then arrest- 
ed for a> debt exceeding that sum, 
eontracted before the day mention- 
ed in the act, he is not intitied to a 
release on filing common bail. 
Cracker Y.OIever. 2LEaym.±08S, 

S The court never grants the insol- 
vents less than the full allowance 
which is in their discretion by the 
statute. Jmn. Lqfft^ S48. 

Where a person has a beneficial post, 
though not strictly assignable, he 
should do his best to dispose of it 
before he claims the benefit of the 
Insolvent act. Ibid, 

Seijeant of the militia does not seem 
to be a place wjrthin the insolvent 
aet< liU. 349. 

Time of payment on Monday,, is put 
by way of instance in the act ; an- 
other day will do, provided it be 
weekly. Ibid, 

9 Debt due before discbarge, but to 
be paid alter he is discharged by 
the aet« Jtnon, Lofft, 433* 


10 An indorsee of a promis$pry hote.i ^' 
payable three months al1«r date, Vi 
may be discharged under an insol- ^| 
vent act which takes place befor$ 
the three months are expired ; for 
it is debUam inpresentii solventbim in 
futvaro, Worknmn v. Leake, €bto- 
fer, 22, 

ii Bo may the obligor of a bond, pay- 
able at a day subsequent to the pe- 
riod limited by the act. Faget v. 
fFheate, Cowp, 23, n. 

i2 A creditor may prove a debt by 
judgment mider the insolvent act, 
provisiofially, pending a writ of er- 
ror ; and therefore when the writ of 
error is spent, the defendant is not 
liable to be taken in execution by 
ca. sa. Bowen v. Uiil, 2 Black. 992. 

13 After a prisoner for debt under iol. 
was discharged by justices, pursu- 
ant to the act of poor prisoners, he 
was taken again for above lOOl. at 
the suit of one man, and it was rul- 
ed that he must find special baiL 
Craggett v. Glover, 3 8aUc, 56. 

14 Defendant on a qui tarn action can- 
not be discharged on surrendering* 
his efFects under the lord's act. 
Hart qui torn <^c. v. Hawkins. 3 
Burr. ±822. 1 Black, 372. 

i9 If an insolvent aet anthorizes the 
sessions on the petition of any pris- 
oner to summon his creditors and 
discharge him, a plea thereon most 
shew that the prisoner petitioned 
and the creditors were summoned. 
A plea setting forth his discharge 
only will be bad on a general de- 
murrer ; notwithstanding the dis- 
charge is stated to have been ac- 
cording to the fonn of the statute. 
Turner V. Beak, 2 L, Raym. ±2Q2. 
2 SaUc. 52i. 

16 Where a sherifTs officer is clear- 
ed by the insolvent aet, and an ac-* 
tion is afterwards commenced a- 
gainst the sherilf for his misconditct 
I>rior to his discharge, which the 
ofiicer's security stops by paying 
money ; sudi seenrity may hold the 
insolvent to special bail for such 
subflequeot damnification. Mason 
V. Vere, 2 Black, i2lT. 
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t trnfArtiii debtor to be brooj^ht up Jon of the debtor remain? free under 

. "n fteeond time within the term, if the benefit of the act. Eldertottv. 

'the eonditioii!i be complied \Yith as Freemantle. Lqfft^ 36. 

specified in the act. Bates v. Qam* Si5 l^te. Whether a person who con* 

me. s /lurr. 1391. tracts debts whilst abroad, and sur- 

18 Ciaase in the^ insolrent act for ex-^ 



emptin^ future personal estate from 

exeeatioti foe debts prior to the dis- 

oharsje, extends^ to all persons, and headi, 1 H^ils. 8d. ' 

. not to traders only. Jmsonr.Vi(re. 2fi Statute 92G.2,e.f^j respecting 

* 2 Maeh,, 1309* tb6 imprisoomeiit of the persons of 

19 An insolvent debtor need not plead debtors, construed favourably. J^or- 
the act ; but after judgment oa de- fey v. Vau^mti. 4 Burt, ^325, 
morrer an execution may be dis- 27 Declaring an insolvent debtor ir- 
charged on motion. N[|r shall he relievable beeauise an outlaw,' is a 
be charged with a new promi«ie nullity. CastlematCs Case. 4 i^urr. 
since his discharge at the sessions, 211^. 

occasioned by the old debf. Nor, 28 Party not in actual custody of 

being an attorney, is excepted out gaoler, but only in lock-up-house, 

of ^the act. Unless with respect to not such a prisoner as to be eutitled 

money recovered and received by to his discharge under insolvent 

him as attorney. Ford v. Chilton* debtors act» Qander^s Case. 3 Burr. 

2 Black. 798. 1809. 

20 Insolvent need not plead the act if 29 The act of grace dofh not relieve 
sued for debts accruing before his a forfeiture to which an interest is 
discharge ; but after verdict, judg- vested in another. Sir George Lud» 
ment, and execution, may be dis- ham^ Chamberlain of London, v. Lor 
charged on motion. Yel; if fraud pez. 1 Str. 020. 

be suggested in the discharge, or a- 30 If a person who has been disch'ar- 

ny doubt* as to the time when the ged by an insolvent act give a note 

debt accrued, it shall be put in a liru debt which accrued before his 

course of triai. Hartwdl v. Vere. discharge, there is a sufficient con- 

2 Black. ±^t^ sideration to support an action on 

21 Promise tO[ w^^ve the benefit of the the new promise. Best v. Barber. 
iasol vent debtors act, and pay the 1 Doug, 101, n, 

debt on re4|uest, will revive a debt 31 It seems the place of waiter to 

barred by that «|,ct ; but reqnest the commissioners of the customs is 

must be mad^ before action brought. not within the act. Anon, Lofft^ 

IMt V. Verdier. ^ Black. f2%. 436. 

22 Remaining ah insolvent debtor be- S2 Held, that AttadiUient for nonjpay* 
cause att oirtluvv^ is a nullity. JRex ttient of costs, in a criminal suit oa 
V. Castleiixan. 4 Burr. 2127. 3 W, and M. c. il. was discharged 

23 There isr a sufficient consideration, by the insolvent debtord^ act. dnqn. 
in conscience, toi support an action Lofft, 648. 

for a promise to pay a debt dis-* 83 After one county sessions has de- 

cbargea by an insolvent debtors' tecmined aU insolvent debtor's e&se, 

aet. Best v. I^arber^ 1 Doug, 101^ n. he cannot remove and hear his case 

24 Ji. owes moi^ey to B. aud C, is in another county. Sir Mexander 
di^harged under an insolvent act, Anstruther^s case. 2Str. 1116. 
and gives a note to D. trustee for 84 Opprobrious words spoken by par- 
the benefit of S. This i^ no extin- ty, counsel, or witness, ij'releva.nt 
fi^ttishment of the old debtand crea- to the cause, will be' punished, 
tion of a new ; but an additional The ICin^y. Skinner. Lofft, 63. ^ 
security foi* the old ; and the per- 3J5 Under the iJtat. if G, 3, c. 9% a 
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, debtor «haU not be disreharged. of a- 
ny debt coatracted after the 22d 
January, 1776, though it was con- 
tracted before the defendaut's dis-> 
charge. Ernst v. Sciaccaluga. 1 
Cowp. 527, 

36 One iu . custody upon an attach- 
ment, for non-payment of costs un- 
der stat. 5 and 6 W. find M. c. 11, 
8. 3, may be discharged nnder the 
Lord's act, 32 G. 2, c. 28^ s. 13. 
Rex V. Stokes. Coicp* 136. 

37 It is sufficient evidence of insol- 
vency tbat a person' has compoun- 

, ded with, his creditors. 5 Term 
Uep. 218, n, 

S8 If a defendant be arrested on a ca. 

. sa. and escape, aiid be afterwards 
retaken, and comoiitted to prison in 
the next term, he may apply in the 
following term to be discharged un- 
der the Lord's act 32 G. 2, c. 28,) ; 
for the word« in s. 13 of that sta- 
tute, " charged in execution,^^ mean 
being detained within the walls of 
the prison. Vaughany* DurneW 4» 
Terfn Rep. 367. 

i39 Where a prisoner had been brought 
into the court to be discharged un- 
der the Lord's act, and jipon his ex- 
amination the court ^01 C. P. had 
refused to discharge him j that 
court would not afterwards dis- 
charge him under that act, though 
he made affidavit of circumstances 
in answer to the cause shewn, on 
his examination, against his dis- 
charge, and that those circumstan- 
ces were not then disclosed, owing 
to a mistake : the court also held 
'that the 5th section of 26 G. 3, e« 
44, was only meant to remedy a ne- 
glect, in not taking the benefit of 
the Lord's act, within the time /tmi- 
ted by that act. Thornton ^ aL r. 
Dimphy. 1 fl". Black. lOl. 

40 But the court of K. B. held that 

: where a prisoner had lost the benefit 
of the Lord's act, 32 G. 2, c. 28^ by 
the ignorance or mistake, or even 
misconduct of an agents he might af- 
terward* be discharged under 26 G. 
3, c. 41«, on the ground that that act 
f ^-ovides relief for those who have 


, neglected to take advantage of tha 
former act through ignorance or inis- 
take. Pear ce \* Taylor. ^TermRep^ 
231. 

41 If a prisoner brought up to be dis- 
charged under s. 16, of the Lord's 
act, 32 G. 2, deliver a false sched" 

. ule, and is remanded, the court will 
not at the instance of a creditor e- 
Yen with the prisoner's consent, or- 
der him to be brought up a second 
- time for the purpose of amending 
.. his schedule and assigning over 
.. that property which he had before 
concealed. Hut chins v. HeskeOi. 
1 Bos. Sf PulLi^d., 

42 A defendant in execution for the 
contempt, and for the costs, on a 
quo warranto information may be 
discharged under the Lord's act. 
U. v. Pickerill. Term Rep. 809- 

43 So may an attorney in custody on 
an attachment for not paying over 
money received by him in the course 
of a suit. R. V. Davis. 1 Bos. ^ 

. Pull. 336. 

^ But a prisoner in custody for a con- 
tempt of chancery, in not answering 
and whom that court refused to dis- 
charge, except on . payment of fees, 
cannot be discharged under an in- 
solvent act, 34 G. 39.C. 6;9 : his con- 
tempt not consisting in the nonpay- 
ment of money. Exparie Law- 
rence. 1 Bos. ^ Pull. 477. 

45 Only those prisoners ,for debt, who 
were in custody op, the 12tL FebrU" 
ary 1794, and have continued in the 
sauie- prison to the time of their be- 
ing carried to the sessions to be dis- 

. chained, are entitled to tlie relief 

fiven by the statute .34 O. 3, c. 69. 
ex V. Jones. 6 Term Rep. 28. 

46 If an insolvent debtor brought up 
to the sessions under that iQsolvent 
act be remanded on a charge against 
him of having obtained money by 
false pretences, under s. 37« and he 
give notice that he will disprove 
the ehars^e at a subsequent adjourn- 
ment of the session^, he is entitled 
to be brought up to the adjourned 
sessions for that purpose. R. v. 
The Justices of S^^rrey. 6 Term 
Rep. 76. 
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47 * The effects acquired by an insol- 
vent after his dischai^e under that 
act are liable to be taken in execu- 
tion for a debt due before. Spalton 
V. Moorhtmse. 6 Term Rep. 366. 

48 The defendant having been char- 
ged in execution for the penalty of 
lOOOl. in a bond, (which became 
forfeited for nonpayment %i the in- 
stalment of au annuity secured 
thereby on the day previous to the 
last insolvent act,) the court refused 
4o order that sum to be reduced in 
the marshals book to the sum aetu- 

,iUly due for the arrears of the an- 
nuity, in order that he might take 
the beneiit of th9,t act. Jmd v. AV 
vans. 6 Temn Rep, 399. 

.49 A prisoner who is taken in execn^- 

tion for a sam grater than that to 

which the benefit of an insolvent 

act (as G. 3, e. 0,) is extended, and 

afterwards reduces his debt below 

that sum, is not entitled to be disr 

charged uuder that act in the next 

rterm after he has to reduced his 

•debt, unless itbe also the next term 

<afterhewas'tak6niH«xectttion. J9x- 

parte Hubbar^. ^ Bos Sc FidL 423. 

."^O The insod^sent aet (34>^G. 3, c. 69,) 
.does not di^harge the person o^ an 
in9N»lvent {who is entitled to the 
benefit dT that act) from the pay- 
-meiit of the arrears of an annuity 
-beeoming due after his discharge on 
41. covenant made before the act. 
Marks v. JJpttm, 7 T&rm Rep, 105. 

{Qi But under the words of s.^ St, of 
that act, with respect to delks^ottv 
iii^ duej au insolvent is discharged 
^om the payment of a debt on a 
promissory note or bill of exchange, 
given before, but not payable until 
«tter the ^day mentioned in the act 
SSannawd {Lord) v. Barrow. - 8 
Term Rep, 49. 

ii2 Insolvent debtor's petitioning un- 
der the Lord's act 32 6. 2, and sob- 
sequent acts for their further relief, 
shall be brought into court during 
term time on Mondays and Thurs- 
days only. Reg. Qen^ 7 Term Rep. 

45*. 

m Tiie sta^tiite 37 G. 3, c. 112,.attthor^ 


ised t}i«^ justices of the peace, ^ at 
the ^st or second general quarter 
session or general session to be ho*^ 
den aftef the passing of the act, or 
some adjournment thereof," to dis- 
charge insolvent debtors under cer- 
tain circumstances : the justices iii 
8, at an adjourped session, held jast 
after the act passed, the adjourn- 
ment being of a session holden be- 
ibre the act |»assed, ordered the 
keeper >ef the sheriff!* prison to 
.discharge an insolvent : held, 1st, 
That the adjoorned session had no 
jurisdiction ; 2dly, That the officer 
was not justified in obeying the <»r- 
der of session ; 3dly, That the she* 
-riff was answerable in damages to 
the plaiutiff,.i^t whose suit the insol- 
vent was in custody, for the act of 
the gaoler in discharging the insol- 
vent. Brovc^a s. CompUm. -8 Term 
Rep, 424. 

.54 An order for the discharge of am 
insolvent under the Lord's act,320. 
2, c. 28, 8. 16, cannot be made by a 
judge in term, though summonses 
-were taken out in vacation, and the 
order only delayed until the begins 
>ning of term by an irregularity vfk 
the affidavits. Hasldns y.Morrisi. 
1 Bos. Sf Full ^^. 

,BB One wI>o was arrested at the suit 
of the plaintiff, and liberated on 
bail prior 4o 1st Mardir^ 1801, and 
^was .afterwards committed in exee\i^ 
Iton at the suitof the^ameplain- 
rtiff before the passing of the insol- 
.vent act of the 4l<}lr, 3, c. 70, is en- 
titled to be discharged by the 6th 
se;ction* of that act on the -conditions 
•thereby imposed. And this wher« 
he was so taken in execution upon 
a judgment confessed for the amount 
of the costs as well as for the ori- 
ginal debt, for which he had been 
arrested by wi*it ont<if an inferior 
court beftire ^e first of JtfarcA ; the 
34th sectimi providing^that no pcr- 
sowi entitled to the benefit of the 
act shall be imprisoned by reasos 
of any judgment for any debt, CoMs, 
&c. owing or growing due befiofi;^ 
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the ftftia 1st of Ji&rclu JBU 

#6 . Que \yh& m* as eharged in eiistodjf 

• on mesne process. for a sum exceed- 
ing; l;S0Oi'9 <>n t'^e ist«f JoHuar^y 
ijBO#, is not entilM to be dischar- 
ge«l under the insolvent debtors' 
;ac!t oifthe'4^ G. 3, e. 108^ though 
lite debt were afterwai^s reduced 
by verdict to a sum whteh^ together 
ivith the eosts, did not amount to 
IfiOOi. Exparte Chiffendi. 6 Masty 

• 347. 

$7 The promts of an ecelesiastical 
benefice do net pass to the ass^nees 
«fider an insolvent act, thougii in- 

. eluded in the schedule of the insol- 
vent. ArbuckU V. Cowttm, 3 Bos. 
<§• PdL 321. 

9S An insolvent disehar^d under the 

. ^a Qt* 3; e. 70, cannot be hold^n to 
bail on a biU drawn and indorsed 
over by him previous to the ist of 
MsTchy 103, thoi^h not due till af- 
ter that period. Sharps v. Iff* 
grave. 3 Bos. ^ Pull. 394. 

B9 The Stat. 2 G. 2, e. 22^ and other 
acts of the same class, making s^e- 
neral provisions for the relief of in- 
solvent debtors, chaq^ in execu- 
tion on process is&uing; out of any 
of the courts of iaw^ extend to iu- 

• ferior as well as superior jurisdic- 
tions, but the application in both 
instances jstust be jnade before tlie 
end of the next term after the pri- 
soner is charged in execution ; ex- 
cept he can shew that bis nes^lect 
arose from ii^noraree or mistake. 
The Kins: v. TAe. Bailiffs of Ips- 
ivich. 7 East, 84- 

^0 Mandamus to tbe quarter sessions 
to enquire and s^ve the benefit of 
the insolvent debtors' act to a pris- 
oner, if he were entitled to it, deni- 
ed, where it appeared that he was 
in exeetition on tlie 1st of January^ 
1804, for a lar^r sum than the act 
extended to p thoufi^h part of such 
sum were compoeed of a debt upon 
a jodgmoit recovered, which the 
judgment creditor had an election 
^iven him by the lord chancellor to 
prove .under the pommisoion by a 




future day^ not arrived ; but whieii 
it wfljB stated that he had elected so 
to prove and to abandon his judg- 
ment before the 1st of Janztar^, 1801', 
though the prisoner was not dis- 
charged by a judge's order from 
soch execution till long after that 
day, Encparte John King. 7 Easty 
91. 

61 One in custody by attadiment for 
Qon-paynient of money under 20l. 

, found due by aTi award made by 
rule of court, is not entitled to his 
^discharge under the stat. 43 G. 3, 
c. 123 ; that being confined to per- 
sons in execution upon any judg* 
ment. Tlie King v. Hubbard. 10 
East^ 408. 

62 A debtor or one bound to indemni- 
fy his sureties may secure his cre- 
ditors or sureties by honestly pledg- 
ing his property, or conveying it 
in trust for their use, with their 
consent. Stevens et at. v. Bdl. 6 
Mass. 33^. 

When in such ease schedules of the 
effects conveyed, or of the amount 
of the debts or of the liabilities to 
be indemnified against are not made 
at the time of pledging the proper^ 

. ty, it furnishes prima facie a pre- 

.'. suqaptioa of fraud ; but this pre-X 
sumption may be removed by ijsb 
facts attending the transaction. /^ 1%. 

But a debtor may n^t convey his es- 
tate in trust for creditors generally 
without their consent. IMd. 

63 J. being an insolvent, assigned all 
his property to trustees, on the 16th 
Bf January^ 1793, for the benefit of 
his creditors ; and a debt due from 
Bt was included in tbe assisn- 
ment. In an action broi^ht by the 
assignees against B, he offered, as 
a set-oil^ a note otJ. which he had 
purchased in 1793, after it had be- 

- ebme due, and it was held that the 
notie was to be presumed to have 
been purchased after the assign- 
ment, and that it could not be set 
off against the debt due from B. to 

, the insolvent. Johnson v. Blood' 
good* i Johns. Cos. 5i. 

64 If an indorsee of a pfomissorj 
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note pay it, after the maker hai ob- 
tained his disehargie voder the ior 
solvent aet, he may recover the a- 
mount of the maker, notwithstand- 
ing his discharge. Frost v. Carter. 
1 Johns. Cas. 7'A. 

65 ^V bare a persdn had given a bond 
and warrant of attorney, and after- 
wards became insolvent, and ob- 
tained his dischai^e under the act, 
and a judgment was afterwards en- 
tered upon the warrant uf attorney, 
the eoort, on motion, ordered the 
judgment to be set aside. Billings 
V. Skult. i Johns, Cases^ 105. 

66 Where the defendant obtained his 
discharge nnder the insolvent act, 
pendente lite^ in time to plead it, or 
give it in evidence at the trial, but 
neglected to do so, the court after a 
judgment by default against him, 
and a surrender by his bail refused 
to discharge him front custody 
Valkenber^ v. Dederick, 1 Johns. 
Cas. 133. 

67 The possession of an insolvent, af- 
ter a bona fide assignment of all his 
estate for the benefiit of all his cre- 

, ditors, is not fraudulent, when con- 
tinued at the request and for the 
benefit of his assignees, who used 
due dilis^enee to get possession. 
Vredenbergh v. White and Stout, 1 
Johns. Cas. i5S. 

68 Where a plaintiff in a cause was 
nonsuited in 1799, an4 a judscment 
of nonsuit entered in 1800, and the 
plaintiff obtained his dischai^ in 
*^'*ovember 1800, and the costs of 
the nonsuit were not taxed until af- 
ter his discharge, it was held that 
the costs were not a debt, until tax- 
ation, and that the plaintiff was 
not therefore discharged from the 
costs. Cone v. WhUaker* 2 Johns. 
Cases, 280. 

(9 Where a judgment of non pros^ on 
a certiorarij from a justice's court, 
^vas obtained in October term, and 
'the plaintilfin error was, afterwards, 
on the 7th J^ovember, discharged, 
nnder the insolvent act, it was held, 
that die judgment for costs, in Oc- 
tober term, eoastituted a debt liqui- 


dated, or capable of liqnidatioii^ at 
that time, and was discharged by 
the certificate. Thomas v.* Strieker. 
3 Johns. Cas. 90. 

70 Where an insolvent debtor omit- 
ted to insert, in the inventory of 
debts due to him, a claim on the IT" 
nxted States, for services performed 
during the war, for which claim he 
received a compensation after his dis- 
charge $ it w^as held, that the con- 
cealment was fraudulent and his 
discharge void. Dmitan v. JUuboys. 
3 Johns. Cas. 125. 

71 A disehai^ under the insolvent 
act is conclusive as to the fact» set 
forth in it, and cannot be avoided 
except for the particular causes or 
frauds specified iu the act. Lester 
V. Thompson ^ White. 1 Johns, 
Bep. 309. 

72 U. executed a bond in a penal sum 
*to C. and JV*. conditioned to procure 

within six months, certain convey- 
ances to be executed and recorded, 
so as to perfect the title to certain 
lands conveyed by H. to C* and JVl 
Two years after the bond had be- 
come forfeited, H. became insolvent, 
and obtained his discharge under 
the insolvent act. In an action 
brought against him, afterwards on 
the bond, it was held to be a debt 
provable under the act ; and that, 
therefore, the insolvent was dis- 
charged from it. Clinton and ^or^ 
ton V. Bart. 1 Johns. Rep. 37ff. 

73 A plea of a discharge under the 
insolvent act, need not set forth spe- 
cially all the proceedings previous 
to the certificate of discliarge. It 
is. sufficient if the discharge itself be 
set forth verbatim. Service v. JET^er- 
manee. 1 Johns. Bep. 91. 

74 To entitle the United States to a 
preference over other creditors, it 
roust be shown that the debtor was 
insolvent and voluntarily assigned 
all his property for the benefit of 
his creditors ; or that an attach- 
ment has been taken out against his 
property, as an absent or absconding 
debtor, and prosecuted to elTect. 
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JPLean v. Rankin and Heyer. 3 
Jahns^ Rep, 369. 

75 The omission of a prisoner under 
the act " for the relief of debtors, 
with, respect to the imprisonment of 
their persons," to insert in the ae- 
t;ount of his estate, set forth in his 
petition, certain debts dne to him, 
will not pre<^ent his discharge, if 
the omission appear to have arisen 
from misapprehension, and not'A'om 
any fraudulent intent ; but the court 
will permit the debts to be inserted 
in the accoaut, when the prisoner 
is brought up for his discharge. 
^rodie and JDenniston v. Stephens. 
2 J(^ns. Rep, 289. 

T6 If a prisoner in execution on a 
judgment of a. court of common 
pleas, be duly discharge^ by such 
Ajourt, under the act "for" the relief 
of debtors, with respect to the iqi- 
prisountent of their persons," and 
afterwards remove . into another 
county, no -action can, afterwards, 
he brought against him for the deht, 
or on *the judgment, unless he be 
convicted of willfai perjnry, in ob- 
taining his discharge, though lie 
has sufficient property in the county 
where he has removed, but not in 
the county where the jsdgment was 
rendered. Peebles v. Kittle, 2 
Johns. Rep, 363. 

This is a casus omissus in the act. 

Ibid. 

77 Where tlie defendant in a stfit, 
promised to pay the costs, if the 
plaintiflT would not oppose his dis- 
charge, under the insolvent act, and 
the defendant accordingly obtained 
liis discharge ; and the plaintiff, af- 
terwards, brought an action on the 
promise, to recover the costs, and 
(lie defendant pleaded his discharge 
it was held, that the promise was 
founded on an illegal consideration, 
and void. Waite v. Harper, 2 
Johns. Rep. 386. 

78 Where •&. an insolvent debtor, pe- 
titioned for his discharge, under the 
insolvent act, and on the day ap- 
p:>iiited for the creditors to show 
;eause, &e. B. oae of the creditors^ 


appeared and showed oause agaiftst 
the discharge ; and it was then a- 
greed between A. and B, that if the 
latter would withdraw all opposi- 
tion to the discharge, &c. C. andD. 
should execute a bond to B. condi- 
tioned to deliver him A.^s notes 
with approved indorsements, in 15 
days after «^.'s discharge, payable 
in instalments, which bond was ac- 
cordingly executed, and delivered 
to B. who, afterwards, brought aii 
action on the bond against C and 
Z>. It was held that the bond was 
illegal and void, as against the po- 
licy and intent of the insolvent act. 
Bruce V. Lee and Mullikin, 4: Johns, 
Rep. 410. 

79 Where » suit was brought in the 
name of an insolvent, in a court of 
common pleas, but for the benefit of 
the assignees, and the plaintiff re- 
covered less than 25 dollars ; on 
bringing a writ of error to this court, 
the assignees were ordered to give 
seenrity for the costs. Ketcham and 
Blake v. Clark. 4 Johns. Rep, 48^ 

80 Where a judgment is obtained a- 
gainst a pers^on, who, afterwards, 
obtains his discharge under the in- 
solvent act, I^Bt before the costs are 
taxed, or the judgment roll signed, 
the costs cannot be recovered of the 
insolvent. Waxne y. Constant, 9 
Johns, Rep, '±35. 

81 After bail had become fixed, and ^ 
judgment entered against them bH 
the reeoguizance, the principal ob- 
tained his discharge under the in<- 
solvent act, a ca. sa. was tlien issu*- 
ed against the hatl who paid the 
debt, and, afterwards, brought an 
action against the principal to re- 
cover the amount paid ; and it was 
held, that the prineipal could not 
plead his discharge, as the debt was 
nof made certain, untH after he had 
obtained his iliseharge.. Buel y^ 
Gordon. 6 Johns. Rep. 12&. 

83 The debt of a person disehai^d 
under the insolvent act is due in 
conscience, and is ^ sufficient cent- 
sideration for a new promise to p^ay 
tlie debt. Stoutmt y, Eedoti, 7 
Johns, Rep. 33. 
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88 If an insQlvenl who lias obtained 
his discharge iiiider the insolvent 
act, audertakes to plead speeially, 
and to state all the proceedings in 
relation tov his discharge, he must 
stale a conformity to the act, in ev- 
ery respect ; and if he does not state 
the facts eorreetly, and especially) 
if he does not state that thrte fourths 
of his creditors in amount, subscrib- 
4^(1 his petition, &c. so as to give 
the judge jurisdiction, the plea is 
bad!. Frary y. Dakin, 7 Johns. 
Rep. 75. 

8^ A person in prison on execution, 
who has obtained his discharge, no- 
bler the ^' act for the relief of debt- 

• ors with respect to the impri^n- 

. ment of their persons," (sess. 24, e. 
66,) passed the 24th Marchy 1901, 
may, by virtue of the 7th section of 
the '^ act to amend the act for giv- 
inv; relief in cases of insolvency, 
passed the Sih^pril^ 1808, (sess. 31, 
c 163,) be proceeded against by ac- 
tion of debt, thoua;h he was di^c barg- 
ed in 1802^,' previous to passing the 

, last act, which provides that he 
»;hall not be held to bail, or his bo- 
dy be taken in execution, on any 
judgment obtained in such action : 
jind such action is no infringement 
of the immunity vested in him, by 
. -virtue of his discharge under the 
£rst act. 8pencer v. Ilicliardson, 
7 Johns, Rep, 116. 

83 A discharge under the insolvent 
act of the state of Connecticut^ by 
which the joersott, of the debtor is 
protected from arrest and imprison- 
ment, for any debt due to any credi- 
tor named m the insolvent debtor^s 

. petition, is no bar to a suit by any 

. such creditor asrainst such debtor, 
in this state. IFhite v. Ckrpenter. 
7 Johns. Rep. 117. 

Sncli discharge is limited to the per- 
son only, without dischai^ing the 
debt, and is local in its effect. Ibid. 

85 The costs of suit mentioTted in the 
3l8t section of the act giving relief 
in cases of insolvency, (sess. 24, c. 
t3l,} do not mean costs arising on 


suits before institiited by the insol- 
vent. Such costs are not entitled 
to a preference over other debts. 
JJey V. Lovett and others. 7 Johns., 
Rep. 874, 

87 A person discharged as an insoU 
vent debtor, cannot maintain an ac- 
tion in his own name, for a debt 

, previously due. 2 DaUasy 276. 

88 By the insolvent law of Mmn^aniy 
of sd January^ 1800, the chaneeUor 
of Maryland could not discharge an 
insolvent citizen of. Maryland nam- 
ed in that law, and who resided in 
the district of CUumbia at the lima 
of its separation from Maryland^ 
unless the insolvent had complied 
with all the requisites of the insol- 
vent law, so as to entitle himself to 
a discharge before the separation. 
Reily v. £imar etal. 2 Cranch^ 344. 

^uerej Whether an insolvent who has 
neglected at law to plead his dis- 
charge, can avail himself of it in 
equity ? Ibid. 

89 A certificate of discharge under 
the insolvent act of Maryland of 3d 
January^ 1800, relates back to thi» 
date of the deed of trust, and the 
applicant must show himself to be 
a citizen of Maryhmd on that day. 
ReUy V. Lainar est al. 2 Cranch^ 349. 

90 In all cases of insolvency of their 
debtor, the United States are enti- 
tled to priority 4»f payment out of. 
his effects. United States v. Fisher 
et al. 2 Cranchj 358. 

91 A discharge under an insolvent 
law, obtained hf frauds is a discharge 

. in due course of law. Simms v. Sui' 
cum. 3 Cranchf 300. 

92 A discharge of an insolvent debtor, 
under the insQlvent law of Virgin* 
ia, by two magistrates, (one of 
whom was incompetent by reason 
of interest) is void. Stacum v. 
Simms. 5 Cranch^ 363. 


INSOLVENT ESTATES. 

1 If a demand in favour of an insol-' 

vent estate against one claiming as 

< a creditor exceeds the claim of tfao 
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-leredilor, it is toot it saVject for the 
report of the eommissioners ap- 
pointed to receive and examine the 
vlaims upon sueh estate. 2 Mass* 

2 ' When an exeentor or adnrinistra- 
tor has represented the estate of his 
testator or intestate to be insofyent 
and a eoiQmission is* thereupon a- 
ivarded, there is an apparent tnsol^ 
vency; whea a distribution is de-' 
creed', the ins^lreney beeomes abso- 
Itde. Bunt t. Whitnetf^ admin. 4 
Mass, 6:20. 

8 In au actH^n brought against an 
executor or admiitistrator during an 
apparent insolvency, the defendant 
may abate the plaintiff's writ, by 
'pleading the insolvency, and ad- 
hiitling the' creditor's tlemand ; if 
he dispute the demand, the plaintiff 
may have judgment, but not execu- 
tion ; if the aetioa be commenced 
hefore- an apparent insolvency, it 
shall be continued until it shall ap- 
pear whether there is, or is not such 
' an insolvency, and if there is, the 
plaintiff, as before, thay have' judg- 
ment, but not execution. Ibid. 

The second exception in sec 2^ of the 
statute 178^, c. 66, applies only to 
cases, in which an apparent insol- 
vency has taken place within a 
year. Ibid. ' 

4* If pending aii action commcTleed 
for a just cause against an executor 
or administrator, an absolute insol- 
vency of the estate 'of the testator 
or intestate takel place, and the 
whole estate, being legally appro- 
priated, furnishes no dividend to the 
creditors, the plaintiff cannot have 

- judgment : neither can the eiecntor 
or administrator recover costs. lb. 

& Where a judge of probate had re- 
jected a representation of insolren- 

, cy, made by an administrator ; and 
upon a second application, which 
the administrator offered to support 
by legal evidence, again refused to 
receive it, giving his former decis- 
sion as ja reason for the second de- 
nial, he was commanded to receive 
the evidence, and to decree thereon 


according to law. Suckman, adm*^ 
y. Phelps, 6 Mi8s» 448. 


INSPECTION OF BOOKS, PA- 
PERS, &e» 

i Access granted to books of coiirt 
of conseienee. Wilson v. Rogers S[ 
another. 2 1^. i24i2: 

2 A man shall not be eompelled to 
produce or give a copy of books of 
a private* nature, particularly if the 
object is to obtain evidence in sup- 
port of a criminal prosecution a- 
gainst him. The books of the elec- 

' tions, receipts, and disbursemeats of 
persons incorporated by a private 
act for repairing highways and tak- 
ing care of a charity, are of a pri- 
vate nature. The i^ueen v. Miad, 
2 Z. Raynu 92^. 

3 Rule for the plaintiff to inspect, 
and for production of court rolls re- 
lating to the defendant's title, in an 
action by one copyholder against a-^ 
nother for encroachment on the 
common. Foikard v. HenieL 2 
Black. 1061. 

4f Persons empowered by statute 3, 
G. 3, e. 10, to inspect the entries of 
freemen, have a right to inspect all 
boofcs^ papers, &c. in which the ad- 
missions of freemen are entered; 
and where there are two or more 
bailiffs, &e. of a borough or corpo- 
rations, a joint action will lie if they 
refuse inspection, though the words 
of the statute are in the singular 
number, mayor ^baiUff, S^c. Hchul* 
dam V. Bunnis Sf al. Cowp, 193. 

I> «A prebendary may inspect the 
books of the chapters in a suit con- 
oerniug his prebend, at seasouabl^ 
times. FouRg' v. Lynch, l Black. 
27. 

6 Inspection of the books of Clements 
Inn (to prove payment of poor's 
rates -by the society or its .being 
within the parish of St. ClemenTs 
Danes^) denied. ^Uan v. Tap. 2 
Black, sao. 

y The court will never compel a de- 
fendant in a criminal prose£utioQ to 
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prodiHee evidence against himself. 
The eourt will not compel the pro^- 
dnetion of books of a private nature 
in favour of a person who has no 
interBSt in them. The customhouse 
books are of a private nature. Rex 
T. fVorsenhamf et oik ± L. Baym. 
708. 
8 On an information against a ma* 
gistrate of a corporation for a mis- 
demeanor, the prosecutor shall not 
have a rule to inspect the corpora- 
tion books, in order to furnish evi- 
dence. The King r. Dr. Fumdt. 

1 l^nck. 37. 

% A freeholder within the manor 
may inspect the court rolls. Ad^ 
dington v. Clode. 2 Black. 1030. 

io No inspection of books, &c. till is- 
sue joined. Hodges v. Jltkis. 2 
Black. 877. 

11 Where books of a corporation may- 
be inspected on disputes to which 
they are na parties. The King v. 
The Fraternity of Hostmen in JV^- 
castle upon Tyne. 2 Str. 1223. 

12 In an action in which the question 
is, whether an estate belongs to the 
parson or impropriatur of a parish, 
or to the parish at large ? the par- 
son or impropriator has no right to 
see the parish books. Cox v. Cop- 
ping. 1 L. Raym. 337. 

13 Rule to inspect, at what time 
grantable, and how long in force in 
jnandamus^s' And informations in na- 
ture of qrw warranto. The King v. 
^oitlnglmm. i Black. 59. 

14* Rule to compel a corporation to 
furnish evidence from tneit* book^ 
in a criminal prosecution, denied. 
The King v. Ileyden. 1 Black. 351. 

Id Rule made for a plaintift* to pro* 
duce hh books. Goater v. J^Tunely. 

2 Str. 1130. 

15 The court refused to make a rule 

upon the East India company, to 

inspect their private books relating 

' to the appointment of theirser%'ants. 

Murray v. Thomhill. 2 Str. 7l7. 

17 No inspection of books by a pros- 
ecutor of a misdemeanor. The 
King V. Cornelias and another. 2 


Str. 1210. 
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18 Access to b6oks granted. Moody 
V. Thurston. 1 Str. 304». 

19 No rule to inspect books on claim 
of right to hoM a leet The King 
V. Dr. Bridgeman. 2 Str. I20af. 

20 A stranger to a corporation has no 
right to a rule to inspect the book* 
thereof till issue is joined. Hodges 
V. Mkis. 8 fTHs. 398. 2 Black. 
877. 

21 Leave given to inspect hooks in 
which boundaries are entered. 
Warrinen v. Giles. 2 Str. 954. 

22 No access to books of post-office 
in collateral actions. Crew qui torn 
V. Saunders. 2 Str. 100^. 

23 Where a corporation was plaintiff 
in a civil action, the eourt of B. R. 
granted leave to inspect their books 
to the defendant, as of course. Lynn 
Corporation v. Denton. Term Rep* 
6.89. 

24f In an action by a corporation for 
tolls againiit a stranger, the court 
gave the defendant leave to inspect 
snch part of the deeds, &e. in (he 
custody of the corporation as relat- 
ed to the question : and the rule 
was made on the town clerk to grant 
such inspection on oath. JBarnsto- 
ple Corp. Y. Lathey. 3 Term Rep.- 

' 303. 

25 But on consideration, and bearing 
counsel, Lord Ksnyon G. J. and the 
eourt delivered their opinion that 
such inspection ought not to be eott- 
sidered grantable as matter of 
course : and in an action by a cor- 
poration for tolls, they refused leava 
to inspect the corporation muni- 
ments on the application of the de- 
fendant, ja stranger to the corpora- 
tion. Southampton Corp. v. Graves* 
8 Term Rep. 090. 

26 In cases of criminal prosecutions, 
and in an action for a penalty a- 
gainst a postmaster on stat. 9, Jnn^ 
c. 10, leave to inspect the books de- 
fied. 1 Term Rep. 689. 

27 Leave to inspect the court rolU, 
&c. of a manor granted on the ap- 
plication of a tenant of the manor, 
who had been refused that permis- 
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sioa bj the lord. R* v. Shdiey* d 
Term Mep. 14i. 
i28 Bqt in a question between the lord 
and a stranger^ sueh permission re- 
fused. Talbot V. Villeboys, (eited.) 
^ U Term Rep. i^2. 

29 And tbe court said, that even a 
' freehold tenant of a manor has uo 

right to inspect th^ court rolls, un« 
' less some cause is depending in 
^ Avhich his right may be involved. 
' R. V. Algood: 7 Term Rep. 746. 

30 Where an information was filed by 
the attorney -p^eneral against an of- 
ficer of tbe jSast India company on 
charges of delinquency in India, 
founded upon the report of a board 
of inquiry thercy the court refused 

' to grant the defendant an inspection 
\ pf tbat report, and declared that 

they had no discretionary power to 

grant it. R. v. Holland. 4 Term 
. Mep. 691. 

31 It is not necessary in penal actions 
'to give notice to tfie defendant him' 

^^If to produce papers, &c. ; notice 
tq his agent or attorney is suffieient. 
Cates g. t. v. tfirder. 3 Term R^. 

306. 

82 in tiP9ver for goods by the assignees 
ot a bankrupt, where the defence 
was that they were "^old by the 

^ plaintiff, and defendant moved for 
\ leave to inspect the bankrupt's sale 

Vpok;s, the court gave htm time to 

plea49 in order that he might gain 

time to obtain a discovery jrom the 

court of chancery i^the meanwhilp. 

WHitten V. Vaxdd. 2 Term Rep. 

683.. 

83 Where two parties had betted up- 
on a certain event, to ascertain 
which it was necessary to inspect 
the public revenne books, and the 
proper officer was served with a suIh 
poma duces tecum ; Lord Mansfield^ 
i^nd Mr. Justice Ashhurst, severally 
held at rdsi prius that the ofllicer 
was not bound to produce them. J2 
T. Rep. 616. 
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T. Abandonment. 
II. Agent y of Insurance %• 

III, Barratry. 

IV. Deviation. 
Y. Fraud, Concealment, or O^nis* 

sion. 
YL Loss ; what shall be consider' 

ed within the Policy, 
Yll. Loss ; Total. 
YIII. Loss i Average. 
IX. Folicy $ suijject of; construe " 
tionof; actions on $ and of 
insurable interest. 
X. Double Insurance and Reassu- 
rance. 
XI. Return of Premium. 
XII. Void, vacated, or illegaL 
XIII. Warranty, or Representation. 
XI Y. Lives ; Insurance on. 
XY. Buildings ; Insurance on. 
XYi. Evidence. 
XYII. Other Points relative to. 

I. Abandonment 

* 

1 The insured who abandons can on- 
ly recover for the actual loss at the 
time of his abandonment. Hamilton 
Y.Mendez. 1 Black. 2>70. 

2 If a party in agreement for insu- 
rance has a loss, and is eontribnte- 
rv to the losses of the other parties 
therein, they must be contributory 
to his losses. Reed v. Cole. 8 
J5Mrr. 1512. 

3 A ship and goods being secured 
for a voyage, if the ship is taken 
and recaptured, and, after the re- 
capture, the captain, acting fairly 
for th^ benefit of his employers, 
sell tbe ship and cargo, and there- 
by put an end to the voyage, the in- 
sured may abandon, and recover as 
for a total loss. Miller v. Fletcher^ 
1 Doug. 231. 

4 If tbe voyage is lost, or not worth 
puTHuing, if the salvage is high, if 
farther expence is necessary, u the 
underwriter will not at all events 
undertake to pay that expence, the 
insured may abandon; notwithstand- 


EfSURANfcfe L 


219 


Ing a reeaptare. Miles v. Fletcher. 
1 Doug, 230. 

JH Owners of ships are not entitled to 
abandon, unless at some period of 
the voyage there has been a total 
loss ; and where the jury have 
fbubdoniy an average loss, ocea- 
iioned by the perils of the sea, the 
court are precluded from saying 
there has been a total loss. Caza- 
let S[ (U. V. St. Barbe. 1 Term Mep. 
187. 

6 Where the voyage is lost, tiut the 
property is saved, the owners may 
abandon. jy[itchell v. MdU. X Terin> 
Rep. 608. 

1f When the assitree receive intelli'- 
gence ofsuoh a loss asentilles them 
to abandon, they must make their 
election in the first instance ; and if 
•they abancion, they must give the 
•underwriters notice in a reasonable 
itinie ; otherwise they w^ive their 
'Tight to abandon, and can only re- 
cover for^n average ;loss. X Xfehn 

jfigw. 60S. 

^ i8»t if the insured, 1»earing that 
his «hip i^ much disabled, and hds 
jlnt into port4o J'epair, express his 
desire tcF .thfe underwriters to aban- 
don, and 4)0 dissuaded from it by 
thetti, and they order th^ repairs to 
be ^ade, they are liable to tne owa- 
^er for all the Sfibse^iient damage 
occasioned by that refusal, though 
it should amount to the whole sum 
insnred. Da Costa y. J\l*etrnh4m, 2 
Term Rep. 407. 

•S On a wagering policy the assured 
cannot abandon. Khden Kemp r. 
Vijs^, 1 Term Hep. 304. 

id Where ah act or barratry has befen 
committed during -the voyage, as by 
smuggling, Which subjects the vesk 
lel to torieitare, qu. How fair the 
assured, may abanaon ? Loekyer S[ 
id. V. Pffley. 1 Term Rep. 232. • 

11 While a ship was forcibly detain- 
ed in a foreign port, the owner a- 
bandoncd, first the shtp, and then 
ih& freight, to the different sets of. 
\iTiderwriters thereon, who paid as 
for a total loss ; after which the sh.ip 
was liberated, reshipped her cargo, 


which had been taken ont, and re- 
turned home, earning freight^ whicb. 
was received by (he assured, ^ua* 
re, whether the assured after the a* 
bandonment of the ship, (which 
was a seeking, and not a chartered 
ship,; on which a distinction may 
arise) could abandon the freight te 
another set of underwriters ? Bat 
;assuming that he might, the ship 
and frei^ are salvage to the differ- 
.ent underwriters, alter deducting 
the following &«peiiees, which mu^t 
be apportioned between them ae^ 
cording to their several interests : 
1, The expencee of the ship and 
ccrew inMhe foreign port,'iDieludiog 
port eliai^es (beside the expence of 
shipping the vCargo, which exclu- 
sively belongs to the nnderwriters 
iOn freight*) 2. Insurance thereon* 
3. Wages :and provisions of the 
'Crew from -their liberation in the 
^foreign port :tiil their discharge 
here. i*. ]Wages .{pl*ovisions were 
supplied by the foreign government) 
:to the crew during their detention* 
But the\a8snred was not entitled to 
deduct oqtthefreiglit receivedjpaya- 
able to the underwriter on freight* 
i. Charges paid at tbe port of dis- 
/Charge on ship and eargo. 2. Jn- 
surance on ship. 3. Diminution in 
value of ship and tackle by wdar 
:and tear on the voyage homer 
Sliarp V. Qladstom. 7 East, 24. 
4-2 A vessel sailing with corn, insu- 
red from Waterford in Trdand, to 
.Liverpool, by a policy, with a me- 
•moraudum to be free from all but 

feneral average, .was stranded near 
Vaterford, on the 28th fit Jantmry, 
and tne vessd continued at high 
^tide unth^r %vater for near a month, 
during wbicl^ time from the 31st, 
•the assured at low water were em- 
ployed in saving the cargo/ thq 
whole of which was damaged, hxd 
the greater part recovered and kiln- 
dried : but no notice of abandpn- 
mertt was given to the underwriters 
i:i London till the 18th Feb. though 
there is a constant regular intiefr- 
epurse tetweeii Waterford and lipn 
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erfoolf where some of the aMnred 
li^ed ; which notice was holdeQ to 
be out of time. For whether or not 
upon such policy, where there was 
uu opportuuitj of seudins the corn 
saved to its pJaee of destinatloo, 
M'ithin two months after the acci- 
dent, in another vessel, the assursd 
were entitled to abandon, as in ease 
of a total loss ; at all events they 
ought (^ have made their elec^tioa 
to abandon within a reasonable time 
(on which it seem^ the judge eti^ht 
to instruct the jury under the cir< 
cumstanees of the case j)**'**^ they 
eaunet take the ehanoe of endeav- 
ouring fi riiit to save and make the best 

• of the cargo on their own account^ 
and afterwards abandon when they 
. find that th^y eannot turn it to their 
advantage. .Anderson v. The Boy* 
at Exdiaifi^^BjsSu Company* 7 Easty 
38, ' 

%Z It is no breaeh of neutrality for a 
neutral ship to carry enemy's pro- 
. perty from, its own to the eneniy^s 
country ; the voyage and commerce 
not. being of a. hostile description^ 
nor otherwise expressly or implied- 
Jy forbidden by the law or policy of 
this country; though the neutral 
thereby subjects his ship to be de- 

^.tained and carried into b. British 

.* 'port for the purpose of search. And 
therefpre a British onderwriter, af»- 
tor condemnation of the enemy's 
goods foifnd on board, and tlie libe- 
ration of the ship and the rest . of 
the cargo, is liable to thfi neutral 
owner of goods insured in -the same 

^ ship, whose voyage was so interrupt 
ted, either as for a total loss, if no- 
tice of abandonment upon the loss, of 
the voyage be given in reasonable 
time; of for an leverage ' loss, if 
such notice be given out of time. 
Barker v. Blcdces, 9 East^ 283. 

if4» Where a neutral ship hound from 
•America to Havre was so detained 
and brou8;ht into a British port ; 
and pendtpg proceedings in the ad- 
miralty the king declared Havre in 
a state of blockade, by which the 
further proseentioQ of the voyage 


was prohibited ; this was held a to' 
tal loss of the avarage, which enti- 
tled the assured to stuandon. Ibid. 

id But the blockade of Havre hav- 
ing been publicly notified here on: 
the 6th of , Sept, ; and no notice of 
abandonment given till the lith of 
October^ nor any exeuse substantia- 
ted for npt giving it sooner for 

' want of copipetent authority before, 
nor any authority shewn for giving 
it then : held that the notice was 
out of time : and this, though the 
plaintiff's agents in this country 
had ne notice till the 17th of Oeto- 
her of the decree for restoration of 
the ship and goods in auestion^ 
whicli had been pronouncejl on the 
8th of October, Ibid. 

16 A ship insured from Jamaica to 
Liverpool was eaptured in the eourse 
of her voyage, and recaptured in a 
few days ; and the assured having 
received intelligence of the eapt ure, 
but not pf the recapture, gave no- 
tice of abandonment : and soon af- 
ter receiving intelligence of the re- 
capture, and that the ship was safe 
in the possession of the reeaptors, in 
a port in Ireland^ but without any 
farther knowledge of her state and 
condition, he persisted in his notice 
' of abandonment ; but the ship was 
afterwards restored to his posses- 
sion without damage and arrived at 
Z.it;erpoo/i,and earned her freight ; the 
salvage and charges of the reeaptnro 
amounting only to I5l. 4s. 8d. per 
cent' : held that he was not entitled 
to abandon ; it appearing in the re- 
sult that at the time when the no- 
tice of abandonment was given, it 
was in faet only a partial and not 
a total loss., as the assured suppo- 
sed ; and there being: no subseqnent 
circumstanoes, such as the loss of 
XPyage, high salvage, &e. to eontin- 
ueit a total loe^s. And quare, whe- 
ther in any ease, if that, which in 
its inception was a temporary total 
loss, torn out by subsequent eveiits 
to be only a partial loss, before any 
aetion brQtfght, the assured be enti- 
tled to insist on his notice to ninupp^ 
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don^iveo daring tlie eJLi»te]ie;i of 
Bueli temporary (otal loss. 

The like poiotwas ruled on the freight 
policy, on which there was a par- 
tial loss of I3i. lis. bA. per cent. 

But at any rate if the underwriters ac- 
cept the offer of abandonment, 
made upon such temporary total 
loss, both parties are bound by it. 
Bainbridge v. J^Tielsaru 10 JSasif 
329. 

±7 A foreigner insuring in this conn- 
try his ship or goods on a voyage is 
not entitled to abandon upon an em- 
bargo laid on the property in the 
ports of his own country, as his as- 
sent is virtually implied to every 
act of his own government, and 
makes such embargo his own volun- 
tary act. And goods having been 
consigned by such foreigner on his 
own account and risk to Briti^ 
merchants here, who in consequence 
of such consignment made advan- 
ces to tlie foreigner, and made insu- 
rance upon the goods on his ac- 
count, defiling him with the premi- 
ums; and the goods were after- 
wards abandoned in consequence of 
suck embargo , held that as the fo- 
Teigner could n6t recover against 
the underwriters^ his consignees 
could not recover their advances un- 
der a policy made for the benefit of 
the foreigner, though made in their 
namcsy as interest might appear; 
however, they might have insured 
their separate interests hy a policy 
made on their own account. Con- 
way S[ Davidson v. Orey. ^0 Easty 

536. 

18 Insnred must give reasonable no- 
tice of his intention to abnudon. 1 
Mass, 2fi4i, 

19 When an abandonment is offered 
to underwriters by the assured, it is 
not necessary to produce evidence 
of the loss under oath. Munsan y« 
Hie J\r. E, Mirine Ins, Chmpany. ^ 
Mass, 88. 

.20 Where by the terms of a policy of 
insnraneie a loss is payable at a giv- 
en time after notice thereof, if at 
the time of abandonment the assured 
had a right to recover for a total 


loes, this riglit will net be affected 
by the credit thus given to the assn^- 
rers in the payment of the loss, al- 
though in the mean time it has cea- 
sed to bet. tal. Ibid. 
2± Whether the obligations and rights 
of the parties to a policy of insu- 
rance are determined by the actual 
state of the facts, or of the intelli- 
geoee received, at the time of an of- 
fer to abandon, quare* Dorr v.. The 
JV*. E. Marine Iti», Comptmy. 4 
Mobs, 22i. 

22 Of the reasonable time ^er re- 
ceiving intelligence of a loss, with- 
in which the insured must abandon, 
to entitle him to recover for a total 
loss. Smiih v. The J^Teipburyport 
Marine Ins, Co. ^ Miss. 668. 

23 The right to abandoa is a vested 
right, which when once exercised, 
subsequent events cannot take a- 
way, without the consent of the as- 
sured, expressed or implied. JFood 
V. The Lincoln and Keundfeck Ins, 
Co. 6 Mass. 479. 

24 A ship becomes a wreek,j¥hen in 
consequence of injuries of received, 
she is rendered absolutely innavi- 
gable, or unable to pursue her voy- 
age, without repairs exceeding the 
half of her value, such is a total 
loss and the assured may abandon. 
Ibid. 

In what eases of stranding the owner 
of a ship may abandon to the insu- 
rers^ Ibid. 

If a partial loss happen to a ship in- 
sured upon time, and afterwards a 
total loss takes place, the un- 
. derwriters are held to pay the a- 
monnt of the partial loss, in addi- 
tion to the total loss Ibid, 

25 A ship bound to China being insu- 
red, was captured by a nrUish 
cruiser for a supposed breach of 
blockade, and was carried into Ca^- 
ton and there detained : afterwards 
being taken to (hlcuJtta^ she was 
there libelled and condemned. The 
assured heard of her detention, at 
Canton^ but did not then abandon : 
six months afterwards having ad- 
vice of the condemnation, he inira^« 
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dkitel^y abdtiddnedy and it waM held 30 A capture bj tifriendj or the car- 

seasonable, thrrv. The Union Ins, rying into port of a neutral, by a 

Cb. 8 Mass, 493. beiligereut for adjudication, as con- 

^'A poHcy of insttrairce contained tra-distinguished from a capture by 

the following tnemoraiidQni, ^^ In an en^m^, is equally a ground of a- 

case of capture or restraint^ the asstl- bandonment by the insured. MuT' 

ted is not to abandon until tfiejyrQper- tay and another v. United Ins,. €o. 

iy is condemned J or until U^mil nave 2 Johns, Cases j2ii$, 

been proved to have been ninety days Such a capture is prima fade evidence 

utider detention,^^ The property in- of a total loss, and the insured may 

snred was seized and had been de- abandon immediately on receiying 

tained more than ninety days, when intelligence thereof ; and though 

the assured first heard of the sei- the vessel may hare been restored 

iznre : who thereupon abandoned to At the time of abandonment, yet if 

the underwriters : but at the time the insured had no knowledge of the 

of the abandonment the property fact at the lime, it will not affect 

had -been restored to the agent of his right toreeover ; but a know]- 

the assured : and it was holden that edge of the restoration %ay be pre- 

the underwriters were not bound to sumed from the lapse of time and 

accept ihe abandoninent. Dorr v. distance between places, ia refer- 

Union Insurance Company, s Mass. ciice to the ordinary course of in- 

B02, telligehce. Ibid. 

^ Where the goods saved do not a- ^^ Where a ship is abdhdoned to the 
mount to half the value of the goods insurer, who accepts the abandon- 
insured, the insured may abandon nient, and the voyage is aften^ards 
as for a total loss. Gardiner r. performed, and ireight earned; the 
Smith. 1 Johns, Cos, 141. insurrer in entitled to the freight 

^8 The insured may abandon, on re- earned after the event whieh was 

ceiving information of the capture the cause of the abandonment, or 

of a vessel ; and though it should f^o, rata. United Jhs, Co. v. Lenox, 

:appear, afterwards, that the vessel 2 Johns. Cas. 4t3. 

was restored at the time of the ^^ Where thie expences of repairs of 

abandonment, but unknown to tlie & vessel are equal to half her value 

insured, yet the abandonment will or more, the insured may abandon 

be valid. Mumford V* Church* 1 fbi* ft total loss, and the aihount it 

Johns, Cos. 1^7, to be taken, withont deducting one 

^. P. Sloeum S[ Burling v. The Unu third, new for old, which role ap- 

ted Insurance Co, l Johns* Cases^ plies only to a ease of partial lossi. 

151. Dwpuy V. United In$. Co, 3 %/etou 

An abandonment, when once properly Cos* 182. 

Inade, is definitive, and fixes the f^^^^ee contra Smith Y,BeU and others* 

rights of the parties. Ibid. decided in the court of errors, ia 

3ut see Church v. Bedient / and Pey- 1800. (2 dairies* Cases in error^ 

ton V. HdUett, 1 Cains^ Cases, in er- *53. 

ror^ p, 21-43, contra. 38 Insurance on goods from J^ew»' 

29 The insured are not boutid to a- ^ork to JVew-Orleans^ aud at and 

bandon, in case of an accident, but from thence to J^IVw-Totk. On the 

may wait the final event, and reco- homeward voyage the tessel and 

ver accordingly, for a total or par- cargo were captured, and the insor- 

tial loss, as the case may be. Emrl ed received information of the cap** 

T. Shaw. ± Johns. Cas. 313. turfe on the 30th December, and a« 

It is sufficient if there be a loss contin- bandoned to the insurers on the 2l9it 

ing to the time when the abandon- January, thought the property was, 

ment was made. Ibid, - in fact^ released ilnd in safety oa 
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the 15th January, hnt unknown to 
tli^ insured. The abandonment was 
held Talid) and the property having 
arrived at the port oi Mw^yorky the 
in9ured tendered it to the insurers, 
'who refused to aeeept it, and it was 
put in 9tore, and 00 days after, was 
sold by the insured for tlie benefit 
•f the insurers ) this was held to be 
a waiver of (he abandonment IdV' 
ingston v. Hustie and Fatrick. a 
Johns* Ca$» 293. 

tit Insurance on earg^o, at and from 
•Yew-Fork to a port or ports in the 
i^^laod of Cuba and baek. The |>o- 
licy contained (he usual clause, that 
the insurer was not to be liable for 
the consequence of illieit trade, &e. 
The vessel arrived at St, Jago de 
Cuba, her port of destinationi hut 
was not allowed to enter; after 
waiting 20 days, she sailed for an- 
other port in the island, but was 
driven by adverse winds into the 
Bite of Leogane, and for fear J of the 
hri^ and boats, she went into Part 
Bepublican, where the car|;o was 
foreibly taken by the s^vernment 
there, and sold at a great loss. The 
i IK II red abandoned as for a total 
loss, and assigned as a cause, the 
refusal of an entry at 8t. Jago de 
Cuba, and that the voyage had been 
thereby defeated. It was held, that 
the denial of entry at St. Jago was 
not a loss within the policy ; but as 
to the effect of a denial to trade, if 
the voyage had ended there, aubU 
iantur. The insured in making an 
abandonment must assign the true 
eaose. If he assign an insufficient 
cause he is bound by it, and can- 
not avail himself of a subsequent 
event, without a new abandonment 
Buydam and fVyckoff v. The Marine 
Ins. Co. 1 Johns. Rep. 18 1. 

33 If a port to which a vessel insur- 
ed is destined, be actually blockad- 
ed, the insured may abandon as for 
a total loss ; the interdiction of 
commerce with the port of destina- 
tion by means of a blockade, is a 
peril within a policy. The going 
lo> another port, after being turned 


away, for the piiipose of deliyering 
the goods, was considered, after an 
abandonment, as done for the bene- 
fit of all concerned, and would sot 
destroy the right of the insured to re- 
cover on the abandonment. Schmidt 
v. The UnUed Ins. Co. i Johns. 
Mep. 249. 

86 I'o justify an abandonment in the 
case of stranding, the goods must be 
deteriorated to half their value. 
Where the accident of stranding 
happens at the mouth of a river or 
harbour, so that the insured itnight, 
by means of lighters, or other ves- 
sels, send the goods to the port of 
destination, he is bound to do so, 
and cannot sell them at auction, 
and abandon for a total loss. Lud'^ 
low V. Columbian Ins* Co. 1 Johns. 
Sep, 33^. 

97 If certain artieles be enumerated 
ill a policy of insurance, and a moi- 
ety of them be lost, tjie assured may 
abandon as for a total l^ss, though 
the loss be not equal to a moiety of 
the whole cargo. Vandenheuvel y^ 
The United Ins. Co. i Johns. Rep. 

406. 

88 The cargo of a vessel was insured 
from ^orth'Carolina to J^Tew-Fork ; 
the vessel sailed 16th Februaryy 
1802, but was never heard of after- 
wards, an abajidonment was made 
the 17th February, 1803, to the in- 
surers, and proof of the time of sail- 
ing, and of the interest were exhib- 

' ited. It was held, that the length 
of time which had elapsed since the 
vessel was heard of, was presump- 
tive evidence of a total loss, anf 
that no abandonment was necessary. 
Gordon v. Brown. 2j(^ns.Rep.i50. 

89 It seems, that there is no precise 
time established for the presump- 
tion of loss, where the vessel is not 
heard of; but each case must de- 
pend on its own circumstances, hav- 
ing a regard to the nature of the 
voyage, and the distance of the 
places. Ibid. 

A set-off io an open policy of insurance,. 

is not allowable. Ibid. 
40 Insurance on freight from JV%ir- 
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Fork to Barcelona. The vessel in 
goiug out of port> and while pro- 
ceeding oh the yoyae;e insured, was 
stranded, in eonseqiienee of whieh 
the cargo, consisting of flour, was 
so much damaged, that had it been 
carried to the port of destination, 
it would not have been worth the 
freight. Information was given to 
the insurer on the day that it hap- 
pened, and two days thereafter, the 
insured abandoned as for a total 
loss. The vessel was repaired, and 
in a capacity to prosecute the voy- 
age in 17 days, and at an expeuce 
of about 150 dollars. The cargo, 
which had been insured by the un- 
derwriters, was also abandoned to 
them, and the abandonment accept- 
ed, the carm was sold at auction at 
a loss of about 27 per cent. It was 
held, that the insured on the policy 
on the freight had no right to aban- 
don, but ought to have offered to 
the owners of the cargo to carry it 
to its place of destination, so as to 
have entitled themselves to freight. 
Griswold and Griswold v. The Mw- 
Fork Ins. Co, 3 Jokns. Rep. 321. 

41 The acts of the agent of the insur- 
er, in saving the cargo, and being 
present at the unlading and delive- 
ry, will not amount to an accept- 
ance of an abandonment, or justify 
the inference that the insurer con- 
sen tei^ to breaking up of the voyage. 
Ibid. S. P. Griswold v. J)/^W'Fork 
Ins. Co. t, Johns. Rep. 205. 

42 After an abandonment which' is 
not accepted by the insurer, the in? 
sured remains the quasi agent or 
trustee of the insurer, and must do 
what he thinks for the interest of 
the concerned; and if he act with 
fidelity, and sells the property in- 
sured, at pul^ic auction, in the usu- 
al manner, without a view to his 
own benefit, it is no waiver of the 
abandonment; nor will it prejudice 
his claim against the insurer for a 
total loss. fFalden v. Fkoenix Ins. 
Co. 5 Johns. Rep. 310. 

43 A vessel was insured from JV*etr- 
Fork to Barcelona. She was boar- 


ded daring the voyage, oft St. JUtdi^ 
ads^ by a British cruiser, the com- 
mander of which, on the 20th Be-- 
cemberj 1807, endorsed her register^ 
warning her not to enter any of the 
ports of France^ Hollandj Spain, 
Denmark, Italy, Portugal, or any 
other port from which the Briti^i 
flag was excluded, according to the 
British orders in council, of the 11th 
^x^ember^ 1807. The master, fear- 
ing Al^erim pirates, and believiug 
he should be liable to British cap- 
ture, if he proceeded to Barcelona, 
without first touching at a British 

. port, put into Gibralter for advice, 
and there obtained permission to-* 
proceed on his voyage ; but hearing 
of the Milan decree of the 25th 
December^ 18b7, and theJSpanish de- 
cree of, the 3d January^ 1808, and 
being informed that Barcelona was 
occupied with French troops, he a- 
bandoned the voyage, and relurned 
to JSTeic Forkn and tlie insured a- 
bandoned as for a total loss ; it was 
held, that the breaking up of the 
voyage, and abandonment were not 
justifiable. Craig v. The United 
Ins. Co. 6 Johns. Rep. 226. 

44 Neither the fear of intermediate 
capture, while proceeding to Barce^ 
lona^ nor of seizure the^'e was a suf- 
ficient cause of abandonment Ih. 

The insured cannot abandou, quia H- 
metj in cases where the danger is 
remote or contingent. Ibid. 

4f5 But if there be an absolute inter- 
di/stion of commerce with the port 
of destination, so that the comple- 
tion of the voyage is impracticable, 
or attended with a moral certainty of 
seizure and loss ;' or if the port of 
destination be in the possession of 
an enemy, or actually blockaded, it* 
seeins^ that the assured are. not 
bound to proceed, but may abandon 
the voyage, and recover a total loss. 
Ibid. 

46 On the 5i\i of October^ the insured 
made an abandonment in writini^, 
accompainyed with a co]yy of a let- 
ter from the master of the ship to 
the correspondents of the insured^ 
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Staitiig* tiifs #aet and eauaea of loss, 
and on the 21si of Ochber, the in- 
sured delivered to tUe insurers all 
the requisite doeutnents, eoiitaiuiog 
full proof of interest and loss, and 
renewed his claim for a total loss; 
and at the expiration of 3d days 
thereafter brought his action* It 
"WSLS held, that the act of abandon^ 
inent on the ^th October^ was valid 
^^ and sfiffieient to .fix the technical 
ioss9and that the preliminary proofs 
were snffieient to entitle the insured 
to bring his action, admitting that 
they were not sufficient on the dth 
Octchet^ for the whole might be ) 
eonsidered one entire transaction/ 
Barker r* Pk(BnlJb Ins. Co, 8 Johns* 
Eep. do7, 

47 What constitutes an abandonment, 
when it' must be made, and under 
what circumstances the assured 
may, or may not, recover as a total 
loss. 2 Builasy 219, 380. 

48 Whether it is necessary to abandon 
when there has been a total loss of 
ship and cargo. 2 Dallas^ 280. 

49 When and how an abandonment 
may be made. 4 Dallas^ 272. 

BO Where a voyage shall be deeti^ed 
broken up, and the assured intitled 

^ to abandon for a total loss. 4> Do^- 
to, 417. 

6t When the assttred may abai^on, 

. and claim for a total loss, by cap-* 
ture. 4 Dallas, 446. 

B2 The capture of a neutral as prize 
by a belligerent, is a total loss, and 
intitles the insured to abandon* 
tUiindander v, Ins. Co. Pennsylva* 
nia. 4 Cranehy 20, ' 

Th^ state of the loss at the time olT 
the •offer to abandon fixes the rights 
of the parties. Jbid, 

03 The right of the assured to abaU'^ 
don and recover for a total loss, de- 
pends upon the state of the fact at 
the time of the offer to abandon, and 
not Upon the state oif the wfnnna' 
lion received. Marshal v. Delaware 
Ins. Co. 4 Cranch^ 20^. • 
54 The technical to^al IcIas arising 
from capture, ceases wilh'the final 
decree of restitution ; although that 
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decree may not have been exeeated 
at the time of the ofter to abandon. 

lb. 203. 

6s If at the time of the offer to aban- 
don, the ship be in possession of the 
master, iu good condition, and at 
full liberty to proceed on the voyage, 
the loss of the cargo will, not au- 
thorize the owner of the vessel to re- 
cover for a total loss of the vessel* 
Alexander v« Baltimore Li. Co. 4 
Crouch^ 27u 

06 It is not necessary in an action of 
covenant on a policy, that the dec- 
laration should aver that the plain- 
tiff had abandoned to the underwri- 
ters. Hodgson V. The Marine Ins. 
Co. S Cranphy iOO. 

B7 The agent, who makes insurance 
for his principal, has authority to 
abandon without a formal letter, of 
attorney* Chesapeake Ins. Co. v. 
Stark. 6 Cranch, 268. 

08 The informality of a deed of ces- 
sion is unimportant, because, if tha 
abandonment be unexceptionable^ 
the property yests immediately in 
the underwriters, and the deed is 
not essential to the right of either 
parj^y^ 6 Cranch^ 268. 

If the abandon be legal, it puts the an- 
derwriters con^pletely, in the plaee 
of t)ie assured, and the agent of the 
assured becomes the i^nt of the 
underwriters*. Ibid, 

A special verdict is defective which 
does not find Whether the abandon- 
ment was in reasonable time. Ibm 

69 What is reasonable ttme of aban- 
donment iu a question compounded 
of fact and law, which must be 
found by ajury under the direction 
of the court Chesapeake Ins. Co. 
V. Stark. 6 Cranch, 269. Mary* 
land Ins. Co. v. Rudem 6 Cranchf ' 
338. . 

60 The right to abandon may be kept 
in suspense by mutual eonsent. Liu- 
ingston V. Maryland Ink. Co. 6 
Craj^dij 274. 

n. Jlgentf of Insurances by, .^ 
1 An agent who acts bona file incf- 
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fecting an insuranee for his princi- 
pal^ i» not liable to be called upon 
by him because insurance might 
have b^n effected on better terms. 
Moore v. Moiwrg;uB. Covop. 479. 

2 An insuranee made by a factor on 
the goods of his principal, on which 
the tiEictor has a general lien, does 
not rest in the principal's consignee 
of the goodis so insured. Godinv. 
The London Assurance Coin* i 

.. Black, 103. 

3 If an agent effect a po liey withoat 
' inserting his -name as agents such 

policy is void by statute 20, G. 3, c. 
44?. Pray v. Edie* i Term Rep* 

• 313. 

4 Whether an agent effecting a pol- 
icy for hid principal . residing a- 

. hroad; mnst not reside in England. 

i^n. 1 Tefmifep. 318. 
pPhis statute 25, «. 3, c, 44, was re- 
pealed by statute 28, G. 3, c. 5% 
which see/j . 
t ; It^ is sufficient compliance with 
*' thisi latter statute if the name of the 
\ hrdker effecting the insurance be in- 
' ' s^rt^d in the policy as agent. Bell 

• i^'dL V. GUson. l Bos. ^ PuU. 3*3. 
di If a merchant abroad, interested in 
* ' gpods anit the :h^eight of a cargo^ 
''*itiortga'g& them to^'hjs correspondent 

in England for payment of money at 
^ k <$ertkin >day, ana by letter inclos- 

. ing the hills of ladicig direct him to 
'' itikiir^, the tatter, -having accepted 

;thie bills dfjiading; vill be liable to 
*'^' an action |br not insunAg, notwith- 
' [Standing the mortgage was' become 

• absolute before the order was re- 
^ ceived. 8mUh yt. Laseelles^ 2 Term 
' ^ep. ±s7. 

*!t A!' nierehant abroad having effects 
^ in tlie hands of his correspondent in 
^ ' Efiglaiid^ has a right to call upon 
\ him to make an insurance for him. 

■ nm.' '' "/ 

5 If a merchant in England lias been 
' usfed to procure insurances for his 

correspondent abroad in the - usual 
eourse of trade, the latter has a risrht 
to expect compliance v^ith an order 
. for insurance from, the former, al- 
though he has no effects in his cor- 


respondent's hands, unless mine 
previous notice be given to the con- 
trary. Ibid. 

9 If a merchant abroad send bills of 
lading to his correspondent here, 
and at the ^ame time give directions 
for procuring insurance, the latter 
cannot accept the bills of lading 
without obeying the orders to insure. 
IHd, 

10 Where a merehant here had ae» 
eepted ka order for insurance, and 
limited the broker to too small a 
premium, in consequence of which 
no insui^ance could be procured, he 
was held liable to make good the 
loss to his oorrespondent. Wallace 
V. Tdlfairj Sift, after T. at G. H. 
1786. 2 Term Bep.\QS^ n. 

11 If a merchant residing in London j 
who has received an order for ia- 

' suranee from his correspondent, 
does what is usual to get tbe insa- 
ranee effected, as if he applies to 
Lloyd^s without effect^ he is not 

' bound to send to another place for 
that purpose ; though it may be 
doubtful whether he iought not to 
apply to the public insurance offices 
in London, if it be customary to 
make application to them in such 
eases. Smithy. Cologan. 2 Term 
Rep. 188, n. 

12 But if th^ merchant in such ease 
do not apply to .the public offices, 
but send to Mwcastle^ or any other 
port, and do the best he ea^, he i» 
not answerable for the subsequent 
ill conduct of the insurer $ and more 
especially if the principal adopt his 
acts even for a moment. 2 2Vrnt 
Rep, 188, n. 

13 Where an Ens:ltsh subject in time 
of war, who had received orders to 
effect an insurance for a.neutrai fo- 
reij;ner, opdned the policy with his 
usual broker in his own name, but 
informing him at the same time that 
the property was neutral / this is a 
suffieient indication to the broker 
that the ))artY acted as agents and 
not on his^ owd account ; and there- 
fore the^bi^ken^his no lien on the 
policy so'W^eteS for his general 
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^alanee against sooli ag^nt, as be? 
tweeu such broker and ike princi- 
pal. Maaitts r. Henderson., 1 East 

335. 

' 14f Where the owner of a vessel in a 
foreign port, directed his correspon- 
dent here to procare insurance upon 
such vessel, and the agent was not 
able to procure it in his own town, 
nor in the towns in the vicinity, and 
Jie extended his endeavours to a 
-more distant place, limiting the pre- 
jnium to a rate at which the insu- 
rance could not be procured ; the 
agent was held not to be liable for 
not having procured the insurance 
to be efiected. Sanches et al. v. Do' 
venportj et aL 6 Mass. 25S. 
10 A promise by a factor that he 
would write to his principal to get 
insurance done, does not bind^he 
principal to insure, JRaiidolpb r* 
Ware. Z Cranch, 503. 

IIL Barratry* 

€ Barratry extends to any fraud of 
the Master. tCn^ft v. Cambridge^ 
Knight V. Dodd. 1 8tr. 581. 

j0 Where the master acts only for the 
benefit of his owners, it is not bar- 
ratry, though it may be a deviation, 
er breach of contract. Stamma v. 
Brown. 2 Str. llTS. 

M Fraud and negligence in the mas- 
ter of a ship include barratry. In 
an action on a policy of insurance 
against a loss by barratry in a mas- 
ter of a ship, the plaiufiflfmay state 
the loss tfi have been occasioned by 
the fraud and negligence of the 
ii\aster. KnighJb v. Cambridge, 2 
L. Raifnu 13 A9. 

4 Barratry is every species of fraud 
or knavery in the master pr mari- 
ners of a ship, by which the owners 
4>r freighters are injured ; and a de- 
viation, if such, is barratry, wheth- 
er the loss happen during suck 
fraudulent voyage, or after. Others 
tidse if the deviation be with their 
privity or consent. ValUgo S[ al. 

. V. Wheekr. Cotup. 148. 

& Barratry can only be committed by 


the master or mariners against the 
owner of the skip, and without his 
consent. JVktt v. Bourdieu. i 
jkrm Rep. 323. 

6 The owner of the ship cannot com- 
mit barratry ; he may make him- 
self liable to the owner of the goods 
by his fraudulent conduct, but hot 
as for barratry. 1 Term Rep. 328. 

7 Therefore where any of the own- 
ers of the ship are concerned in the 
fraud of the master or mai'iners, it 
is no barratry in them, and the un- 
derwriter is not liable. LTerm Rep. 

S2S. 

S A deviation of a Tcssel from the 
•voyage insured, through the igno* 
ranee of the captain or from any 
other motive not fraudulent, though 
it avoids the policy, does not consti- 
lute an act of barrat^. PhynY^ 
Royal EaxhangeJissurance. T Term 
Rep. 50S. 

9 If a ship he insured by the ternw 
•of the policy in any lawfid trade^ 
and the barratry of the master be 
mentioned as «ne of the risks to. be 
borne by the underwriters, they are 
liable for a loss which happens by 
the barratry of the master by smug- 
gling. Havelock v. HancU. 3 Tena 

Rep. afrr. 

10 The stipulation respecting the 
employment of the ship in a lawfid 
trade^ must be applied to the trade 
in which the owners employ her. 8 
Term Rep. 277. 

11 In an act by the assured of goods 
' against the underwriters for a losir 

by the barratry of the master, proof 
that the person described in the po- 
licy as master, and who was trea- 
ted with and acted as «uch, carried 
the ship out of lier course for iVau- 
dnlerit purposes of his own, is prima 
facie suificient to entitle the plain- 
tiff to recover, without shewing ne- 
gatively that he was not the owner^ 
or affirmatively that any other per- 
son was. Ross V. Utmler. # Term 
Rep. S3. 
13 And where the vovage insured 
was fi'om Jamaica to JV^u? Orleans^ 
which lies up the river Missi^^fp^ 
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and th« eaptain proceedied tni bis 
voy4ige as far as the moutli of that 
river, and then dropped anibor^nd 
tvent up the river ia his litiat for a 
fraudtilent purpose of his! own^ it 
Mas held that the dropping of bis 
anphbr with 9ueh fraudulent intent 
was an act of barratrv/ and not 
inerely a deviation- 4 T. Rep. BB. 

i3 Barratry is any fraudulent or cri- 
minal conduct against the owners of 
ships or goods by the master or ma- 
riners, in breach of the trust repo- 
sed in them, and to the injury of 
the owners ; although it may not 
be done with intent to injure them, 
or to benefit at their expence the 
master or mariners. And, there- 
fore, where a master bad {general 
instruction to make the best purcha- 
ses with dispatch ; this would not 
warrant him in going into an ene- 
my^s settlement to trade (which 
was permitted by the enemy) though 
bis cargo eould be more speedUy 
completed there ; but such act, in 
consequence of which the ship was 
seis^ed and confiscated, is barratrous. 
Eark r, Rowerofk 8 EaU^ ±26. 

6o is sailing out of port without pay- 
ing port duties, whereby the goods 
are forfeited, lost or spoiled. Knight 
V. Cambridge^ cited. Ibid. 

And it matters not that the captain is 
al^o supercargo. Jbid. 

i4 M. chartered a TCDsel to A. and B. 
for a particular voyage, reserving 
half the cabin and certain privileg- 
es for the master and mate, and co-^ 
Tenanted to hire and pay the mas- 
ter and crew, and to furnish them 
with provisions, &c. The master, 
at the request of J5., who was on 
board, went out of the course of the 
^ voyage, and the vessel was eaptnr* 
ed by a Spanish privateer. It was 
lield that Jlf., notwithstanding the 
charter party, continued owner of 
the vessel for the voyage, and that 
the deviation amounted to an act of 
barratry in the master, for which 
{he insurers on the vessel were lia* 
ble. M^Intire v. Bowne. i Johns, 
JS^ep. 229. 


i5 What eonstitules baiiratry. islkd^ 
las^ 294. 

16 What shall be deemed tbedestrue-' 
tion of a ship at sea, with intent to 
injure the insurers, i Dallas^ ^12. 

lY, Deviation. 

1 If the sailors force the master ior 
^ out of the course of the voyage- 
it is not a deviation. EVtxm v. Brtyg* 

, dm. 2 Sir. 1264. 

i3 An intention to deviate does not 
dischai^e the underwriters. JRbs- 
tev^:: WHmer. 2 Str. 1249. 

8 Deviation or not must be eonstru* 
ed aeeording to usage. Bond v, 
Oonsaiesj JVitsi Prim^ 1T04. 2 SaUc. 

445. ' 

4 . What shall be a deviation or not^ 
depends entirely on other eircum* 
stances of the case* Anon. Jjjjffl^ 
421. 

5 If an insured ship quit the course 
described in the policy, from peees- 
sity, she must pursue the new voy* 
age of necessity in the direct course, 
and in the shortest time ; othenvise 
the policy will be discharged. Xa<r 
vahre v, Wilson^ Bize y. Fletcher y 
Lavabre y. fVdier. 1 Doug. 284. 

On an £d$^ India voya^, under a po« 
licy," at and from Fort V Orient Xo 
Pondieh^rry ^Madras and Chim^ and 
at and from theneeiback td the ship's 
port or ports of discharge in France^ 
with liberty to touch, in the out- 
ward or homeward bound voyt^e, 
at the Isles of France and Bourhm^ 
and at all or any other place or pla- 
ces what or wheresoever ; and that 
it shall be lawful for the said ship, 

. in this voyage, to proceed and sail 
to, and touch and stay at any ports 
or places whatsoever, as well on 
this side asf on the other side 
of the Cape of Good Hope, with*' 
out being deemed a deviation ;" 
the general words are qualified and 
restrained, by the expressions *^ in 
the outward or homeward bound 
voyage," and " in this voyage," to 
mean all places in the usual course 
of ihe voyage to and from the place 
mentioned in the policy. IbuL 
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Under such a poliey it is ft deviation 

to &> to Bengal, 

6 ii a shij) be driveu out of her loa* 
ding port, and obliged to go ioto a** 
notiier port, aod after fruitieM at- 
tempts to get back again, she does 
the best she can to eet from thence 
to tiie place of her jestination, that 
will nU be eousidered as a deria* 
lion; 1 Term Rep, 22. 

7 Neither does k vacate the policy, 
if such ship complete her loading 
at the port into which she is so dri« 
▼en. in the principal ease, howev- 
er, there was a enstom to warrant 
this. 1 J^erm Rep. 22. 

tS Insurance on the ship Friendship 
^ at and from 8t. MtiWs to Londotif 
warranted to sail with convoy on or 
before 1st of JiugustJ^ The ship, 
after taking in part of her cargo at 
:St. Kitt's was driven out of her 
port and obliged to go into St, Eiu 
stcdia. When she was there she 
made several efforts to get baek to 
St, KiWs to finish her loading, hut 
not succeeding was sold by the 
plaintiff to Mr. Ross et St. Eugtatia^ 
«,nd completed her loading there ; 
and afterwards sailed on the 1st of 
Jhigust from thence with convoy 
for London, hut was lost in the 
eourse of the veyas^e. It appeared 
that St. Eustatia is in the direct 
road to Lomfon from 8t, Kitfis^ and 
that the conv4>y from St, KUt^s aN 
^ays looked into St. Eustatia to 
iake up any ships (hat might be 
there ; that if the ship had sailed 
immediately from St, Kitt'^i she 
must have gone by Eustatia, but 
would not have stopped there $ and 
it was also proved to be the custom 
that where a captain had not taken 
in his full cargo at St. Ritt% he 
should take in the rest at St. Eusta^ 
tia. The coui^t, undei" these cir* 
enmstanees, held the going to St. 
Mustitiay and the finishing the loa- 
ding there, not to be a deviation so 
as to discharge the policy, Delan* 
eif Y, Stoddart. 1 Term Rep, 22, 

^ If a ship insured for a certain 
time sail before the time on a diffe- 


rent voyage fW>ni that insured, the 
assured cannot recover though she 
afterwards get into the course of 
the voyage described in the policy,, 
and is lost after the day upon whiek 
the policy was to have attached. 
9Fay v. Jifodig/tafia. 2 Tenn Rep* 
do. . 

10 it the voyage described in the po- 
. licy be ^* from «i. to B, and C." and 
> the ship go to C, before ^., (though 

C. be nearer to A, than B, is,) it is 
a deviation if it be not the regular 
and settled coarse of the voyage 
to go to C, first. Beatsan v. Ba' 
worth, S Tenii Rep, 531. 

11 Whether such a regular and set- 
tled course of vovage will control 
««ck a policy ? ffu, 6 Term Rep. 
031. 

12 When a ship is insured from one port 
to another, the policy does not at- 

• tach unless she sail on the voyage in" 
sured. 2 Term Rep, 30. 

13 Ifthe ship actuaHy sail on the voy- 
age insured, an intention to deviate, 
not carried into effect, does not vi- 
tiate the policy. 2 H. Black, 343. 

14 Insurance on a voyage from C, to 
JD,, on a representation that the ship 
was first to sail from A, to B,, and 
from B. to. C, $ the voyage from A 
to B. was performed, but that from 
B, to C. being unavoidably nreven- 
ted, the ship returned to .A., from 
thence proceeded immediately to 
0., and in performing the voyage 
from C to D, was lost ; and this 
was held a good commencement of 
the voyage insul^d. DriscU v. 
Passmore, 1 Bos. Sc Pldl. 200. 

10 In another case on aii insurance on 
the round voyage, (stated in the 
preceding ease) where, after the 
ship had returned to J.^ the captain 
wrote from thence to his broker in 
London, requesting him to obtain 
the opinion of the underwriters a9 
to his proceeding directly to C if 
the charterer should insist upon it, 
and received for answer, the bro- 
ker's opinion, that the policy was 
at an end : At the instance of the 
charterer, the captain proceeded ta 
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CXy and oa bis retarn from tbeoee to 
•^. the ship was captured; the 
eoort of C. P. held that the voyage 
iBsured was nerer abandoned. IMs* 
cd V. BoviU 1 Bos. 8[ Full. 3t3. 

16 Poliey on goods on board a parti- 
calar sh^ from A. to b. >^ against 
9ea risk and fire only^' in the 
eoorse of the voyage from A. to B. 
theship wasear riedoat of the course 
of the voyage by a king's ship ; but be- 
ii^ afterwards released, she proceed- 
ed oo the voyage insured, and while 
so proceediHg, the goods insured 
sustained sea damage : held, that 
the underwriters were liable for 
this loss. SeM v. Thtmnson. J^ew 
Rep. 181. 

17 Under a policy of insurance o« 
g^oods from A. to A, C., and Z>., the 
risk attached, where the ship, which 
was captured before the dividing 
point, sailed with intention to pro- 
ceed directly to D. without first 
visiting the intermediate places. 
Though under such a policy, if a 
ship mean to go to more than one of 
the places so named, she must visit 
them in the order in which they 
stand in the policy. Marsdenv. 
Retd. ^ East, B72. 

18 A ship, cargo and freight are in« 
sured <' from Boston to the Canaries, 
at and from thence to any port or 
ports of Spanish Jhnericaf and at 
and from thence to her port of dis- 
charge in the UnUed States under 
whatever papers she may sail.** 
She goes safely to the Ckmaries, and 
from thence Aider Spani^ CdauTS 
and with Spanish papers to Vera 
Crux, where the outward cargo is 
landed, and afterwards seized by 
the Spanish government, as an ille- 
gal importation. The master re- 
mains with the ship five months at 
Vera Crux, prosecutinsc the recove- 
ry of the cargo. Failing in that 
object, he takes a cargo on freight 
for the Hdvanna, at which place he 
was to exchange his papers and 
thence return to the United States. 
On her passage to the Havanm, the 
ship in captured and condemned. 


It wag held that the stay at Verm 
Cruz was not, and that the voyage 
to the Havanna was a deviatioiu 
Stocker et aU v. Harris. 3 Mblss. 
409. 

19 How far a mistake, arising from 
the ignorance of the master, shall 
excuse a deviation : and when a de- 
viation, arising from such ignorance^ 
shall discharge underwriters. Bra^ 
zier et al. v. Clap. 5 Mass. 1. 

20 A cargo was insured from Boston 
to Rotterdam and Amsterdam. Oa 
the outward passage the master re- 
ceived notice of the British orders 
in council declaring the ports of 
France, Holland, &c. in a state oif 
blockade ; and in consequence 
thereof proceeded to Flymouth, in 
JSngland, for the purpose of procu- 
ring intelligence. "While at this 
latter port, he was informed of the 
French decrees, which declared all 
vessels, &c. good prize, which bad 
been at a British port. By the lawa 
ot England at that time he could 
not clear for a port in HoUand with- 
out leaving a part of his cai^ou 
Upon this he went to London where 
the cargo was discharged for the 
benefit of all concerned. As soon 
as the assured heard that the oar- 

f|o was unlading in London, tbey a- 
andoned it to the underwriters, on 
the .ground of a total loss of the voy- 
^e. It was held that the going to 
. Plymouth was no deviation : that 
the prohibition there to export a 
|iart of the cargo was not an arrest 
or detainment by princes, &c. ; 
that the going from Plymouth to 

. London was a deviation : and that 
the anderwriters were not liable, 
as fpr a loss of the voyage. Lee et 
al. V. Gray^ 7 Mass. 34fd. 

2L A ship was insured from tbe ZTnf- 
ted Stt^a to Cork or Lwerpool, ei- 
ther or both i after passing Cork, 
contrary to the intentions of the 
master, so f^r that it was imprac- 
ticable to reach it in the then state 
of the wind and weather, althougb 
it was practicable to go to Liverpool^ 
the master bore away for Dublim to 
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gain information of the state of the 
markets ; and in the course thither 
a loss was incurred. It was held 
that this was no deviation, and that 
the underwriters were liable for 
the loss. Clark y. United Marine 
and Fire Ins, Company of Portland. 
7 Mass. 365. 
Of the adjustment of a eeneral ave- 
rage upon a valued poOey. Ibid. 
S2 A cargo was insured from Boston 
to the port of discharge in Europe, 
against risks of every name and na- 
ture (bad debts and illicit trade ex- 
cepted :) it being understood by the 
parties that the vessel was intended 
for some port in Holland, wherever 
the master should deem proper^ in 
ease he could not get into Holland: 
The vessel arrived in the Maese, 
and might have gone to Rotterdam; 
but the master, learning that if he 
proceeded to Rotterdam, the proper- 
ty would be confiscated, left Holland 
and proceeded to Crottenhurgh, and 
in going from thence for a market 
in the Baltic the vessel was captur- 
ed by the Dane^, and with the car- 
l^o condemned as prize. It was 
field that neither the departure from 
Holland, nor the going from Gotten^ 
burgh for a-market was a deviation : 
but that the property was still pro- 
tected by the policy, and the under- 
writers bound to pay the loss. Cool' 
idge Si aL v. Gray. 8 J^Iass. 527. 
jB3 Where a vessel stayed in port six 
months after the date of the policy, 
it was held not to be a deviation, it 
not being fraudulent, or varying the 
risk. Earl v. Shaw. 1 Johns. 
Cases, 313. 
3* Quere, If the negligence of the as- 
sured, in not having proper docu- 
ments on board, or having contra- 
dictory papers in consequence of 
which the ship is taken out of her 
course, amounts to a deviation P Qu. 
Goix V. Low 1 Johns. Cases, 341. 
25 Insurance from^urritwrn to JSTeW' 
tork. The master of the vessel 
being informed that French priva- 
teers were cruising in the windward 
passage, and in the usual rout from 


Surrinanif determined to take the 
leeward passf^, and touched at 
Demarara to take the proteetioa of 
a Vritish convoy then about to sail ; 
but a few hours after anchoring 
there, was driven to sea in a gale 
of wind, and, afterwards, continued 
her voyage, without convoy, and 
was captured bj a French privateer. 
This was held not to be deviation^ 
the master having acted bona Jide^ 
and with the sote view to avbid 
danger, and to seek the safest course 
to JfeW'York. Patrick v. Ludlow* 
. 3 Johns. Cases, 10. 
26 Insurance on a cargo of corn and 
flower from JV^-ltork to JUadeiraf. 
with the usual memorandum in the 
policy. In her passage the vessel 
.met with bad weather, and arriving 
in sight of Madeira, she was pre- 
vented by adverse winds from enter- 
ing the port ; and suspecting a ship 
in sight to be a privateer, the ma8« 
ter bore away, and went to the Cape 
de Verd Islands, where the cargo, 
being found much damaged, was or- 
dered to be sold by the government 
there. Not being to repair the ves- 
sel , the insured broke up, the voyage, 
and abandoned as for a total loss ; 
but the vessel afterwards got some 
repairs and went to'JLts^. It was 
held that the going to the Cape de 
Verd Islands, was not warranted by 
necessity, and therefore a deviation. 
J^ilson and others v. The Columbian 
Ins. Co. 1 Johns. Rep. 301. 
27 A vessel and her cango were insur* 
ed "from Mw-York tij^. JMigua^ 
and at and from Antigua to Curra^ 
coa.^ The vessel, after her depar- 
ture from JVeW'Fork, was forced, 
by necessity, into 8t. Croix, where 
part of the cargo being perishable 
and damaged, was sold before the 
necessary repairs were completed ^ 
and the master deeming it imprae** 
ticable to bear up to Ardigua, sailed 
direct from -S^^ Croix to Curraeoa^ 
but while proceeding thither, he 
was captured by a British cruiser, 
and sent to Jamaica, where the ves- 
sel was condemned for attempting 
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to ent» a blockaded port. In an 
aetion, on the policj) it was held, 
that goin^ direct from ^S^. Croix to 
jDurraciMij without proqeeding first 
to Jintigm^ was no deviation and 
that a sale of part of the cai^ at 
St, CroiXf did not avoid the poliej. 
Kdne v. Uie Columbian Ins. Co. 2 
Johns. Rep. 2%4i. 

9& Where a vessel, insured from ^I'liw^ 
York to Bordeaux^ had French 
passengers on board, and the own* 
ers instructed the master to go to 
sea. through the sounds in order to 
avoid the chaoee of detention by 
BriiisA. eroizers then off the Hooky 
wad the master, aeeordingly went 
through the sound instead of going 
through the. narrows to the Hook^ 
iviiieh is the most usual, and least 
dangerous route to seat it was held 
not to be a deviation. Reade and 
Jephson v. The Commercial Ins. Co. 
8 Mins. Rep. 352. 

29 A vessel was insured from JVew" 
Fork to Bordeaux. The policy 
contained the following clause : 
" Warranted American property, al- 
so warranted not to abandon, if de* 
tained or captured, until after a de- 
tention of' six months, unless previ- 
ously condemned ; nor if refused ad- 
mittance or turned away, but may 
proceed to another near open poH.^^ 
The vessel, within twenty leagues 
of the Isle of Oleron^ or the mouth 
of the Oaronnsj met a British squad- 
ron of five sail, and was boarded by 
one of the squadron, and informed 
that all the ports from Russia to the 
Dardanelles were blockaded by J3ri- 

' iish ships, and the master was warn- 
ed, that if Ke attempted to enter a- 
Bvport under the influence of France, 
his vessel and cargo would be lia- 
ble to capture and condemnation, 
by the British ^ and he was told 
that he must either go to England 
or MaUa^ or return to dmerica, Not 
having sufficient water to return to 
•America, the master, after consult- 
ing his officers and crew, shaped 
his course for England^ with an in- 
tention to reach Falmoutkj Ply* 


mouth tat Guernsey ; but the %ikip 
springing a leak,, and meeting wttli 
violent and adverse winds, he was 
compelled, by necessity, for the pre- 
servation of the ship, occ to go into 
VOrimty where the vessel and car- 
go were seized by the French gov- 
ernment. It was held that notwith- 
standing the existence of the Berlm 
-,. decree, the ports of Frawc^ were not 
to be considered as shut, as it re- 
garded the ship insured ; that the 
terms ^^ near open port" must be un-> 
derstood in a geograpliical sense ; 
that neither o^ the Er^tish porta 
was to be considered as a near port 
to Bordeaux ; and that the attempt 
of the master to reach a port in 
England was a deviation, which 
put an end to the policy. Tenet v. 
The Fhoenix Ins. Co. 7 Jolins. Rep. 

3.63. 

30 A vessel was insured from JVew^ 
York to Teneriffe^ at a preraiuni of 
5 1-2 per cent, and for an addi- 
tional premium of 2 per cent, per- 
mission was given to proceed 
from Teneriffe to the Isle of JUlay 
and Bonavista^ and at and from 
thence to JV*eM?-Forfc, to retant 
one per cent, if the vessel did not 
proceed to Bonavista^ and the risk 
ended safely. The vessel arrived 
at Teneriffe^ but was refused per- 
mission to enter or land any part of 
the cargo until after performing a 
quai;antine of 40 days, because her 
bill of health was not signed by the 
Spanish consul, at Mw-York, and 
the master not choosing to peiibrm 
the quarantine, went to Jdadeira^ 
the nearest port where he could en- 
ter and land his cargo, and there 
sold and delivered the cargo, and 
then proceeded to the Isk of May^ 
and there took in a cargo and ar- 
rived at J^w-York^ but having snf- 
fered damage from the jperils of the 
sea in her voyage home, an action 

. was brought on the policy, to recov- 
er a partial loss ; it was held, that 
the going from Tener\ffe to Madeira 
was a deviation^ but thaf the insur- 
ed were entitled to a return of pre- 
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fiiudi of etM9 per mf^. tkftt |»art of 
the voyage to BomwisUt neter hav- 
tog eoinmeneed. Robertson v. The 
Com. Ins. Co. d Johns. lUp. 491. 
&1 What departure ftOm the eourde of 
the vdyu^, shall be deemed a devi' 
at ion nr barratry in the eapiain. 2 

82 What will <500stittite a deviatioih 

4 lAifte, 2741. 

^3 A detention at scia to save a ve^el 
in distress is saeh a deviation as 
disehar|»es th^ nuderwritersl. Ma-- 
son T. BtaireAu* 2 Cranch^ 268, 260i 

B4i If a vessel be insured at from £*. 
to ad., and take a eargo for B. and 
A.f and sail with inteiit to go first 
to B. and then to A.y and is eaptar'^ 
«fl before she arrives at the divid- 
ing; point between JSi. and B.j this i^ 
a case of intended deviation only, 
and m^ of nan4ncepHon of the voy- 
a^ insured. Marim Ins, Co. v. 
Tucker, 3 Cranch, B!ff. 

Uef If a vessel sail to a port witbin 
the policy, with intent to ^ to a port 
not within the policy, in ease the 
former shonid he blockaded, this is 
not a de^uUlon. Maryland Ins. Co, 
y. Woods. 6 Crdnch^ 30. 

M A vessel mi^ht lavvfully afail tot a 
port in the fFest'tndies^ knowrt to 
be blockaded, until she wats wanted 
<yff, aceordinaj to the BMish orders 
In eoancil of ,Aj3riU ISOI'. She was 
nnt bound to make inquiry elsewhere 
than of the blockading force. Ibid. 

V. Frauds Concealment, or Oihisiion. 

4, If a material circomstance of dan- 
^6r is concealed from an insurer, 
the policy is void, althoua:h the loss 
cIa6s not hanoen by its interventioA. 
Senman ▼. Fnmreau. 3 Sir. i 183. 

'2 If an insurance is made before the 
eommencement of hostilities, but 
when an immediate war is univer- 
jiilly expected, the insured is not 
bound to ajive the underwriter notice, 
thon^ the ship does not sail till 
lifter the war commences. FUmche 
V. Fletcher. 1 fkmg. 2aU 

Ia sfifch ease, upon a policy in the nsn- 

VOL. II. 30 


al fbnn, the tiader^Hter Ivill be li- 
able fcft* a loss by capture. Ihid. 
8 An anderwriter is presumed to 
know the natiire and peculiar eir« 
eilmstaaces of the branch of trado 
to which the insuranee relates. «/W 
ble V. Khmoway. 2 Doug. 510. 

4 If g*oods are insured on board a 
ship from London to JVktttz^ with 
liberty to Call at Ostend, and she is 
cleared only for Ostendj bnt sails di* 
rectly for JX^intZy that being the 
known Course of the trade, in order 
to save certain duties both here and 
in France, there is nd fraud in the 
underwriter so as to discharge the 
policy. Flancke f. FletcJier. i 
DoUg, 291. 

5 What desree of concealinetit nill 
avoid a poUcy of insurance. Carter 
V. Boehm. 8 i9urr. 1905. 

Concealment df the triie port of 
loading will vitiate a policy of in« 
surance. Hodgson V. Richardson. 
1 Black. 463. 

7 Insured oo^ht to know whether 
the ship was sea-worthjr when she 
det out upon a voyage. Sari of 
Mdrch V. Fi^t. 5 Butt. 2802. ' 

S Concealment of private facts, bnt 
not of public facts or conclusions 
ffom facts, win vacate a policy*. 
Cotter V. Boehm. 1 J^lack. 593. 

The assured dannot I'ecover on a 
policy of insurance^ unless they 
''make a full disclosure df all the cir-« r 
cumstaiices of the intended rovagCy 
even with respect tn the track the 
ship intends to take. Middlewooi 
T. Blokes. 7 Term Rep^ 162. 

10 Any person acting by the ordera 
of the insured, or his agent and whe 
is anyvi^ise instrumental in procur-^ 
ins« the insurance, is bound to dis- 
close all he knows to the under- 
writer before the policy is cffectedj 
and where any misrepresentation 
arises from his fraud or nes:ligenee, 
evert without the privity of his em- 
ployer, the policy is void. FrX"^ 
nerbert v. Mather. 1 Term Rep. i i 

11 Where an insurance was ordered 
by the principal to be made as soon 
as a letter was received from hh a«- 
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, gent; wbA tkat; agent, when he 
wrote the letter, knew nothing of 
the loss uf the vessel, but had an 
opportunity by the course of the 
post of contradicting the contents of 
]t,and transmitting intelligence of the 
loss before the insurance was eject- 
ed, an^ neglected to do so ; the po- 
licy is void on the ground of mis- 
representation, though the assured 
himself knew nothing of the loss. 

, 1 Term Hep. 12. 

42 The assured eaanot recover on a 
policy of assurance, unless they e- 
quip the ship with every thing ne- 
cessary to her navigation during 
the voyage^ and therefore they 
cannot recover if there be no pilot 
on board. Laic v. BoUingswortii. 
7 Term Rep. 160. 

13 Whether it be necessary, to the 
right of the assured t^ recover, that 
in navigating up the Thames^ there 
should be a pilot on board qualified 
according to the directions of stat. 
1^6.8, e. 20? Qu. 7 Term Hep. i60, 

14* By statute 31 O. 3, e. 54. s. 7, for 
regulating the Jifrican slave trade 
it is necessary that the certificate 
of the captain's ,havin«^ served a» 
that act requires should be attested 
hy the owner or owners of the ship 
or ships in which the service ^as 
performed : and the assured cannot 
recover on a policy on a ship whose 
captain has not such a certificate. 
Farmer v. Legg. 7 Term Rep. i86. 

±S If a policy be effected on a foreign 
built ship British owned (uhich not 
being required to be registered, may 
sail without convoy,) it is not in- 
cumbent on the assurred to commu- 
nicate to the underwriter, at the 
time of making I he policy, the eir- 
eumstance of her being foreign built. 
Long V. Duff. 2 Ba^. ^ Pull. 209. 

16 As an assured impliedly war- 
rants the ship insured to be seawor- 
thy, whatever forms an ingredient 
HI seaworthiness is not necessary to 
he disclosed by the assured to the 
nnderwriters in the first instance, 
niiless information upon the subject 
lie partieultfly called for^ and then 


the assured must dfisehiae irnty wki€ 
he knows in the respect required ; 

• therefore where the assured of a 
ship had received a letter from his 
captain, informing him that he hail 

. been obliged to have a survey on 
the ship at Trinidad on account of 
her baa character ; but the survey 
which accompanied the letter gayft 
the ship a good character; held 
that the non-disclosure of such let- 
ter and survey to the underwriters 
did not vacate the policy ; though 
it appeared in evidence that such 
circumstance, if known would havt 
enhanced the premium of insurance 

> Hayward and another v. Rodgers* 
4 East^ 590. 

17 Action on a policy of goods from 
Borderygge to London^ effected by 
the eoni^ignees on the 13th Decern-' 
her without communicating a letter 
received by them the day before^ 
but dated the 30th of JV*ot?eni^, in- 

, forming them tliat the captain 
would sail the next day, and direc- 

. ting thenrf, if he shoald ;iot be arri- 

■ ved, to e&ect the insurance as lour 
as possible ; held a material con- 
cealment, though the ship did not 

, in fact set sail until the 24th il?- 
cember. WiUes r. Glovor* J^Tew 
Rep. 14. 

18 In effecting a policy on the Stli of 
Jantutry at fP'hiiehaven^ on a ship 
at and from Barbadoe^ to lAverpooi^ 
a brokers's letter was produced^ 
stating that the ship insured 
was not coppered, but a slow sai- 
lor ; was expected to have sailed 
on 28th JV*ovetnfer ; and that th# 
Barton^ a coppered vessel, and ve - 
ry fleet, which had sailed the 24th 
from Barbadoesj had arrived on the 
5th of January ; but no notice was 

. taken of the ^greeable^ another 
coppered and fleet vesseh which 
sailed 29th JSTov. having also arri- 
ved on the same day as the Barton^ 
After verdict for the plaintiff* the 
court refused to grant a new trial on 

. the ground of concealment. Little^ 
dale V. Dixon. JSew Rep. 191. > 

19 A ship on an JSfrican voyage, th» 
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^bunndii jloration of which is se* 
l^eral months, &pd sometioies ex- 
tends to a tweivemonlh or more, 
arrived on the coast in . August 
1799, and in Feb. 1800, her then 
commander wrote, a letter to his 

. owners, aientiooing an attaek on 
her at another place on the coast 
liy the natives, who kiiled^ the eap*^ 
tail! and sevoral of the crew, and 
-wounded others, by means of which 
and of a fever, the crew were redu- 
ced to five, and all those siekly^ and 
not a man to be procured, at hand t- 

. 4hat they had been plundered of 
their clothes, &c. And their cabin 
stores were exhausted, and they did 
net know what to do. A second 
letter, dated 2i8t AjMlj 1800, from 
Oaboon Rwer, mentioned their ar^ 
rival there on the 24Ah Ma/rch : that 
the natives J finding them weakly han^ 

- dedf and their goods taken from 
thenif did as they pleased : that they 

. had then nine men on board ; but 

4 their provision^) run very lew : that 

he %d mentioned certain parts of 

- the-carg^o in his^ last letter^ and ex- 
pected to ship, the rest, and to sail 
at the end of the next month. An 
insurance was effected in Sept. 1800, 
on the production cfthe last letter on-- 
Itfj^ atand from the ship's arrival at 
her first place of trade on the coast 

. of Africa^ &c. Held sufficient that 

• the last letter truly stated the then 
condition and circumstances of the 

- ^hip ; which, though better than 
when the first letter was written. 
Was yet no fraudident conceabnent 
of the former circumstances ; the se- 

• eond letter, both in its terras and 
contents, referring to a former let- 
ter ; which it was the fattft df the 
underwriters pot to have called for, 

< If they thought that a particular 
knowledge of former difficulties in 

fiart subdued, and to the -extent tni- 
y stated in the second letter, would 
have varied the ritdc : and when the 
•underwriters, co^izant as they 
most be presumed to be of the com- 
mon duration of such voyac^e, could 
oQot fairly collect from the contents 


of the. second letter that the ^rsf or* 
rival of the ship on the coast was 
only on the 21th of JUarchj when 
' she was stated -to have arrived in 
Gaboon Miver^ and to hKfe had 

* mach of her homeward bound car- 
. go on board on 21st of April, and 

was expected to sail with the re* 

mainder by the end efJiay. Free^ 

' land and another^ assignees of Tip* 

' f^^Sf A bankrupt^ ▼. GUwer. 7 East 9 

4:57. 

20 Where one of several owners of a 
. vessel and car^ insured the same 

in his own name only, and a loss 
accrued, which an underwriter ha4 
paid ; aitd -it afterwards appeared 
that the assured had covered more 
than his own part of the property ac 
iisk, previously to such underwri- 
ter's sobscribinG; the jioliey; this 
latter recovered back the money he 
had paid^ although it was agreed 
that the assured intended the insn- 

- ranee for his partners as well as 
himself, and that the partners had 
usually insured in the name of one, 
when intending the insurance for 
the joint benewof alL Fearson v. 
iLor^. '6 Mass?st, 

21 On the trial of an action on a poli- 
cy of insurance, the judse directed 
a nonsuit, on the grouna that thero 
had been a fraudulent concealment 
of material facts at the time of ef- 

• fecting the insurance : and the court 
reused to set aside the nonsuit, anil 

' grant a new trial, observing, that if 
the jury had found a verdict for the 
plaintiff*, they should have set the 
verdict aside. Hayt v. Gilman. 8 
Mass, 335. 

22 Where an American vessel was 

- transferred to A. in trust, to secure 
a debt due to B. who was a firifish 

. subject, it was held that B. bein? 
the 'cpsfutf que trust of the profits of 
the vessel, and a subject of one of 
the belligerents, the vessel ceased 
to be neufral : and the fact of the 
transfer in trust, net being commu- 
nicated to the insurers, the poHcv 
was void, and the insured entitled 
only to a return of premium. Jl^tr* 
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. ra9t-^!nie.{Qe[4MJ^€Ssu 2^^kMs. sent bjotait; U WHA %eld Ib^ he 

Cos, i68. ougkt to bave oooifiuiMeat«4 1I19 

sa Where tliQ i^ssured hat written four news of the los% ioini^diaieiyf or by 

letters by diSerent conveyaaces, or- the same poit^ so- (hat the order for 

4Bruig Ipsuraoieo to be made, oue of insuranee might he eouotam^aoded. 

y^hieh lettem was on hoard of the ffatson 4f- Watsm v. IklfxfiMj, in 

yesfsel 'm whieh the insured arrived, ^rror. 2 Johns, fkf* ft^ See, 1 

after a l^onledge^ of the loss, at a Johns, Bep. 150. 

I^ort from w>ieh letters are sent by SfT What is eoneealmentto Taeii;te a 

tbe mailf he is hound to eommuni-' poliey* 2 Dallas^ aff9* 

e^ate the news oSthe loss immediate- ^ What is not coneeaUnent to, Yiiiate 

ly, or by the same post, so that the a poliey, 3 JDallas^ 491. 

iosuraBeo may be eoontermanded, 2^ The eflfeet of a misrepresentation 

J. i^ 8f Wei$<m y* JkU^d. X or eoneealment upon a poiiey, de* 

Jolm9> Sep* IHm pendaopon;it8.inatem/i^ytoA«risXr, 

^ ]^ effeeting a poiiey of insuranee, whieh must be deeided by a ji^ry 

the broker stated tu the insured under thedireetioa of aeourt Xi- 

that the vessel was enopectedio sail inn^stim v. Mtnryland Ins. Co. 6 

about tbe ist of October. On tho Cransh^ ^4. 

inorniag of the day on which the JUaryltwd Ins. Company v* Budetu a 

policy Was subscribed, a vessel, had Crench^ 338. 

arrived bringing information that $0 If a vessel take on hoard papers 

tjhe vessel insured bad sailed about which inorease the risk of captUBe^ 

the aA of October, whieh informa" and if it be not the regolar usage of 

tion was npit eommunieated to the thatrade insured to take such papers^ 

insurer* After t^o verdicts far the the. non-disclosure of the fact tliat 

plalntiS^ the court refused io grant they would be on hoard, wiLLvacate 

a new trialf 6n the ground of con« the poiiey* Idvingston v« MBory^ 

eealmeat, saying, that it was a UmdJns. Co. a Crmdh ^^ 
question for the jury to determine 

whether the information wasmate^^ 'YL Zioss; wM s&oU hs considend 

rial or ^pt, Uvings^on v. Ifdafield, wi$kmthefMcy^ 
i, J(Jin». Rep. 522. 

^5 Where the vessel actually sailed i If a ship sail on a vayagediffcrent 

on. the voyage insured, eoneealment from, although coinciding in part 

of Ihe instructions given the mas-> with, that insured, the.poliey is dis- 

ter, as the mode of prosecuting the charged^ although the lass happen 

voyage, is not material. A clear-r before the dividing paint n^od^ 

anee to a diftereot port, with a dridge v. BoyddL 1 Anifi^. 16. 

view to avoid detention by cruisers, 2 A daviation intended, if the lots 

did not make a different voyage. happen before it take effect, does 

Though the roaster stated in his not disehaige the policy. Thdlns^ 

protest, that he sailed for a differ- son v. JPb^^usson, 1 Doug. 361. 

ent port, yet, if he explain his rea** 3 Covenant upon a policy of ins«- 

8on for so doing, it will not vary ranee from fire, proviso thatdefen- 

the case. Talcot v. Ths Maine Ins. dants shall not be liable in case the 

Co. 2 Johns. Eep. 130. house be burnt by reason of any in- 

20 Where the insured had written vasion, foreign enemies, or any mil- 
four letters by different conveyan- itary or usurped power. The house 
ces, ordering insurance, one of was burnt by a mob at Mnwich. 
which was on board the same ves- This is not within, the proviso, 
set in whieh th^ insured arrived, af- Drinkwater r. The CorporaHon of 
ter a knowledge of the loss, at a the London Assunnce. 2¥FUs.MS. 
port from which that letter was ^ At Cbn^on an JSa^^-India ship stay* 
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^'to ideas audi r^t; for wkieh 
pur|K)9e all the aaila and furnitui^ 
Mftse taken out of Ihe ship, and put 
iato a warehouae built &r them on 
a saml-bauk in the river there, 
vf here they were aeeidentaily burnt. 
This U a ioM within the word» and 
lueaning of a policy of insoranee of 
the ship, on its body, taolde, appa- 
rel, &e. and other furniture, against 
perils of the sea, &B. and fire (ext 
pressly^) to any ports and plaees 
beyond the Cape of Good^Bope, and 
back again to London, Aiiythe 
youttgm' ▼• Oovemor and Compmiy 
€kf die Royal Exchange Jissmiaue. 
1 Burr. 341. 

# Insuranee on a ship (a privateer) 
at and from Janudca to any ports, 
&e. at sea^ or shore, erniaing for 
&ur months, without farther ae« 
eount, &C. &e. free from average 
(before la G« 2j t. 87.> The insur* 
ed had interest in the ship to the a« 
mount insured. During the four 
months the erew mutinied, bniuipht 
the ship by.foree kito Janmea^ and 
liaying carried awAV the arms, &e. 
deserted her ; by wiiieh the farther 
cruize wa» prevented. Held, thai 
Ae assured eonld not recover, as the 
ship waa in safety in her* proper 
port at the end of the fourmontlls. 
Jpod V, FUxgerMj im srmr, earn, 
seac. WUles, 641. 

§^ The owner, and not the freighter 
is liable, for a loss of gold- sent bf a 
ship. Parish V. Crawford. 2 8tr. 
±26U 

% A ship may go to the general eon* 
voy at the hazard of the. underwri- 
ters. Gordon r. Mnriey. Cambell 
V. Bordku. 2 Sir. 1260. 

g Ioauranc# on goods does not extend 
to. respondentia interest, when not 
speeilied. Glover v. Bidek. 3Afr« 

1304. 1 Bhek. 396, 390, 400, 432. 

a Insurers liable to pay the charge 
of.a eompromise ftofui Jliie made to 
prevent the ship from being con- 
demned as lawful prize, or to save 
a greater expence. Bezens v. Ruck^ 
er. 1 Bla(^ dl8. 

iO Insurance free firom average, un^ 


ku general or the slup etrandid, 
does not extend to the damagi^ re« 
eeived by the goods in a storm. 
WUeon v. Smith, i Biadc. 607. 

11 Inaurer ii liable where afaipgoea 
back to perform quarantine. Wa* 
flee V. Barnes. 2Str. lJS43. 

12 A ahip never heard of is proramed 
to hajv^ foundered at sea. Green 
¥• igrown. 2 8tr. tia9« 

13 If government la^ an embaigo 
upon a ship while she is iaaured,^ 
seize her, and eonvert her into a 
fire-shipf the hworera are anawerar 
hie foe the daraa^ the assured s«s« 
tained thereby. Thpugh a ship de- 
viates^ ia thfB course of her voyage^ 
the inaurera are reaponsible for any 
damage wbieh happened before the 
deviation. Green v. Young. 2 L. 
Baym. 840« 2 8iUk. 444. 

14 The freight a ship would eam.ia 
no part of the damages, unless the 
goods are on board Ton§f v. 
Wiatts. 2 8tr. 1261. 

16 Goods lost after the owner haa 
taken them from a«bip into a light* 
er, is no charge on the insurer. 
SparrQio v. CarMers. 2 9tr. i2M^ 

16 Ther assured ^nnot recover upon 
the policy, ualesa the loss be a di" 
rectwoAimmediaJte consequence of 
the peril insured; so that slaves 
who die by any other meana than 
by wounda or bruises* received in 
the very act of quelling a mutiny, 
are not within thuit provision of an 
Jfriean pcdiey, which insures a« 
gainst loss by mutiny. Janes r. 
SehmolL 1. Term' Bep. 130, tk 

17 Upon an insuranee on slaves a- 
eainst perils of the sea, their death 
by. failure of sufficient and suitable 
provision occasioiied by extraordi« 
nary delav in the voyage horn bad 
weather, IS not a loss within the 
polioy, but a loss by natural death, 
which cannot be insured against since 
statutes 30, G. 3, c* 33, s. 8, and 34 
G. 3, e* 80. Tatham v« Hodgson^ 
6 Term Bsp, 606. 

18 The underwriter is in no iostaneo' 
liable for any loss which happens 
alter the vessel has been moored fHt 


as« 


INSURANCE n. 


fcoars hi sftfetj t although sueh losg 

should arise from some previous 

damage sustained during the voy- 

aee. 1 Term Bep, 261. 

19 A ship being insured for a voyage, 

' the underwriter is not liable for any 

loss arising from seizure, after she 

has been 24* hours in port ; though 

sneh seizure was in eonsequeneo of 

au act of barratry, committed by the 

master, by smu^line; cTurtn^ ihe 

voyage. Leckyer v. (^jf. 1 Ifem 

Mep. 252. * 

M Insurance on goods from •^. to B. 

* ^^ until they should be there dis- 

* charged and safefy landed $" t)n 
their arrival at B. the merchant to 
whom the goods beloneed employed 
and piiid a public lighter to land 
them,- and the goods being damaged 
in the lighter without negligence, 
the underwriters were held liable 
for the loss. JJurr^ v. The Royal 
Exchange Assurance Company. 2 
Bos. 4; Full. 430. 

i.9 S. P. Rttdcer v. London Assurance 
Co. 0. H. 1784*, eoq. Buller^ 3. 2 
Bos. i^PuU. 43d, ft. 

22 Insuranee on goods on board a 
Spanish ship from Missau to Cam' 
peachy to continue on the goods till 
discharged and safely landed. The 
ship having a licence from the 
Britidi goyemment at Mtssau sail- 
ed from Campeaehy^ and having ar* 
rived off that port, made signals for 
launches to eorae out, Into which 

' the goods were put for the purpose 
of being run ashore. In this sitoa-' 
tion the goods were seized by two 
Spanish government bnes, it being 
contrary to the ^pants/i laws to im- 
port British goods into the Spanish 
main. It seems that the goods were 
protected by the policy while on 
board the launches, such being the 
usual method of carrying on that 
trade. Mttthie ▼. Pc/ts. 9 Bos. 4* 
Bi//. 23. 

S3 Action on a policy on goods, ^ un- 
til the cai^ should be discharged, 
find safely landed ;'' on the arrival 
of the ship the goods insured were 
{iiLt on board a lighter hired in the 


usual way, and brought to iliiepTahi* 
tiff's wharf in the evening, but not 
landed on account of the rough 
weather; the plaintiff then under- 
took to see to the landing himself; 
but in the uight the lighter was, by 
an unavoidable accident sunk, and 
the goods io^t ; held, that the un- 
derwriters were discharged. Strong 
y. MUuUy. J^Tew Hep. 16. 

2^ Policy oB freight valued at dOOl. on 
a. voyage at and from Ikmarara^Ber' 
bice and the Windward attd Leeward 
islands to London; the ship being 
at Demararoj an agreement was en^ 
tered into by the. master with a 
house there, for a freight from J3er- 
bice to London^ the cargo to be put 
on board at Berbiee^ and Ihe ship to 
.take a cargo of bricks and planks 
from Demarara to Berbicey and de- 
liver them there. While proceed- 
ing from Demarara to Berkice with 
the bricks and planks on board, she 
met with an accident, and in conae* 
^uence never earned her freight;., 
field, that it was not a loss vrithin 
the policy. Sellarv.J^Vicat^ Matf 
Bep, 2B. 

29 Where a ship was insured for nix 
months $ and three days before the 
expiration of the time she received 
her death's wound, but was kept n- 
float by pumping till three days af- 
ter the time, the underwriter was 
held discharged. Meretony v. Dun" 
lopf {cited per Cur,) 1 I'erm Uep.^ 
261, 

26 Money having been expended in 
reclaiming a cargo on board a ship 
captured, was insured by the own- 
ers upon the event of the ship's ar- 
rival at MarseHies ; the ship being 
captured, and restored ttfon appeal, 
relinquished her voyage and was af- 
terwards lost ; pending the appeal, 
the goods were ordered tli be sold, 
and the expences of the'appeal weris* 
afterwards defrayed therewith ; an 
averment of a loss by capture was 
held bad, because the ship might, 
notwithstanding (he capture, have 
afterwards arrived at Marseilles, 
JCiden Kemp v. Vigne. 1 Thrm Bep, > 
804^ 
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S7 Where repairs are ordered by the 
iinderwriterii^ for the paymeut of 
which a bottomry bond is given aud 
they refuse to pay it on the arrival 

_ of the ship, in consequence of which 
«he is sold, they are liable for all 
the damage which shall accrue to 
the owner in consequence of that 
refusal. Da Costa v. JSTeumham. 2 
Term Rep. 407. 

2S Where a ship has been repaired, 
the underwriters are not entitled to 
the usual deduction of one third, 
new for old, unless the ship has 
been put into the free possession of 
the owner again. 2 Term Rep^ 407. 

29 The assured upon a valued policy 
on freight is entitled to recover the 
whole amount, though part of the 
^oods only were on board at the 
time the ship was lost, the rest be- 
ing ready to be shipped. Mont' 
^omerg v. Eggingtou. 3 Term Bep, 

80 Two policies of insuranee for dif- 
ferent »tims are etfected on goods on 
board any ship or ships on a voyage 
from •i.io B: goods nearly amount- 
ing to the value of both policies are 
put in different proportions, on 
hoard two ships which sail on the 
voyage, one of which is lost, but the 
other Arriv^es in safety »t B, The 
insured may apply ^either policy to 
the ship which is lost. Ifenchman 
V. Qffleif. 2 H. Black, 345, n. 

31 A policy of insurance is effected on 
specific goods on board a certain 
ship named, on a voyage at and 
from A* to i?., ^nd another policy is 
also made on any kind of go/ods as 
interest should appear, on hoard 
Mlup or shipSf on the same voyage, 
warranted to sail within a limited 
time : but no circumstance relating 
io the first poliey is communicated 
*lo the underwriters of the second, 
fior do they know that the first was 
made. Goods, to the full amount 
of the sum insured in the second 
policy, are put on board a ship, 
not the ship named,) which sails 
within a limited time from J. with 
an intention to touch at C in her 
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course io jB.»hit if last hefoHshear^ 
rives at the deviating point. ThA^ 
underwriters of the second policy 
are answerable for the loss. ATeic- 
% v. Ryan. 2 H. Black » 348. 
Z2 Provisions sent out in a ship Ibr 
the use of the crew are protected 
by a policy on the ship and fnmiture, 
Brough v. fFhUmore. 4 'X^erm Bep* 

206. 

sa Seamen's wages and provisisss are 
not covered by an insurane^ on the 
body of the ship. Robertson v. JS- 
wer. 1 Term Rep. 127, 13a, n. 

34 W6ere by a policy of insuranee 
ship and goods were insared, *' at 
and from all and every port, &e. 
on the coast of Brazilj.SLni after the 
i7th Sept. to the Cape of Good HopSy 
beginning the adventure upon the 
goods from the loading-thereaf aboard 
the said ship at i^l or every port, 
&c. on the coast of BraxU^ and from 
the 7th cfSept. 1800 ; and upon the. 
ship in the same %nawMr^^ and with 
liberty to sail to, &e. any plaees 
backwards or forwards under the 
Portuguese government, &c. at a . 
premium of four guineas per cent., 
to return 3l. lOs. should the shipi 
have arrived, or the risk have oth- 
erwise ceased on or before the 17th 
of September ; heM, that the policy 
only attached on the homeward 
bound cargo laden on board at the 
coast of Brazil, and did not cover a 
cargo originally taken in at the 
Cape of Good Hope^ and whioh con- 
tinued on board after the I7th «f 
Sept. while the ship was on the 
coast of Brazil, and after she left it 
on her return to the Cape. Neither 
did the policy cover the ship itself, 
which was insured in the same man-- 
ner as the goods. Robertsm v. 
French. 4 East, 130. 

3d Where a ship was chartered on a 
voyage from London to Dominiea 
and back to London, at a certain 
rate of freight uDon the outward 
cargo ; and after aelaytng her eut- 

^^ward cargo at Dominica, the char- 
terers were to provide her a full 
cargo homeward at the current/ 
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freighl from Bomimca to London, 
&e. : held that an iasiiranee by the 
owner of the tfhip on the freight at 
and from Ihmimca to London at- 
taehed while thi^ ship lay at DomU 
liicA dcliveriiis her oatward eargo^ 
and before any part of the home* 
ward eargo was shipped, during 
whiefa time she was captured by aa 
enemy ; the eontraet of aflfreight- 
meni by the eharter party being en- 
lire^ and the risk on the policy ha- 
ving eommeneed. Horncastie v. 
StmrL 7 East, 400. 

86 Neither a loss of the outward car- 
go destroyed by fire on shore at the 
foreign port ; nor damage to the 
Tes8el4'rom worms and climate, nor 
an extraordinary expenditure of pro- 
visions, whetlier by the seamen, or 
hy eentinels placea on board by the 
government, nor the possible earn- 
ings of the vessel during an embar- 
go ; are losses within a policy of 
insurance against the usual risks, 
o|i a vessri and cai^o to, at and 
from aforei^ port, for the purpose 
of selling the outward, and purcha- 
sing a tetum cargo* 2 Mass, 420. 

37 A ship is insured from Spain to 
Tkneriffe and Jamaica, During the 
voyage insured, die is captured by 
a French national ship, and reoap- 
tih'cd by a British privateer, a,nd 
carried into •Antigm, where she is 
libelled in the court of Vice Admi- 
ralty, and decreed to be restored 
on payment of one half the value 
as salvage. Upon the representa- 
tion of the master, who was also a 
part ouTier that he was unable to 
pay tlie salvage, the court ordered 
her to be sold. The master purcha- 
sed her, and on his return delivers 
her to her former owners : after 
which the assured offer to abandon 
to the nnderwrtters, the proceeds 
Af the sale in Jlntigua, but re^ 
fused to abandon the ship : the 
underwriters refuse to accept the 
abandonment as offered. It was 

' held that the assured were en- 
titled to recover for a partial 
loss only. Oliver et aU v. JV%fc« 


buryport Maine tns. tompang^ 8 

MWS9» 37. 

38 If the owners of a vessel, which is 
wrecked, have abandoued to the un- 
derwriters, and are afterwards com*" 
pelled. to pay the wages of the, sea-< 
men, the underwriters are bound 
to reimburse the owners, if sufficient 
for that purpose was saved from the 
wreck. Frothingham etaLv.Frince* 
8 Mass, 563, 

89 Underwriters npon freight are not 
liable for a detention of the ship on 
the voyage, if she finally earns her 
freight. Mayo v. The Marine Fire 
and Marine Ins. Co. 4 Mass. 374. 

40 Merchandize is insured on board 
a ship to India, and home, for the 
purpose of disposing of the outward 
cargo, and procuring a return cargo ; 
and in Inaia, in the due course of 
the voyage, a part of the merchan'^ 
dize is sent on shore ; and after-^ 
wards being in the ship's boat for the 
purpose- of being re-shipped, it is 

. violently seized and detained, either 
by orders of a sovereign prince, or 
by assailing thieves; the insurers 
are liable. Farson v. Mass. F. and 
M, Ins. Co, 6 Mass. 197. 

41 A vessel insured for the voyage 
and until uioored 24 hours in safety, 
arrived at her port of destination in 
a gale of wind, and, cam^ to anchor : 
the gale inoreased during the 24 
hours, after which the vessel lo^i 
her anchors,, and was driven tm 
shore : it was held that the under- 
writers were discharged. BiUetal. 
V. •^lixszm. 6 Mass, 313. 

42 The property of the belligerent 
was received on board a neutral 
ship under false bills of lading, pur- 
porting that it belonged to the owor 
ers of the ship, and that no freie:ht 
was to be paid for it.. The ship 
was captured, and by the admiral- 
ty court released. The cargo was, 

' after time given for further proof, 
condemned ; and no freight was a- 
warded, as by the bills of lading 
none appeared to be due. In an 
action upon the policy of instiranee 
upon the freight, it was held that (he 


msesLAJicti n. 


ui 




. 4ftSii^ #ere not entitled to reeover. 
Stacker y. Jliirrimaek 7. mid Mi 
Ins, Oo. 6 Mass. 220. 

4S Where A Idss by eapture of a uea* 
trml ship arises from the De|^is|;eflee 
of the master, in leaving the ship's 
reei^ster^ &e. on shore, the Hoder-> 
tl^riters are not liable. Cleveland y. 
The Union In^. Co. B Mass. 308. 

44* An agreement had been entered in^ 

. to between Ji, B. an underwrit- 
er and the assured in a poltcj of in-^ 
snranee^ to abide the final determin-* 
ation of an aetion depending be^* 
tween the same assured and an in^^ 
eoqiorated eompan j, who had iinsilr-> 
ed for them npon the same risk. 
On the trial of that aetion in this 
eourt, the demand was not contest-^ 
ed by the company ; they submitted 
to a Terdict against them, under the 
expeetation of prosecuting a review 
which they accordingly prosecuted 
and entered, having given bond 
therefor. An adjustment afterwards 
took place between the parties fo 
the aetion, the company paying the 
assured two thirds of a total loss, 
and relinquished their claim to sal-* 
rage: and the review was discontin- 
ued. It was held that ^. ^. was 
not boQiid by his agreement to ad- 
just with the assured on tlie terms, 
on which the company had adjust'* 
ed the hiss on their policy, big' 
glnsan Sf al. v. Gray. 8 Jl^ss. 389. 

4t5 A reseue by the crew of a netftral 
vessel, arrested and detained by a 
belligerent armed vessel for an al- 

• leged breach of neutrality, is a good 
eanse of condemnation by the belft- 
gerent : and a loss happening from 
sueb a cause ts not within the perils 
usually insured against by a policy 
of insurance. Jiobinson Sf aL v. 
Jones. 8 Mass. 536. 

40 In an action on a policy of insur- 
ance from ^eW'Fork to Ifavannoy 
on all lawful goods^ it was held, 
that articles contraband of war were 
lawful goods, within the meaning 
of tjhe policy ; that goods not pro- 
hibited by the laws of the country 
to which the vessel belongs, aro 
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lawful. Bdantf MtMamii 4* C(i^ Ti, 
Low. i Johns. Cas. i. 

47 Where the policy of insarahee eon- 
tains the usual warranty, ^that 
com, &e. shall be ffee from aver«- 
age under 7 per cent, unless geher- 
al, the insured can only recover for 
a general average, or for an atiual 
as distinguished frnm a technical 
loss* Le Royj Bayard d* M'Bvers 
V. Goftwemjer. 1 Joftits. Cbses, 236. 

48 In an aetion oii a policv of insur- 
ance on all latefid goods, &c. against 
all risks, it was held that the in- 
surance covered all goods lawful to 
be eiported from the United Blaiesy 
though contraband Of war, and own- 
ed by a snbject of one of the belli- 

Sercnts. Skidmorer. Desdinty. 2 
ohns. Casesy 79. 

40 Articles contraband 6f wat are 

.. << lawful goods" within the mean- ' 
ing of those words in a policy of in- 
surance. Goods not prohibited by 
the laws of the country to whica 
the Vessel belongs, al'c lawful goods^ 
and the insured are not bound to 

• disclose to the insurer, that tho 
goods are contraband of war. Jw 
hel V. BhineUxnder. 2 JokM. Oss. 120. 

8. C. affirmed in thc^ court of errors 
in 1612. 2 Johns. {ktHesfj 487. 

00 A vessel was insured from JV^« 
Tork to Amgtmhhny and at the tin^e 
of her sailing fi^ni A^-Forfe, it 
was not known tlMt the Tejeel was 
Uockaded by the Brtfts^. Tha 
master, during the voyage, pot into 
Crturhavmf and t^as there informed 
that Amsterdam Was bloc|caded ; but 
supposing that he should not be 
capt ured^ for the first attempt to en - 
ter, sailed from tiruxhaven with tho 
intention of entering Amsterdam p 
and on his way the vessel was cap-* 
tured by a British cruiser, carrieil 
into England^ and condemned for 
attempting to go to a blockaded 
port. It was held, that sailing for 
a port understood to be blockaded, 
with intention to enter, was not a 
breach of neutrality so as to eff(^ct 
the policy of insurance. Vos <5"' 
Graves v. The United Ins. Co. in 
error. 2 Johns. Casesy 469. 
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S. C. In the supreine court. 3 Johns. 
Cos, 180. 

01 A vessel belong to ^> who was a 
natural born oitizen of the United 
StateSy was iosared, by a policy dat* 
ed the 1st November, 1796, from 
^ew'Tork to London^ and was war- 
ranted American property. Before 
the vessel actually sailed on the 
Toy^*e insured, viz. on the ^th 
Aprils 179T, A. sold and transferred 
the vessel to J9. a native of Ghreat- 
Britain^ who had emigrated to'JWir- 
Yorky and beeamfr. a naturalized 
citizen of the UnUed States, on the 
6th AprUy 1797. The vessel was 
captured by the Frenehywud con- 
denmed as good prise. It wa» held,^ 
in an action on the policy, that B, 
was to be considered as having emi- 
grated, Jlagraie beUo, and a British 
subject, so as to justify the condemn 
nation ; and that *B. having, by his 
own act, before the oommencement 
of .the risk, changed the property 
from neutral to belligerent, there 

> "was a breach of the warranty, and 
he could not recover on the policy. 
Jackson v. The Mw'Tork Ins, Co. 
2 Johns. Cos. 191. 

But see Duguet v. .Bhinetander and 
others, in error contra. 2 Johns. 
Cases, 476. 

B2 A policy of insnrance contained a 
ihemorandum '^ that salt, &e. and 
all articles that are perishable in 
their own nature, are warranted by 
the assured, free f^om average un- 
less general, &c. and sugar, &c. 
iddns, hides, and tobacco, are war- 
.ranted free from average, under 7 
jfer cent, unless general.'^ A quau- 

. . tity of deer^skins, part of the cargo, 
were damaged, by which a loss of 
10 jier cent, was occasioned on the 
eai^. It was held that the deer- 
skins were not comprehended under 
the general words of the memoran- 
dum, as tb articles perishable in 
their own nature, but under the 
clause relative to sib'ns and /lufgs, and 
that the insured were, therefore, en- 
titled to recover. Bakewell v. The 
VmJted Ins. Co. 2 Johns. Cos. ^6. 


03 MThere a vessel was ins^refd, €x-^ 
cepting against French risks, and 
was captured by a French privateer^ 
and after being detained four days^ 
was recaptured by a BriHsh frigate, 
and condemned as French property j^ 
it was held that the insured could 
not recover. Boget v. Thurston. 

2 Johns. Cos. 2iB. 

M An insurance on the vessel will 
not cover a bottomry interest, unless 
it is expressly mentioned in the po* 
licy. B(Aertson Sf Brown v. The 
United Ins, Co. 2 Johns. Cos. 250. 

W Where dried fish, were enumerated 
among the articles in the memoran- 
dum to a policy of insurance, a» 
free from average un^es* general, as 
also ^^ all other articles perishable 
in their own nature,'' it was held 
that pickled fish were not included 
within the memorandam, and that 
the plaintiff might recover for an 
average loss on them. Baker v. 
Ludlow. 2 Johns. Bep. 289. 

5% Insurance on horses f mm Liverpool 
to Mw'York, ^^ against all risks^ 
including the risk of death, from a- 
ny cause whatever, until they shall 
he safely landed." About three 
days before the arrival of the ves- 
sel at Mw'York. she met nith a 
violent gale of wind and heavy sea, 
which caused her to roll very nanch, 
by which means one of the horses 
was thri^wn down and bruised, in 
consequence of which he refused ta 
eat, and died in three days after he 
was landed in Mw-York, It was 
held, that the horse received his 
death wound fay the perils of the 
sea, and that the plaintiff was enti- 
tled to recover the full value df the 
horse. Coit Sf Wodsey v. SndUi. 

3 Johns. Cases, 16. 

07 A ship was insured from Mndx 
in France, to the UnUed States. The 
insured^ in order for insurance, re- 

E resented that the ship was French 
uilt, and owned by. ^werican citi- 
zens, and would have on board the 
original bill of sale, or an attested 
copy of it, and also a certificate of 
the American consul. . I>uriag tbsr 
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>v«jage9 sli^ VA> 6iiptttred by a Bri* 
tish erttiser, and carried into UaUfax^ 
and eondemned as French properly. 
The eaptaioy i& his answers to the 
standing interrogatories in the ad- 
miralty court, denied all knowledge 
4>f the bill of sale^ and stated that 
the certificate of ownership and log- 
jbo^k, were the only papers on boanl 
vhen the ship left MintXj and that 
Ho papers had been destroyed or se* 

*« eared by him, «xeept the certificate^ 
which .he cave up to the captors. 
It appeared, that the bill of sale 
was, in fact, o^ board, and after- 
wards delivered to the assured by 
4.he master, on bis arrival at JVetr- 
York, It was held, that merely 
having the bill of sale on board, 

.. was not a substantial eomplianee 

.*. with the representation of the assar* 
«cd, unless it was produced, or ca- 
pable of beiug produced, when oe- 
easion required ; and that it was 
u matefriai document, essential to 
the proteettoa of the vessel, and ne- 
«^ssary to be on board, and that 
the assured were, therefore, not en« 
^titled to recover. Murray and oth» 
ers V. AlsQ(p ^ Fomroy. 8 Jb/ues. 
Cases^ 47. 

0^8 Insurance on freight^ from Mm^ 
Fork to Havanna. Tbe vesseK in 

• a gale of wind, was stranded at 
Sandy Hookj but in three or four 
days Returned to JSTew^York^ and 
the cargo which was unladen and 
considerably damaged, was also 
brought back 4o •.\^/x>-For&:vand de- 
livered to the difterent shippers. 
The vessel was repaired in a fort- 
flighty at the expence of about 120 
•dollars, and the plaintiff, soon after, 
^ent her on a different voyage. It 
•was held, that the insured had no 
riglit to reeover, as he ought to 
liave insisted on carrying on tbe 
jBoods^-so as to entitle himself to 
JTreightj and haviug lost the freight 
,hy his ne^igence or folly, the in- 
^stirers were not liable. Herbert v. 
Hallett. 3 JoAns. Cos. 93. 

Jlf the ship be injured by the perils of 
the sea, but capable of .being repair* 

( . «d in a reasonable time^ the owner 


ought to repair her and eonttnno 
the voyage, so as to claim his right. 
If the ship be in a capacity to pro- 
ceed on her voyage, and the goods 
are damaged, the owner will be en^ 
titled to 'his freight if he offers to 
<carry them on, unless the goods are 
1 ph}fsieaily destroyed. Ibid, 

69 Insurance on a vessel, at and front 
JSTew-Fork to Trinidad^ and at and 
from thence to St. 'I%mMS. The 
ship left Trinidadyiu ballast, and, 
while in her course to St. Thomas, 
ahe was captured by the French and 
recaptured by an American frigate^ 
and carried into *^. Christopher\ 
where, by an agreement with tbe 
re-captors, the ship was appraised^ 
and one tliird salvage allowed. The 
captain borrowed 1,030 dollars on 
bottomry, and paid 600 dollars for 
salvage, and 430 dollars for expences 
and r^paiss. The ship was valued 
in the policy at 4,000 dollars. The 
.merchants <» whom the captain bor- 
rowed the 4]ioney,|>ut op the ship 
for sale at auction, for the benefit 
^f all concerned, and she was struck 
off to the captain at her appraised 
value, for the benefit of all concem" 
ed ; but the money was^aid by him. 
The ship SMled i9 8t, TkomaSj and 
arrived at J^eiv-Fork in safe^^ 
where the insured abandoned for a 
total loss. It was held that the in- 
sored had no right to abandon, and 
that the insurer was liable only for 
the salvage and expences, being the 
amount of the bottomry bond. Pat^ 
age V. Dale. 3 Johns. Cases^ 106. 

'60 If a vessel be seaworthy at the time 
of her saikng, and afterwards stii- 
denly springs -u leak^ and founder, 
without any stress of weather or ap- 
parent cause, 'it is a loss by the per- 
ils of 'the sea, and the insurer will 
be Ualile. Whether the vessel be 
seaworthy^ or not, is a fact which 
the J4iry are to determine. Patrick 
T« Hallet Sf Bowne. 1 Johns, Itep. 
d41. 

61 A vessel was insured against -sen- 
risks only, from Mtv-Qrleans to 
Caps J^Tickolas Mcky in St, Momin- 
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go^ tad from Ibent^ to one other 
|iort, say Port £«pti6/ican, CapeFran* 
cots, or 8t^ Thamaa. During the 
voyage, ihe met wHh bad woatherf 
^nd beeame leaks ; but while s^e 
was in sight of St, Domingo, and 
v^ithin 70 miles of Cape^%chdas 
Mole, she was turned away from 
that port by a BrUish eruser, on ac* 
eount of its being bloekaded. She 
then proeeeded toward St* ThoumSj 
hut she was forced by bad weather, 
to go to Jamaica f wbere^on a sur* 
vey,8he waseondemned as not worth 
the eosts of repairs. In an action 
for a total loss, it was held, that 
the deviation from Cktpe Nicholas 
JHofe, was exeosed by necessity, and 
that the loss afterwards, was by per-p 
lis of sea, for which the insurers 
were liable. M^^t^son y. The Co^ 
^lumirian Jm, Co. 2 Johm. fiep. 89, 

$2 .Whether an abandonment was ae-^ 
eepied or not by the insurer, is a 
question of fact for the jury to de-o 
eide. Bell v. Tht Cokmbidn Ins. 
Co. 2 Johns, Eep, 98. 

(^ Where a vessel sailed with a fair 
wind i^nd moderate weather, and in 
the evening of the same day, sprung 
a leak and foundered, without any 
apparent cause, or eitraordinary ac^ 
cident, to which the leak could be 
ascribed ; it was held, (hat the loss 
must be presumed to have arisen 
from her not being seaworthy at the 
time of her sailing. Talcott v. The 
CommoTQial Jns* jCOf 9 Johns. 
Bep. 124. 

M A vessel was insured from Mhr^ 
Haven to Middletown, at and from 
thence to Martinique^ and back to 
J^TeW'Fprk. The policy contained 
a clause, ^' that the loss was to be 
paid in 80 days after proof thereof." 
The vessel cleared out for St. Lu- 
ct^, for the porpo^e of avoiding a 
detention by eruiserf ; and the mas- 
ter was instructed by the owner to 
keep well to the eastward, and to 
make a particular port in Marfinr 
ique, 9m. The day after the vessel 
sailed fnm Connecticut river shiS 
sprung V leak and foundered. In 
an »eU9a ^on the poliey^ i^ w^ held^ 


thai the exhibiting of the protest of 
the master slating the loss, waa a 
sufficient compliance with the 
clause, in the policy, as to prelimi- 
nary proof and that preliminary 
proof of interest was not necessary. 
Jhlcott v. The Jdarine Ins. do, 
2 Johns. Rep. iso. 

05 Insurance on goods, at and from 
^eW'Fork to a port or ports in the 
island of CubOf and thence back to 
JSTew^Fork. The vessel arrived at 
St. Jago de Cuba, but was not al- 
lowed to enter there, and alter wait- 
ing 20 days, sailed for another port 
in the island, in going to which, she 
was driven hy coutrary winds into 
the bite of l^et^ne and for fear of 
brigand boats, went into Port Uepufh 
Hcdn, in the island of St. Doming^ 
iirhere her carg^ was forcibly taken 
out and sold at a loss. The pro- 
ceeds of the sale, except a small 
part, were invested in the produce 
of the island, and arrived at JV*«ic<> 
Fork. On receiving advice of what 
had happened at JPort BepMican^ 
the assured abandoned and assign* 
ed as a eause, the refusal of an en- 
try at St^ Jago de Cuba. It was 
held, that the delay at St. Jago de 
'Cuba J under the circumstances, did 
not amount to a deviation $ that the 
going to Port Bepubliean was justi- 
fied by necessity, and w^nld have 
authorised an abandonment, for a 
t^al loss of the voyage ; but as the 
insured did not abandon lor that 
cause, he was entitled to recover 
only for a pt^rtiat loss, whieh was to 
he estimated by deducting the nett 
proceeds, of the sales at Fort Be^ 
pubUcaUy from the invoice amount, 
or eosts of the goods. Suydam mid 
Wykaff V. The Moaine Ins. Co. 
2 Johns. B^p. 138a 

66 Goods were insured fViMn AHito, 
in the island <yf Cuba, ^ beginning 
the adventure, flee, from and imme- 
diately following the lading thereof 
on board of the vessel at JWmtos, 
in Cuba.^ The vessel sailed with 
a cargo of goods fhim JVhc-Fork, 
and arrived at JVMto, but not be- 
ing allowed to land the goods there} 
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mxotft a few titfittg artiolet, sho 
sailed from MvUas, with the out- 
ward cargo on boards Ibr Januicaf 
and while proeeedin;; tp that phiee 
M'as wholly lost bj the perils of 

» the sea* it was held^ that the poli* 
cy did Dot attach to. the outwavd 
cargo which eontioued oa board at 
JVm^ofi, and until the vessel was 
lost ; and the insured were ooly en- 
titled to a return of the premium. 
Michards v. The Marine Ins* Co, 
8 Johns, Rep, 807. 

67 A vessel was insored from JV^- 
Work to Bordeaux^ and eonsi^ed^ 
with a part of her cargo, belonaiug 
to the owner, to a person at Bur^ 
deatuc^ on whom the owner had 
drawn bills, to th^ full amount of 
the goods and freight ; and the mas- 
ter applied to the eonsignee for mo- 
ney to make the neeessarjr repairs 
to enable the vessel to return to 
JV*ei&-JrorAf, and the consignee ad- 
▼aneed the money, and took a bot^ 
tomry bond for the amount* with 
marine interest ; it ^i^m held, that 
the insurers, under the eireom- 
•tanees of the ease, were not bound 
to pay the bottomry bond^ but onlv 
for the expenees of repairs. Biode 
end Jepkstm v. The ComrnrcUd Im* 
Co, s Johne, Bep. 800. 

08 Where goods insnred were captu- 
red during the voyaf^, and the ves* 
sel was released, hut the g«ods de- 
tained for further proof, and were, 
afterwards, restored, on payment of 
the full ft*eight ; and the owner was 
obliged, afterwards, to hire another 
Tessel to earry the goods to their 
place of destination ; it was held 
that the insurer was liable to pay 
the additional or extra freight, be- 
ing an expenee necessarily incurred 
in consequence of the capture. 
Mumford v. The Commereial Insu" 
ranee Company, 5 Johns. Bep. 262. 

69 A vessel and cargo were insured 
from Mw-'York to 8t. Lucar. The 
policies contained the following 
clause : '^ Tbe insurers take no risk 
of a blockaded port ; bnt if turned 
away, the assured to be at liberty to 


^ proceed to a port not blockaded." 
The vessel sailed from Mw^York 
' the S8d JSToiv. 1807. On the ^7th 
Jan. 1808, she was captured oft' 
Cape St. Mary's on the coast of Por- 
tugal^ about 70 or 80 miles from 
the shore, by a British cruiser, and 
sent to Gibraltar^ and was there 
condemned in the vice admiralty 
court, as lawful prize, ^ for having 
violated the blockades of Cadiz and 
^. Lucar.^^ During the months of 
Jan, and Feb. there was a blocka- 
ding squadron oS' Cadiz^ which 
might be seen from St, Lucarf and 
a -vessel coming out of (hat port 
counted a fleet of ;^9 sail ; and 
it was generally understood that 
the hloekade included 8t. Lucar 
ar well as Cadiz ; it was held 
that the clause in the policy exten- 
ded to every loss happening by rea* 
son of a blockaded port, whether 
such blockade was strictly legal or 
aot, and that the insnrers were not 
liable. Baddiffe v. Untied /ns. Co. 
7 Johns. Bep. 88. 

Notice, either actual or eonstrnctive^ 
of the existence of a blockade, is re« 
qnisite before a neutral can be dee- 
med in delicto^ or to have violated 
his neutral duty, by Attempting to 
enter the port. Jfna. 

What constitutes a lawful blockade ? 
Badclijf V. United Jnsimittce Com* 
pony. Ibid. 

There was a blockade in faet of Gs* 
diz and St. Luear^ in Jim. Fdf. and 
Mtreh 1808. Ibid 

It seemsj that the aecidental and tem- 
porary dispersion of a blockading 
squa^non* by a storm, is not a sus- 
pension of the blockade, provided 
the fleet uses all due diligence to 
resume its station. Ibid^ 

70 A eargo was insnred from A%ir- 
Yark to Cherbmtrg, io France^ and 
the policy contaitted a clause^ 
^^ Warranted free from seizure for 
or on account of any illicit or prohi- 
bited trade.'' The vessel met an 
Bttffiisk cruiser, and was compel- 
led to go into outer road of Ply- 
mmdh^ where she was detained six 
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4ioHn, and tlien vulfored to proeefed, 
but 00 person belonging to the ves- 
sel went on shore during tiie time 
of her detention. The vessel and 
^sargo arrived at Cherbourg, and 

- "were there seized^ under tlie Berlin 
decree, and eonfisrcated, on the al- 
leged ground that the eaptain on his 
examination by one of the officers 
of the port, had made ^fdss decla- 
ration, that he had been m England. 
It was held, that this was not a loss 
4irising from anj illicit or prohibi- 
ted trade ; but under the gerai pe- 
rils of ^' arrests and detainments of 
princes ;" and that the insurers 
were liable. Mumford v. The Fko^ 
mx insurance Co, 7 Johns. J{ep.449. 

7i Where the policy of insurance 
contained a clause of warranty as 
neutral property ; and also a clause 
*' that in ease of loss or misfortune, 
it should be lawful and necessary 
for the assured, his faetors, servants 
and. assigns, to sue for, labour and 
travel in and about the defence, 
safeguard and recovery of the prop- 
erty," &e; ; it was held, that in case 
of a capture, the assured, or their a- 
gents were not bound to put ina claim 
orappeaU and thoagh the property 
• was condemned because no claim 
was interposed, yet the assured were 
entitled to recover, for the assured 
iiad a right to abandon immediately, 
on advice of a capture ; and alter an 
iibandonmeut rightfully made, the 
«iaster becomes the agent or ser- 
vant of the insurers, and is answer- 
nble to them for his misconduct or 
neglect. Ibid, 

^2 A policy of insurance contained a 
clause, ^'^thatif the vessel, upon a 
regular survey, ehould be. declared 
unseaworthy, by reason of her be- 
in^ nnsooiid or rotten, or incapable 
^ of prosecuting her voyage, on ac- 
count of her being unsound or rot- 
ten, the insurers should not be bound 
to pay their subscriptions." The 
suxvetj^ stated injuries arising fron» 
^storms, besides the decay of her 
timbers. It was held, that the sur- 
vey and eoodemnatioa for upseawot? 


thineas did not proeeed 6u th^aofir 
ground of rottenness or decay, but 
On tbatfact' eonnected with other 
matters, it was not conclusive, and 
the insured were entitled to recover. 
Hqff V. The Marms Jn$. Co. § 
Johns. Bep^ loa. 

73 Insurance waa made to the amount 
of 16,000 dollars, on ^ goatskin^ 

' valued at 00 cents each ;" and the 
policy contained the. usual clause, 
as to prior insurance. A prior in* 
surance had been made by an open 
policy, on the cargo, on board the 
same «hip, for the same plaintiff's, 
to the amount of 22,000 dollars* 
The prime costs of the skins was 10 
cents each. Estimating the skins 
at 60 cents each, and the rest of the 
cargo at the invoice prices, and de- 
ducting the prime cost of the skins, 
the amount was sufficient for hoth 
policies ; but the carg;o, exclusive 
of the skins, was not' sufficient to 
absorb the prior iosuranee. In an 
action on the second policy, it was 
held, tha4; the whole of the goat 
skins were to be valued at^O cents ; 
and after deducting from this a- 
mount the diftere|iee between the 
invoice price of the cargo and char- 
ges, exclqsive of the goat skins, and 
the 32,000 dollars on the amount of 
ihe prior insurance, the residue 
wonld he the interesteevered by the 
•second policy ; that it was immate- 
lial whether the iirst policy wns o- 
pen or valued, if the ekins, at 60 
cents each, would furnish interest 
sufficient for both -policies. The 
valuation in a policy is conclusive 
on the insurers, if there is no fraud 
or imposition. Xjone v. The Com- 
mercial In, <7a. of J>liuh]^ork. M 
Johns, Rep. 229. 

74( Insurance on goods from JWicr-XMb 
to Leghorn, the vessel and cai^ 
were captured by the French and 
carried into Ferraja. The ship and 
cargo were proceeded against by 
the captors, in the council of prized 
at Paris, which court decided that 
the capture was illegal, and order* 
ed a restitution v£ the property 
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XfKh costs and cliarges. The eap- 
tors appealed to the council of state, 
and by arrangement between th^in 
^nd the consignees, the property 
was defivered to the eornsignees,*on 
their giving a bond to the anionnt 
of the appraised value of the prop- 
erty, to abide the detenuinafion of 
the appeal. ' The property wan ap- 
praised at 00 per cent above the 
prime cost, and a bond given for the 
amount, whieh was greater than the 
sura insured. The cargo was tak- 
en to Leghorn, and there sold by 
the consignees, at an advance W- 
yood the amount at whieh it was » 
appraised. The coaNCi(o/sfat« re- 
versed the decree of the conncil of 
prizes ; and, on reference offhe'de- 
ct<$ioii of the council of state to the 
emperor of France, he confirmed the 
sentence, and declared the ship and 
«ar2jo ta be good and lawful prize. 
The consignees having been oblig- 
ed to pay the bond, the itisured 
brought an aotion on the policy, for 
the amount insured. It ivas held, 
that the insured was not bound to 
abandon for a toU<\ loss, but might 
recover the amount paid on the 
bond, or as mtich as was covered by 
the insurance, as a partial loss. 
The spes recvferandi, in such a 
case, is not the subject of- abandon- 
ment, for its value cannot be com- 
puted by a jury. But there can be 
no spes recuperandi where the sen- 
teaee of condemnation has been af- 
firmed, in the last resort, or by the 
deQnative sentence of the highest 
tribunal of the country. Grade v. 
^eiV' Fork Ins. Co. 8 ^hfis. Rep. 

387. , 
2* Insurance from ^eur-Tork to Lei^- 
horn.^ The vessel sailed from JV'eir- 
Fork the ist of JWremfter, 1807, on 
the gth Januaryy 4808, within the 
9iraits», and about .60 or 70 leagues 
from Leghorn A\ie vessel was board- 
ed by a British shin of war, the 
commander of which endorsed his 
regi§ter, warning her not to proceed 
to.L^^fcorw, nor to any port of 
France or Spain, Portugal, Holland, 


Denmark, Tuscamf, JVbptei^ Ba^usa^ 
the republic of the Seven Manas, or 
any other country at war with 6fea6 
Britaifif'or from wfaicti the BriHsh 
flag was exdaded, under pain of be- 
ing confiscated, soeh ports beine de- 
clared tt> be in a state of blockade 
by the British orders in council of 
the 11th of JVorcm^, 1807, and th# 
vessel was warned not to proceed to 
any such pfyts, without nrst stop- 
ping at a BritUh port.. The Tessef 
• put into Gibraltar, where the cap- 
•tain was informed of the French and 
Spanish decrees, and was refused a 
clearance to any but a British port. 
Under these eiretimstances, and^ 
fearing a capture, in case he pro- 
ceeded to any port in the Mediter" 
ranean, the captain took a deavanee 
for Falmouth, and sailed for that 
place under Bfiti^ convoy, where 
he arrived on the 25ih March^ 1808. 
The insured abandoned for a total 
loss. It was held, that neither the 
fear of capture and condemna- 
tion, nor the circumstances in which 
the vessel was placed, afforded a 
justifiable cause for abandoning the 
voyage, and that the insurers were 
dh^chai^ed. The endorsement, on 
the register, and warning by the 
British cruiser, was not an act of 
search, or a visit, within tlie con- 
struction of the Milan and •^rarijuex 
decrees, or the law of nations : nor 
was the vessel under the restraint of 
princes at Gibraltar, a clearance 
not being essential, and the threat 
of hriti!^ capture did not amount 
to such a restraint. Corp and o^- 
ers V. TAe United Ins, Co. 8 Johns* 
Bep, 3f77. 
76 The defendant underwrote an open 
poliey on the vessel from PhUadel" 
phia to Jamaica ; she was taken by 
the enemy, and afterwards retaken 
and carried into Jamaica $ where^ 
by agreement between the captors 
and recaptors, without going into 
the court of admiralty, she was sold 
at public sale for one fourth of th% 
sum insured, and bought by the cap* 
tain for the original vwner, who sS* 


24d 


INBimANCE Vi. Vfl. 


terwards aeqnieseed in the ptiN 
ehase, and now sued. for the whole 
sum insured as a tqial loss : Bat, 
agreeably to the directions of the 
courts the jury only allowed a com- 
pensation for salvaee, charges, and 
loss of time. 1 UaUas^ it. 
97 The underwriters upon freight are 
liable for the extra expences of sea* 
menV wa^^s and provisions^ during 
an embargo. 4 AdlqSy 246, 274. 

78 The jury qiay find damages for. a 
partial loss, though (he declaration 
ekiimed for a total loss ; • and ho 
proof of ail abandonment made. 4 
Dallas, 283. 

79 A cargo was carried, upon con« 
tract, to a foreign port, and there 
tendered t^ the consienee; but the 
government of the place^ refusing 
permission to land it. it was brought 
back again ; held, that the freight 
was earned; and that the assured, 
in a policy on freight, could neither 
recover for a total, or a partial loss. 
4 Dallas, 4f55, 

80 If it be inserted in a policy that 
^^ the insurers are not liable for sei- 
zure by the Portuguese for illicit 
trade ;" and the vessel be seized 
and condemned by the Portug^uese^ 
for an attempt to trade illicitly, the 
underwriters are not liable for the 
loss. Church v. HMart. 2 Cranch 
187. 

81 An exqiusion of the risk of seizure 
for illicit trade, means, of a lawful 
seizure. Chureh v. Huhbart* 2 
Cranch, 236. 

82 If the insurance be against all 
risks, ^' blockaded ports, and Hispan* 
iola excepted,^* a vessel, sailing ig- 
norantly for a blockaded port, is 
covered by the policy ; the excep- 
tion is not of the port, but of the 
risk of capture for breaking the blocks 
ode. Featon v. Fry. 5 Cranch, 335. 

A Tcssel, sailing ignorantly ibr a 
blockaded port, is not liable to cap- 
lure, under the law of nations. lb. 

VII. Loss ; Total. 

1 x\n insured ship being taken^ the 


insured may ftemanci as ^ a totaf 
loss, and abandon Ui the insurer 
Ooss ^ another v. tFithers. 2 Burr* 

683. 

2 Where salvage falls short of the 
freight, it is a total loss. Ba^fMd 
T« Brown. 2 8tr. 1060. 

3 A ship insured for a voyage oi^ 
cruise of three months, is taken by 
the enemy within that time ; but 
before being carried infra prcBsidia 
hostis, is retaken. This is a total 
loss to the insured. Pbnd v. King^ 

. 1 WiU. 191. 

4 In assumpsit for a total loss, an av-» 
erage loss may be given in evidence. 
Eden v. Parkinson. 2 Doug. 7^, 
ft. S^ n. 

5 Where there has only been aq ave- 
rage loss, if the account is so com** 
plicated that it cannot be adjusted 
in court, the jury, by consent of the 
parties, may tind for a total loss, 
the plaintiff entering into a rule te 
account to the underwriters for 
what part of the insurred property 
he shall recover. Barber v. French^ 
1 Doug. '294. 

6 Insured entitle<l to receive as for a 
total loss upon a mixed policy of in- 
surance of a peculiar sort, and val- 
ued policy, if a fair one; and witk- 
in the exception of statute 19, G. 2, 
c. 37. Da Casta v. Firth. 4 ^zirr. 
1966. 

7 The nature of a policy is ail insu- 
rance on the ship for the voyage. If 
either the ship, or the voyage, be 
lost, it is a total loss. 1 T^rm Bep. 
191. 

8 If the ship arrive safe, the circam- 
stanee of her not being %vorth re- 
pairing will not make it a totfil loss. 
1 Term Rep. 187. 

9 On an insurance on ship and goods 
valued at so much, on a voyage to 
Africa and the West Indies, the 
assured is entitled to recover the 
whole sum on a total loss whieh 
happened in the latest period of the 
voyage: although a considerable 
part of the estimated value consis- 
ted originally in stores and provis- 
ionsfor the purchase and sustenance 
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>6f aiav6s during the Toyage, and 
the slaves were brought to a profit- 
able market at the first place of the 
ship's dcittinatron, where she arri- 
ved a mere wreck) and soon after 
foandered, Shaw Y. FettoUi 2Easty 
109. 
10 Where a ship insured arrived iri 
port a mere wreck, and was obliged 
to be lashed to a hulk to avoid sin- 
king, and in attempting to remove 
her to th(^ shore a few days after*' 
M'ards she sunk $ held that the as- 
sured might recover as for a total 
loss, though her cargo was saved 
and brought to a profitable markets 
ibid, 
il Upon a hostile embargo in a fo'^ 
reign port, the owner^ who had se- 
parately insured ship and freight^ 
abandoned them to the respective 
underwriters, which was accepted 
t)y them ; after which the embargo 
tva-s taken off, and the ship comple- 
ted her voyage and earned freight : 
held, that the assured could not re^ 
cover as for a total lo^s of freight, 
the freight having been in fact ear- 
ned ; or, supposing it to luive been 
in any other sense lost to the assu- 
red by the abandonment of the ship 
to the underwriters, thereon it was 
go tost^ not by any peril insured a- 
gainst, but by the voluntary act of 
the assured, in making such aban- 
donment. McCarthy v. MeL 5 
East^ 388. 
±2 If a cargo of a perishable natui'e 
be iniiured from •S, to ^., Mith the 
usual memorandum, and in the 
course of the vovase information be 
received by the master that the 
port of B, is shut against the ships 
of his nation, in consequence of 
which the commander of the coh« 
voy orders the ship to proceed to a- 
itotfier port, and th€! cargo be sold 
there by orders of the vice admiral- 
ty court for a very small sum of 
money f. the assured cfinnot abandon 
as for a total loss. It ieem^ that 
if the voyage be lost in consequence 
of the port of destination being shut 
1^ against th€ ship insured, the a9-< 
vol. I£i S2 


sured cannot declare Apon this as a 
loss within the policy. Uadkinson 
V. Robinson, 3 Bbs, S[ PuU. 388, 

13 Policy on fruit from Cadiz to Lotz- 
dotif with the usual memorandum. 
In the course of the voyage the froit 
was so much damaged by sea wa- 
ter, that it became rotten and stunk ; 
and on the ship's arrival at an in-^ 
termediate port, into which she was 
driven, the government of the place 
prohibited the landing of the cargo. 
The ship also being too much daola-* 
ged to proceed on the voyage, was 
sold, and the cargs necessarily 
thrown overboard : held that the 
assured were entitled to recover for 
a total loss. Dyson t« Rowcrofft. 
3 Bos, ^ Fall 474* 

14 A policy of assurance on a ship 
and stores '' at and from a port" iil 
a foreign country, in the common 
form against arrests of princes, peO<* 
pie, &c. extends to an embargo laid 
on by the government of that coun- 
try in the loading port. Ratch r» 
Edie. 6 Tenn Rep. 413. 

Id And if the embargo continue, the 
assured may abandon and recover 
as for a total loss. 6 Ib*m Rep.. 
413. 

16 Qi/. The effect of an embai^o by 
this country laid on a ship insured 
here ? 6 Term Rep. 432. 

17 A ship-ownei' having first insured 
his ship with A,j &e. and h\% freight 
with A, &c. for a certain voyage^ 
and having notice of an embargo 
laid on the ship in a foreign port» 
abandons the ship and freight to 
the respective underwriters, and 
receives from them the whole a- 
mount of their subscriptions as for 
a total loss of both ; first underta- 
king, by a memorandum on the ship 
bolicy, to assign to the underwri- 
ters thereon his interest in the ship, 
aVid to account to them for it ; and 
afterwards undertaking, by a simi- 
lar memorandum on the freight po- 
licy, to assign to those underwri- 
hirs all right of recovery, compen- 
sation. &c. The ship being aftv^r- 
wards liberated,andeai*ning freight, 
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whieh was reeeiv^ed by the assured : 
beldj that howev^er the question of 
priority as to the title to the freight 
might have be^en as between the 
diilfereut sets of underwriters litiga- 
ting out of the same fund, and how- 
ever the weight of argument might 
preponderate more in favour of the 
underwriters on the ship ; yet that 
the assured, who had reeeived the 
freight from the shippers of goods, 
was at all events liable on hk ex- 
press undertaking to pay it over 
to the underwriters on freight ; and 
that, without dedueting the expences 
of provisions, wages, &e. which 
were charges on the owner before 

. the abandonment, and on the under- 
writer's on ship afterwards. Thomp- 
son V. RoviCToffts 4 East^ 34. 

i$ S. P. Leathata v. Terry. ^ Bos. 
4C Pull. 479. 

tl9 Upon an insurance on profits valu- 
ed at 400l. where the plaiutift' de- 
clared as for a total loss, and it ap- 
peared that after a shipwreck, by 
which many of the slaves, on the 
profits of whom the insurance was 
' iuade, were lost, but the remainder 
reached the market, and were sold ; 
and it did not appear what profit 
was made of them ; though it was 
found that the produce of those who 
were sold did not give a profit upon 
the whole adventure : held, that 
the plainti(f was not entitled to re- 
cover. •N^ote. The whale adven- 
ture was a voyage from Livei-pool 
to Africa^ and from thence to the 
West-Indies^ but the profits were on- 
ly insured from ^t, Vti/tcent% (after 
the ship's arrival there,) to her last 
port of discharge in the West-In- 
dies* Hodgson y. Qlover. 6 East^ 
316. 

30 Policy upon the freight of the ship 
Stranger at and from London io Ja^ 
maicuj with liberty to touch at >lffl- 
deira and discharge and take goods 
on board there. The plaintiffs had 
agreed by charter-party that the 
ship should take in goods at Lon-- 
don and proceed to Madeira^ and 
there d^liv^r such part of the goods 


shipped at London as t&eir agmtf 
should direct, and receive on board 
wine, and proceed to Jamaica and 
there deliver ; and the freighter a- 

freed to pay t3dl. in full for freight 
uring the whole voya^^e from Lon- 
don to Madeira^ and from thence to 
Jamaica^ such iVeight to be paid in 
Jiadeira on delievery of the goods 
shipped at London for that place, 
by Madeira wine at 40l. per pipe to 
be carried in the said ship to Ja^ 
maica free of freight 5 the ship ar- 
. rived at Madeira and delivered all 
her London cargo, except 33 casks 
of coals whieh the captain kept on 
board to stiffen the ship ; having 
received part of his cargo for Ja- 
maica^ but not the wine to be paid 
for freight, a gale of wind arising, 
the captain was obliged to cut his ca- 
bles and run out to sea, where he w^as 
captured; held, that the plaintiff 
was entitled to recover for a total 
loss. Jttty V. Lindo, Mw Rep. 236. 

Q\ A vessel insured is taken by a 
French cruiser, retaken by a British 
frigate, libelled in the English court 
of vice -admiralty, and decreed to be 
sold for the payment of salvage : 
The master purchases her and re- 
turns with her, and delivers her t» 
the former owner, the assured, who, 
without any abandonment, credits 
the underwriters with the proceeds 
of the sale ; held to be a tota.1 loss : 
that the underwriters are entitled 
to the nett proceeds of the sale as 
received by the master as agent for 
the owner, and to no more : that 
the assured was not bound to aban- 
don, but may lawfully retain the 
vessel. 2 Mass. 565. 

22 An insurance is upon a ship and 
freight from Boston to one or more 
ports beyond the Cape of Good Hopej 
and at and from thence to her port 
of discharge in Europe or the UhU- 
ed States. On her return toward 
Lisbon^ and when within three days 
sail of her port, the ship was arrest- 
ed by a British vessel of war, car- 
ried into Bermudas, and in the vice- 
admiralty court there libelled as 
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i^rize. When fb6 aisured heard af 
the eapture, and while she was de- 
4ained9 he abandoned to the under- 
irriters who refused to accept the 
.abandonment. The ship and cargo 
were afterwards restored, and ar- 
rived in safety at nDTew-Fork, where 
the ear^ was landed in good order. 
The assured brings his action for a 
total loss of ship and freight, and 
it was held that he was entitled to 
recover. L^e v. jDoardinan. 3 
Mass. 238. 

Any detention by princes in amity, by 
embargo or otherwise, gives the as- 
sured a right to abandon and claim 
as for a total loss, as well as a cap- 
ture by enemies. Ibid, 

Hf a neutral ship be taken and carried 
into the port of a belligerent, under 
pretence that she belongs to the en- 
emy, or is laden with enemy's goods, 
-Uiis is a capture, because it is done 
as an act of hostility : although shei 
be afterwards restored. Ibid. 

3[niniediately upon an abandonment, in 
case of capture, the right of the as- 
sured to bis indemnity, and of the 
assurer to the property are fixed. 
Ibid. 

^3 An iassranee is made upon mer- 
chandize from Boston to Rio-Ja- 
neiro. On the voyas;e the ship 
pots into a port in Fortuguese A- 
merica for supplies, where she is 
arrested, and with her cargo detain- 
ed by the Portuf^iiese government^ 
because it appeared she was bound 
to a port where by law Americans 
were not pemtitted to trade. The 
assured abandoned to the under- 
writers, and recovered for a total 
loss. FoUeck v. Babcock, 6 Mass. 

2% Where a voyage is abandoned from 
fear of capture, it is not so defeated 
as to ehar^ underwriters with a 
total lo^s. Amory et al. v. Jorles. 
6 Masit. 348. - ^ 

25 A ffhin was insurecl from' Mw- 
York to the East Indies^ and was 
compelled, in consequence of a storm 
to out into J^fartinique^ for repairs, 
and the cargo consisting chiefly of 
claret and porter, was unladeui and 


though undamaged, it was sold, be- 
cause from the heat of the climate^ 
and its exposurL* on the beach, it was 
in great danger of spoiling ; and the 
voyage was broken up. The vessel 
might have been repaired for less 
than half of its value, so as to hav6 
been competent to perform the voy« 
$ age, and was so repaired, as toretura 
to JVew-Fork. It was held, that the 
loss of the voyage, in consequence 
of the necessity of selling the out- 
ward cargo at J^lartinique^ did uot 
entitle the insured to recover for a 
total loss, on the policy on the ship, 
Ooold V. Shaw, i Johns. Cas. 293. 

26 Where mouey is paid into court 
on a policy of insurance under a 
rule for that purpose, the plaintift* 
by takir^ it out. will not be pre- 
cluded from proceeding for a total 
loss when he informs the defend- 
ant's attorney at the time, of his 
intention to proceed for a total loss, 
Skght V. JRInnelander etaL 1 Johns. 
Bep. 192. 

27 Insurance on goods at and from 
MW'York to Barracoa, with liberty 
to touch at one or two ports on the 
north side of Cuba ; the adventure 
to continue until the goods are safe- 
ly landed at BarracQfi^ and one or 
two ports on the north side of Cu- 
ba. The vessel arrived at Barra^ 
coa the 26th Jmu^ and stayed there 
until the 30th October^ 1799, with- 
out being able to sell the cargo, ex- 
cept a small part, and without sell- 
ing any of the goods of the insured ; 
and the vessel was forcibly entered 
by pirates, who carried away *,780 
dollars in money, an%i a great quan- 
tity of goods. The vessel thereup- 
on set sail for the Havanna^ but was 
^cempelled by stress of weather and 
want of provisions to go to JV^/r- 
Frovidencp^ where she arriveel on 
Ihe l.lth DfcerrHher, where the goenis 
remaiiHRg were sold for 3,7oi, (the 
invoice amount of the eai'go being 
16,300 dollars,) and the voyage was 
broken up, and an abandonment 
made, as for a total loss. It was 
held, that the stay at Barracoa did 
not amount to a deviation ; that the 


25.2 


INSURANCE VIL 


breaking bulk there did Dot put an 
end to the voyage at that place ; 
and that the breaking up of the voy- 
age at JVeti^'i'rovidmce was justifi- 
able, and a sufficient ground of a^ 
bandoninent, so as to entitle the 
plaintiff to recover for a total loss. 
Gilfert v. Hallet ^ Buwne. % Johtir^ 

sows CoM$i 296, A 

£8 Insurance on a vessel from JSTew^ 
York to Curracoa. The vessel met 
with heavy gales, In consequence of 
which she sprung aleak and was 
obliged to have her maiumast cut 
away ; and after much difl&culty ar-^ 
rived at Curracoay but could not be 
repaired for want of materials, and, 
if repaired, would not have been 
worth the expenee; it being ad- 
mitted that she received her death 
wound during the voyage; it was 
held, that the insured were entitled 
to recover for a total loss. Stagg 
and Snell v. The United Ins, Co, 3 
Johns, Cases, 34». 

29 Where the insured employed a facr 
tor or agent to settle with the inr 
surers for a total loss, and an aban- 
donment was duly made and the a- 
gent, afterwards, through mistake 
or misapprehension of a letter of 
the insured, or from negligence, ad- 
justed the olaim with the insurers, 
as an average loss, at 20 per cent, 
and cancelled the policy ; it was 
held, that the agent was responsi- 
ble for the whole amount, being con- 
sidered as substituted in the place 
of the insurers. Rundle and others 
V. Moore tjj^ Pollock:, 3 Johnson'^s 
Cases, 36. 

30 Insurance on cargo, at and from 
Surinam to a port of discharge in 
the United States, Tlie vessel was 
captured by the British, and carri- 
ed into Barbadoes, and there con- 
demned, with the cargo, as good 
und lawful prize, 9)id, on the ground 
of a circuitous trade between Sur^ 
inam and Amsterdam, It was held, 
that the decision of the admiralty 
<guurt,not being conclusive, there wa^ 
not sufficient evidence to warrant 
the jeondemnation; and that the in- 


sured were entitled to recover for i^ 
total loss. Kemble Sf Gouvemeio' v. 
Rhinelander and others. 3 Johnson^s 
Case$, 130. 

31 Even if a neutral could not law- 
fully carry on a trade between the 
mother country of a belligerent and 
its colonies, which was not allowed 
to such neutral in time of peaee, vet 
the penalty of forfeiture can attach 
only during the existence of such 
unlawful trade, which cannot ef- 
fect or vitiate a subsequent lawfu} 
voyage. Ibid, 

;32 A vessel and freight were insured 
by the same underwriters, by two 
different and open policies of insur- 
ance on a voyage from JVew-York 
to the river La Plate, and at and 
from thence to a port in Europe. 
The ship arrived at Buenos •Ayres^ 
on the 13th February, 1802, under 
a charter-party for freight, and de- 
livered her cargo there, but was de- 
tained by an embargo, until the 1st 
October, 1802, when she sailed for 
Havre de Grace, in France, where 
she arrived in December, 1802. An 
abandonment of the ship and freight 
was made on the 29th June, 1802^ 
but not accepted. In an action on 
the pohcy on the freight, it was 
held, that the .insured was entitled 
to recover as for total loss. Xit*- 
ingston v. The Columbian Ins. Co. 
3 Johns, Rep, 49. 

Freight is a distinct subject of insur- 
ance, and a previous abandonment 
of the ship to one insurer, will not 
prevent the iusured from recovering 
the freight insured by another. lb, 

Whether the abandonment of the ship 
deprives the insurer of freight of 
his salvage? ^ere. Ibid, 

Whether the insurer on the ship is to 
account ttf the insurer on the freight^ 
for the freight earned subsequent to 
the abandonment P Quere, Ibid. 

33 Where the voyage insured had 
commenced, and the vessel was de- 
tained, by the intervention of the 
embargo act, of the 22d Decefnberj 
1807, it was held, that the insured 
had a right to abandon and reeoveo 
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iS^ a total loss. M'Bride v. The 
wMarine Ins, Co. Johns. Rep. 299. 

S. P, fValden v. PhxBnix Ins. Co. 5 
Johns. Rep. 310. 

^4t Where a vessel was insured from 
JSTeW'York to Havanna^ and she set 
sail on the voyage about nineo'eiock, 
A. M. of the 25th December , ISOT, 
and just before she s^ot under weigh, 
the pilot heard that an embargo had 
^aken place; and the ship before 
she got out of port, was siopped and 
detained by virtue of the embargo 
act J of the 22d December, 1807; it 
ivas held that the voya»;e had com- 
Hieneed before the detention, and 
that the insurer «ias liable for a to-^ 
lal loss; that a vague rumour or 
knowledge by the pilot of an embar- 
go wa4 not suffieient to charge the 
insured with a knowledge of the 
act laying the embargo, so as to 
render the eommeneement of a voy- 
age illegal. Ibid. 

S5 insurance on 300 barrels of flour 
from Mw'Fork to London, During 
the voyage it became necessary, for 
the preservation of the ship, to 
throw over a part of the cargo, a-* 
mong w^iah were 123 barrels of 
flour insured and thirty barrels more 
were so much damaged by sea wa- 
ter, that it became necessary to sell 
lliem at JSTorfoUc, into which port 
the ship veujt from necessity. The 
123 barrels of flour, lost by the Jet- 
tison, estimated at the invoice price, 
together with the 30 barrels sold at 
^ JSTorfolk, after deducting the net 
proceeds, amounted to less than a 
jQoiety of the prime cost of the 
wbole 300 harrels. The insured, 
on iieariog of the loss sustained, a- 
handoned as for a total loss ; but 
the ship was afterwards repaired, 
and arrived in London in safety; 
where she delivered the residue 
of the flour, being 14>7 barrels to 
the consignees: it was held, that 
there being a loss of more than a 
moiety of the article specifically in- 
sured, the insured had a right to a- 
bandon, and recover for a total loss. 
Moses and others v. The Columbian 
/r& Co, 6 Johns, Sep. 219, 


36 A vessel was insured from JV*etp- 
Fork until she safely arrived at 
J)rantZj in France. The policy con- 
tained the following elauiie : ^' war- 
ranted not to abandon, in case of 
capture or detention, until six months 
advice thereof, or until condemna- 
tion ; also free from seizure or de- 
tention in port ; and not to abandon, 
in consequence of being turned a-!* 
way, or tor having been carried in- 
to any British poti,'' &c. The ship 
sailed from JSTewrYoTk the 2Mk 
Dec. 1808, and during the voyage 
was visited by two British cruisers, 
who endorsed her register, forbid- 
ding her to enter apy port of France, 
&c. Having met with a gale of 
wind, and being near Belle-IsUf she 
went iiiere for a pilot, and was chas- 
ed by a Britidi cruiser under the 
lee of the island, and having taken 
.a pilot on board, she lay to, about 
an hour, about a league from shore, 
and distant about 30 miles from 
^antz, the fog being so thick that 
the ship could not safely proceed ^ 
and while in this situation, about a 
league and a half from the princi- 
pal fort, an'd nearly in reach of can- 
non shot, the ship was taken pos- 
session of by a French armed boat, 
and carried in under the guns of the 

. fort, and there claimed as prize ; 
and was afterwards condemned un* 
der the *MiUan decree of the 17th 
December, 1808, for having been 
visited by a British cruiser. It was 
held, that this was not a seizure or 
detention in. port, within the mean- 
ing of the clause in the policy, and 
that the insured were entitled to re- 
cover for a total loss, and also the 
expenoes of the captain in endeav- 
ouring to obtain the release and re- 
storation of the ship, which includ- 
ed the itHtges of the captain front 
the time he left the ship until he 
arrived in Mw-Tork, and his pas- 
sage money* with commissions and 
interest. Watson v. Marine Ins. Co. 
7 Johns. Rep. 57. 

But the insurer on the ship is not 
liable for any expenee specifically 
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and €xclasively for th# benefit of 
the cargo, nor for any sam per dHem^ 
agreed m by the pwner to be allow- 
ed the eaptain while io port. Ibid. 

The insured may recover above the 
sam iHsared9 for the expence of la- 
hotar and travel for the defence and 
recovery of the property iiidur^d. 
Ibid, 

37 And where the expenses are incar- 
red fur the recovery of the dhip, the 
insured inay recover the U'hole a- 
mount against the insorer of the 
ship^ though the freight and cargo 
should he incidentaily benefited, 
and ought to contribute in propor- 
tion ; leaviDg the insurer on the 
ship to recover, if he can, of the 
owners or insurers of the freight 
and cargo, ibr their contributory 
ifhares. Wats&HY,. Marine Ins, Co, 
7 Johns. Mep, 57, 

$g A quantitly n^ hides were purchas- 
ed at Montemdeo^for American mer- 
chants, and shipped on board of an 
^inertcitn vessel for JS'ftw-Y&rk^ and 
an export duty on the hidos was 
paid to the c^ers of the Spanish 
government, and the vessel was 
ready for i^ea^ bnt was prevented 
sailiasg \iyv^ British squadron, which 
laftei'wards captured the place, and 
«vas not permitted to sail, until she 
}iad paid an expert duty on the car- 
^o, to the officers of the British gov- 

' iernment. On the arrival of the 
vessel at J^ew-Fof^j the hides were 
^«oId to •dnt^r^an merchants in J^ew" 
York J who shipped them in another 
Jimeriean vessel to Smsterdani^ ac- 
companied witi a certificate of ori- 
gin, from the French consul, in ^ew- 
York^ declaring that "they were 
purchased at, and exported from 
•Montet^ideoj prior to the capture of 
that place by the British ;" which 
certificate was a usual and custom- 
ary document on board American 
vessels bound to France or Holland^ 
and rendered necessary by the de- 
crees of France and Holland. The 
Tessel was captured by the British, 
and condemned as enemy's pro- 
perty or otherwise subject to for-r 


feiture, on the ground of a eon*- 
tinuity of a voyage from an ene- 
my's colony, to the mother country 
of an enemy of Great-Britain, The 
hides were purchased on the 24fik 
of June, at ten cents per pound, and 
transhipped abont the 7th of July, 
and were invoiced at twelve cents 
per pound being the value thereof 
at the time. In an action on an o* 
pen policy of insurance on the hides, 
it was held, that the certificate of 
origin being a customary document 
for such a voyage, and substantially 
true, and put on board, bona fide, by 
th^ insured, there was no breach of 
the warranty of Ameincan properly, 
and that the insured were entitled 
to recover for. a total loss. Le. Roy 
and others ^. The United Jbis, Co. .7 
Johns, Rep. 34>d. 

'The insured was not bound to disclose 
tto the insurer that such a paper was 
^)n board ; 'it being a paper in the 
usual course of trade; and4ti8 al- 
, ways open :to inquiry bow ^ar a pa- 
per, though itttentionaHy ftdse, was 
material to the risk. Ibid, 

The amount of the loss in this'case 
M'as held to be the prime cost of the 
ihides,. or ten cents per poand, and 
the charges thereon. Ibid, 

3d It seem&j that in estimating a total 
loss on an open .policy of iosaranee, 
the value of 'the goods at tho outset, 
or commencement of the risk, with 
the usual chains, is what the in- 
surer ought to pay, and that tlie 
prime cost is generally the safest 
and best rule of ascertaining «oeh 
Talue ; especialiy where the goods 
are purchased for exportation* Ibid, 

M The insurers having refused to ac- 
cept the ship, and affirm the pur- 
tchase made by the master, 4hej 
were beld, not to he answerable for 
the marine interest, secured to be 
paid by the battomrtf bond, nor for 
any chdrges or loss consequent to 
the purchase ; hut only for a total 
loss, and expences of lahouring for 
the recovery of the vessel, &c. pri- 
or to the coirtposftion with the cap- 
tors. Jumel ^ Iksobry v. Marij^s 
Ins, Co, 7 Johns, Sep. 4is; 
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ii The wages of the crew, daring a 
deteotioD by an embargo, are not 
chargeable to the ship^ nor are they 
general average, but fall exclusively 
on \he freight^ M* Bride v. Marine 
Ins. Co. 7 Johns, Rep, 4>3 1. 

If a ship is abandoned to the insurer, 
and he accepts the abandonment, 
it seems, he is entitled to the subse- 
quent freight ; and the subsequent 
wages of the crew will be chargea- 
ble to him, as owner, but not as in- 
surer. Ibid, 

If the insurer does not accept tha a- 
bandonment, he can he liable only 
for a total loss, and the necessary 
expences incurred, in labouring for 
the safety and'recovery of the subject 
insured ; in which may be included 
the expences of wharfage, and of 
selling the ship. Ibid. 

43 Insurance on a cargo froer JV^fr- 
Forfc to Charleston, on goods specifi- 
ed in tlie margin of the policy, to 
the amount of 1,3L0 dollars. The 
policy contained the following writ- 
ten clause; ^M he assurers by this 
policy take no other risk than gen- 
eral average, and such total loss on- 
ly as may arise by the absolute de- 
struction of the property.'' The 
vessel was stranded, the day after 
she sailed, and part of the gomis 
were unladen, and stored at Bame- 
gate, anil (he residue put an board 
a lighter, which was detained from 
sailing, by the ice ; and before the 
goods stored on shore were sold, 
and while the ligjiter was detained, 
a part of the good% were stolen or 
lost Part of th« cargo insured, 
consisted of beef, butter, candles, 
soap, apples, and potatoes, and the 
rest of iron and hardware. The 
invoice cost of (he articles insured 
was 1,194 dollars, and the amount 
of the articles stolen or lost was 332 
dollars. It was held, that the poN 
icy was upon so much of the cargo, 
as an integral subject, and that the 
assured could not recover for each 
article totally lost, there being nei- 
ther a general average nor a total 
destroctiott of the subject insured. 


Quertain v. The Columbian Bis. Co. 
7 Johns. Rep. b^. 
4)3 Where a vessel and cargo were 
captured, and the proceedings in 
the admiralty court wer6 against 
the whole cango, and part condemn' 
ed, and the residue released, and to 
prevent an appeal and avoid fur- 
ther detention, the master agreed ta 
pay a specific sum as a ransmx, and 
sold a part of the cargo, being more 
than a moiety of the part insured^ 
to defray the expences and pay the 
ransom ; it was held, that the sum 
paid for the expences and ransom 
was not general average ; but must 
be borne by the cargo alone, and 
that the insured was entitled to re- 
cover as for a total loss. Vanden' 
keuvel V. The United Ins. Co. 1 
Johns. Rep. 406. 

44 Where a vessel and cargo were 
captured, and the owner of the 
goods abandoned Ihem to the insu- 
rer, and also abandoned his interest 
to the insurers, on the profits, it wa» 
held, that he was entitled to recov- 
er against the latter for a total losSy 
notwithstanding a previous aban- 
donment of the gooas to the insu- 
rers on the cargo, who received 
them, after their release by the cap- 
tors, and sold them to a profit, 
Mumford v. HaUett. 1 Johns. Rep. 
433. 

45 The owners of a ship and cargo, 
agreed with R. who was to go as^ 
supercargo on a voyage out and 
home, (o pay him a gross snm for 
his commissions, out of the proceeds 
of the re(urn cargo, or to give him 
out of it to the amount, at his elec- 
tion ; in consideration of which, R* 
and his partner engaged to sell the 
return cargo free of commissions. 
On her homeward voyage from Ba- 
tavia to J^^ew-York^ tiie vessel was 
compelled, by stress of weather, to 
put into St. Kitls, where the cargo 
was sold from necessity, and a part 
of the proceeds were invested in 
other articles, the produce of the 
island, and brought to J^ew-York. 
R. having effected a policy of insu^ 
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ranee on his coi^missionsj as stipu- 
lated in his contract with the own- 
ers, on their refusal to pay him, 
iabandooed to the insurers, and 
brought his action against them for 
a total loss ; and it was held, that 
as the return cargo did not arrive at 
^eW'Fork, R. lost his commissions, 
and was, therefore, entitled to re- 
cover the amount of the ^insurers. 
The JVkW'Fork Ins, Co, v. fFiUiam 
J, Robinson^ in error* 1 Johns, Rep. 

610. 

46 it depends on the particular cir- 
cumstances of the case, whether, if 
the vessel be captured and recapture 
edf the loss shall be deemed total or 
pai^iaL Marine Ins, Co, v. Tucker. 
3 Cranch, 357. 

47 The technical total loss, arising 
from cfipture, ceases with the final 
decree of restitution, although the 
decree may not have been executed 
at the time of the offer to abandon. 
Marshall v. Delaware Ins. Co. 4 
Cranch, 203. 

Vin. Loss ; Average. 

1 Insurer may recover for an aver- 
age or partial loss upon a declara- 
tion for a total loss. Gardiner v. 
Oroasdale. 2 Burr. 904. 1 Black. 
298. 

2 An average loss, on a valued poli- 
cy, must be estimated by the real 
value of the goods on board. Leia- 
is V. Rucker^ cited. 1 Black, 279. 

8 In case of a loss at sea, freight 
must be paid only in proportion to 
the goods saved, and the part of the 
voyage which was performed. Luke 
et at, V. Lyde, 2 Burr, 883. 

4 In ease of loss at sea, freight mast 
be paid only in proportion to the 
goods saved, and the part of the 
voyage which was performed. Luke 
V. I2oyd, 1 Black. 100. 

The owners of goods insured, bj 
the act of shifting the goods from 
one ship to another, do not preclude 
themselves from recovering an ave- 
rage loss arising from the capture 
of that other ship, if they acted for 


the benefit of all concerned. iFtiifi' 
tainour v. Staples. 1 Term R^pi 
611, n, 

6 Where a ship is obliged to put in- 
to port for the benefit of the whole 
concern, the charges of loading and 
unloading the cargo, and taking 
care of it, and the wages and pro- 
visions of the workmen hired for 
the repairs, become general average. 
2 Term Rep, 408. 

7 Freight must cotitribute to general 
. average. Ibid, 

8 Where a ship has been forced by a 
storm to enter a port in order to re- 
pair, and cannot continue her voyage 
without apparent risk of being lost^ 
the wages and provisions of the 
crew are to be brought into an ave- 
rage from the day it was resolved 
to seek such port to the day of de- 
parture from it, with all the charg- 
es of loading, and every other ex- 
pence incurred by that necessity. 
Bo said in Beawes, and seems to 
have been approved by Lord Jfans^ 
JUld, but never determined. 2 21 
Re^. 408, 414. 

9 Ii an armed force board a ship, 
and take part of the cai^o, the un-^ 
derwriters are not liable on a count 
stating the loss to be by a seizure 
hj people to the plaintiii'^s unknown : 
for " people" in the policy means 
" the governing power of the conn- 
try." JVlesbitt V. Lushington. 4 
Term Rep, 783. ' 

10 Where after a seizure, the vessel 
was stranded, and part of the cargo 
(consisting of corn) taken by the 
mob at their own price, the loss can- 
not, be recovered, as for a genera! 
average : but, for such part as in 
consequence of the stranding was 
damaged and thrown overboard, the 
insured may recover on a count sta- 
ting the loss to be by stranding. 4 
Term Rep. 783. 

11 If an insurance be effected on fruit, ' 
and the policy contain the usual 
memorandum '^ corn, fruit, &e. war- 
ranted free from average unless 
general, or the ship be stranded,*^ 
and the ship be in fact stranded is 
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fk9 mme of! (be voyage, ibt nnfLer" 
writers are liable for art average 
loss arising from tker perils of the 
seas, thouafb no part of ike loss a- 
rise ftom the act of oU'aiiding. Bur- 
neU V. Ken3ingUnL 7 Term Btps 

12 The rule bj vrhieh to ealeulate ft 
partM ioas on a poliojr oiv goods by 
reason of sfea damaj^, is the diflfor-* 
enee betiveen the respeetive gross 
proceeds of the same goods when 
sound and when damaged, and not 
the net proceeds : it ^ii^ settled 
that the underwriter is not to bear 
any loss from fluetuation of market 
or port duties, or charges after tlie 
amrai of the goods at their port of 
destination. Johnson v. Skeddan, 

13 A partiafloss on a polioy on goods, 
by reason of sea damage, is to be 
caksnlated by ascertaining the dif- 
ference between the respective gross 
proceeds of the same goods when 
soand and when damaged, and not 
the net proceeds. Hurry v. The 
Bayal Ejccfianffe Assurance Compa" 
ny. 3 Bos. Sf Full 308. 

14 When in the eoiirse of a voyage a 
ship insured, being damaged by 
winds and storms, voluntarily seeks 
a port to refit, the expenees. coiisc'* 
qoent thereon, including the provis* 
ions and wages of the seamen dur^ 
ifigthe detentiolT, are a general av- 
erage ; but the repairs are a dis- 

^ tinot charge upon the ship. Pad* 
dlxford et alf v. Boardman. 4 Mass* 

15 To constitute a case of contribu- 
tion or average, there must concur 
a contract, by which (listinct prop- 
erties of several persons become ex- 
posed to a common peril, and a re- 
lief from that peril at the expence 
of one or more of the concerned ; 
and sueh relief must be intended as 
well as obtained, at the hazard or 
by the destruetton of the property 
lost, and for which the contribution 
is claimed. Whitteredge v. J>rbrris^ 
6 Mass, 125. 

16 Godds were iusured from J^ew^ 
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Sort to Bhwe^ and a teparftte pol- 
icy was made on the profits. The 
tessel waa eaptared and eaitied in- 
to London, and the goods libelled 
Ihere. Five-eigblbs of the goods 
were restored to the owner, who 
re<^eived and appropriated them to 
hts own use^ The Insured aban- 
doned to the insurers on the policy 
on the profits as for a total loss. 
The insured claimed and received 
an average loss of three-eighths on- 
ly on the goods. It was held that 
the insured were entitled only to* a 
partial loss of three-eights on the 
profits. Xoomis S^ Tillinghast r* 
ShaWu 2 Johns. Cos. 30. 
17 Goods laden on deck are not cov- 
ered by a policy on goods or cargo, 
unless expressly mentioned ; and 
though expressly mentioned in the 
policy, yet in ease they are thrown 
overboard to lighten the vessel in a 
storm, and for the preservation of 
the ship and cargo, &e. they are 
not to be brought into general ave* 
rage^ but the ship^s boat, making 
part of the »Kme jettison, wa»^ held 
to be general average. Lenox v« 
The Umted Jhs. Co. 8 Johns, (ks. 

id Where a vessel insured, Beeomea 
so much injured by the perils of the 
Sipa, that it is ^ requisite to sell her 
in a foreign port, the amount of the 
value on which the general average 
is to be calculated, is the amount 
she actuallv and bonafi4^ sold for, 
and not to four-fifths of her original 
value, a^ in case of capture. Belt 
v. The Columbian Ins. Co. 2 Johns. 
Bep. 98. 

19 Goods were insured from J^Tew* 
Fork to Bordeaux. The policy 
contained the usual printed clause^ 
**'to be free from arty loss which 
may arise, in consequence of any 
seiznre or detention for or on ac- 
count of any illicit or prohibited 
trade ;'^ and also the following 
written clause ; " warranted not to 
abandon, if turned away, nor if cap- 
tured, until condemnffl." While 
on her voyage^ the vessel was eap^ 
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tared and sent into England, On 
the 18th J^Tovember^ 1803, the ship 
and cargo were released^ and the 
ship, afterwards, proceeded on her 
Yoyage, and reached Verduny at the 
entrance of the Garonne^ in Franee^ 
on the 16th January ^ 1804. the 
vessel and cargo were seized and 
detained hy the officers of the 
French govermnent at BordeauXy 
and she was not suffered to unlade 

. any part of her cargo^; and was, af- 
terwards, ordered to leave- the ter« 
ritory of Franct, The reason as- 
signed for the prohibition was, that 

. the ship had come direct fronr Eng- 
land, The .ship- witb the- cargo pro- 

. eeeded, afterwards, to Sii, Sebastians^ 

, iu Spain, where part of the cargo 
vfSis sold, and she returned in bal- 
last to BardeatAon/f ami the residue 
ef the cargo unsold^ wa» shipped to 
Bordeaux^ and there sold^ On be* 
ing advised of the situation of the 
vessel and cargo at Bordeaux, the 

■. insured abandoned as for a total 
loss, on the 18tlr Jiay, 1804. It 
was held, that nnder the written 

. clause in the policy, the insured 

. were only entitled to* recover for a 
partial loss, for expences and ave- 
rage fboih the time the vessel was^ 
captured until her arrival at Bor- 
deatix. Speir v. J^Tew^Fork Ins, Co^ 
B Johns. Rep. 88. 
As to the effect of such a prohibitioir 
by the French government, without 
the special clause, in the policy. 
^uere. Ibid. 
20 A vessel was insured from «?VVtr- 
Fork to Bordeaux, and at and from 
Bordeaux to ^ew^Fork. The ves- 
sel, on her return toyage, was cap- 
tured on the 24th- January, 1808, 
and carried into England, and on 
the 1st of June, 1808, the insured a- 

• bandoned. The correspondents of 
the insured, at the request of the 
master, put in a elaim for the insu- 
red, as owners of the vessel and 

« cargo ; and the vessel on the 29th 
of JTarch, 1809, was condemned, 
and the cargif restored. They en- 
lered an appeal from the sentence 


as to the tessel, and Che captori M>- 
pealed from the sentence as to me 
cargo. By a compromise, both ap- 
peals were withdrawn, and the mas' 
ter, on the 3d of June, 1808, par* 
chased the vesseLof the captors, lor 
l,300l. with all her original papers 
and sailed for MhC'*Fork, where* 
he arrived in safety, and delivered 
the cargo. To raise money to par 
for the vessel ; and to defray th^ 
expences arising from the capture,, 
the master gave a boitmiiry bond to 
the correspondents of the insured iir 
Landon. ■ It was held, that the in- 
sured were entitled to abandon for 
a total loss, and their rights having 
become iixed by the act of abandon- 
ment, on. the 1st of June, 1808, they 
wer.e not bound by the snbseqneut 
acts of the master, but were emit-- 
led to recover for a total loss, and 
also for all' the expences incurred* in 
endeavouring to recover the proper- 
ty, prior to Sue compromise between 
the master and captors, which ex- 
pences were to be apportioned, a» 
general average, and borne by the 
vessel, freight and cargo ; bnt the 
insured on the vessel could only re- 
cover the proportion chargeable to 
the vessel. Jumel S;' Desobry v* 
Marine Ins. Co. 7 Johns, Bep. 412*- 
The rule that the insured may reeover, 
in the first instance, of the insurers 
on the vessel, the whole general av- 
erage, does not apply to the eaae 
where the ship, freight and earg# 
belong to the same person, and the 
freight and cargo are not insured. 

21 Where* a ship on a voyage from 
St. Petersbugh to Mw-Fork, met 

. with an accident, by the perils of 
the sea, in consequence of which 

• she put into Copenhagen, from ne- 
cessity, in order to refit, it was held 
that the wages and provisions of the 
crew, the expences of unloading) 
repairing, reloading, storage, &c. 
from the time of the accident, until 
» the ship was again ready to sale,. 

^were general average ; a proportiotr 
of which was to be paid hy the ia« 
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inrrer of the cargo ia ad4itton to a bat has been redaeed to certaintj 

total I0S89 the eai^o haviag been by length of time and a T.ariety 'Of 

forcibly detained by the order of the discussion and decisions. 8iinond$ 

Daniah govemmeut. Barkvr v. ▼. Boydetl. 1 IMmg. :270. 

Fhoemx Ira* Co. 8 Johns. Bep* 307^ 8 On a policy interest or no interst^ 

^ Whether nnderwiiteiv arc liable 41 recapture^ after being in an ene- 

to general, asircpage for seamen's my's port, will not avail the insu- 

wages »nd provisions during a de- xer. Dean y. Dicker. 2 8tr. 1200. 

^leutioa for quarantine, or upon cap- 9 Where there is a stipulation on a 

ture. 4 Dmas, 27.4. policy, en a foreign ship^ that th« 

^ Freight paid in advao/ee is >an inr policy shall be sufficient proof of in- 
surable interest ; is Itabie to an av* terest, and there is judgment by de- 
erage loss; and the assured, in a faulty.'the plaintitl'^^n.the vv,ritof in* 
policy, on freight advanced, may .quiry need only prove the defen- 
recover an average loss, arising rdant's subscripiioii, wcithout giving 
from the payment of salvage. 0i any evidence of interest. ThelluS" 
Dallas,^ ^du« son v. Fletcher. 1 Doug. 315. 

JPolieies on foreign ships and property 

IX. Policy ^ mibjeet cf ; cmsitruction ,are not within the statute of 19 0« 

of ; actions om ami of insurabi/iin^ ^,c. 87. J bid. 

.terest* %0 An insurance upon a life is with* 

in the statute of 19 O. 2, c. 32, s. 2, 

i A valued policy of insurance is fiot and therefore proveable under a 

to be considered as a wager policy. ^commissionof bankrupt* though the 

LeuHs and another y. Mucker* 9 loss happen after the bankruptcy. 

Burt. 1167. iCoof V. JUiiard* X Doug. 166, n* 

fi Policy altered 4iy consent after it 167, n, 

was written, well. Bales v. Qrab^ jU. A policy on any tfhip the plaintiff 

ham andanother, JVSsi Fnus, 1703* should sail in from Virginia to Lon^ 

2 Salku 44>^ /<&m, not transferred to another 

i3 Insurance of a ship to Samaica de^ ship that the plaintiff goes on board 

termines by her mooring 24 hours <of in the voyage. Dick v. BarretL 

ia any port >there, and does not coii«- 2 Str. 124^. 

tinue till she arrives at her last 12 On a valued policy, insured cai- 

port of delivery. ^Camden v. Coir- not recover more than the actual 

ley. 1 Black. 417. - loss ; nor can he abandon when it 

4 An insurance made upon -goods is appears the peril was at an end, 

valid for a respondentia interest. and the ship in safety at the time 

Glover v. Black, i Black. 396. .he offered to abandon. Hamilton 

iSed ^ H. 3, G. 3, and the contrary v. Mmdes. 2 Burr. 1198. 1 Black. 

determined ;»«- Cuflam^ T. 3, G. S. 276. S. C. 

1 Black. 399^ 409,422. 13 Policies of insurance are to be eon- 

'^ Policy of insurance on East India strued by the same rules as other 
ships includes the chance of their instruments, unless where, by- 
being detained in India^ and the risk the known usage of trade, or 
of the country voyage there. Hea' the like, certain words have acqui- 
ton V. Rucker. 3 Burr* 1707- red a peculiar sense distinct from 

^ Insurance ^^ with liberty to cruise their ordinary and popular sense. 

six weeks," means six weeks socces- Robertson v. French. 4 East^ 130. 

sively from the commencement of 44 According to 25 G. 3, e. 41-, tim 

the cruise. 8yers v. Bridge. 2 naiiie of the party interested mu»t 

Doug. 527. have been inserted in a policy of in- 

^ The ancient form« which is still re- surance, otherwise he couM not re.- 

tained, is in itself very inacctiratey cover u[)on it. Cox w Faxr.yj, t 
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Tmn Bip. M4 : But Bee stat. 28 yrhi«h pr<M1ii(s «««h itfi «„«,«»«^, 

O. 3, 0* l»$9 repealing 2d O. 3^ c. iMilj a|)plies to ^^ sliips belongnf^ to 

4^ his miyesly or any of bu su^ecU." 

i& Coimnissioners appoiDie4 by the S T. kep. 13. 

^ crowu under the authority of an aet 2i A deciaratioa on a policy of inaa^ 

of parliameat (dd G. 3» c. %p) which raaee oa a/cimgrn ahip aeed not a^ 

empower them " to take into their ver any interest in the aMured : 

possession and care all Dutch ships thoug;b there be do *saoh words as 

and efieets detained or hraught into ^ interest or no interest" in the po« 

tJte port$ of O. Britain, and to ntan* liey. JVUntea y, Thmnfmm. 2 East^ 

age, sell, and dispose of the same to ' 365. 

the best adTantage, aeeording to 22 Qu. WbetheTi if no interest be a- 

the ihstructioivs they should receive verred, it is not sufficient, under lb0 

from his majesty and bis privy statute i9 O. % e. 37, s. 2., to state 

council," may insure in their own that the ship was foreign when the 

names soeh ships and eflfeeu, after policv was underwritten and the 

seizure abroad, and while they are loss happened, without stating the 

in transitu to this country. Crau* ship to be such when the risk eom- 

furd ^ al. y. Hunter. » Termltep. menccd. JSiUner v. L$ Aksuri£r» 

13. " 4 Eastf 396. 

i6 A count stating the nature of their 23 Captors of a ship seised as prize 

trust, and averring the interest to be may insure their interest therein, 

in themselves i^ commissioners; Boehm ^ o/. ¥,Att, 6 T^nlUfk 

and another count to the like eftect, i^. 

but ^with an averment ^< that the 24i Where a bill of lading is indorsed 

said ships or any' of them were not and delivered, but the intention of 

belonging to his majesty or any of the parties appears to have been our 

his subjects," (with a view to stat ly to bind the net proeeeds in ^ase 

1& G. 2, e. 37, s. i,) were both held of the arrival of the goods, an insa- 

good upon demurrer. S Term Bep, rahce made on account of the indor- 

13. ser after such indorsement is good; 

17 So these aommissioners were held Hibbert v. Carter. 1 Temn Bep. 74s5. 
to have an insurable interest in Dutch 25 •&. being indebted to jS, withont a- 
ships on their passage to this country, ny order from bim, consigns goods 
having been taken by a captain of a to C. to be held for J9., and indor- 
BriiiSi man of war, under instruc- ses the bill of lading to C : re- 
tions fropi the admiralty to take all solved that B. bad an insnr]d>le in* 
ships and cargoes belonging to the terest in the goods so 0onsig;tie4» 
subjects of the U.States^ and to bring Hill ^ al. y. Secretau. % S» ^ 
them into the ports of Ibis king- PidL 310, 

dom to be detained protisionally. ^^ ^' having Consigned a cargo to B. 

Lucena v. Craufurd. ^ Bos. ^ ^nd drawn bills on him to the a- 

: TuU. 75. mount of it in favour of C. his gene* 

18 Held also that they might recover ntl ajgent, sends Uiese biUs, togetb- 
for a loss upon such ships by perils er with the bilk of lading, to (7., 
of the sea, though the loss ^id not desiring bim to transmit them to B.f 
bappen until after a proclamation ^^ that B. may have an opportunity 
bad issued for general reprisals ar Df insuring :" be also draws a biH 
gainst the Dutch. Ibid* ' for 300l. on C. which is accepted | 

19 At common law a person might B» refuses to take to the cargo or 
have insured, withoot having any accept the bilk dre.wn on him ; C 
interest in the subject insured. 8 then effects a poliev in his own 
Term Bep. IS. . namcy and infonns J. thereof, whs 

^0 And th|g statute 19 O. 2^ c. 37, approves of his condncU In an ac* 
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ttmi by C*f slatii^ himself in the 
firyt eouHC to be the agent of ./fl., and 
aveiTiiig interest in him ; in seeondi 
averring interest in himself: held, 
first, thai the poliey %vas good within 
2B G. d| e. 36 ; seeondly, that C, had 
an inoiirabie interest to the amount 
of 3001. ffM ^ al. T. HameasOe: 
±Bo8. ^JPWTsie. 

iff Two partners pnrehased a Ship 
under a bill of tutle eonforraahle to 
Stat 26 (i. 3, e. 60; afterwards 
they took in two other partners but 
there was no transfer of the ship to 
them jointly with the others ; held 
that the four partners had not any 
insurable interest in' the freight of 
the ship- Caiitden v. ^inderson. 5 
Term Hep, 709. 

tS The right of freight results from 
the right of ownership : and these 
four partners had neither a legal 
nor an equitable title to the ship. 
5 Term Uep. 769. 

fiS A party eannot insure a hope or 
expeetation, not having any inter* 
est in tlie subjeet insured ; semble. 
5 Term Rep. 709. 

10 The jM*ofits of a eargo of goods 
may be insured. Chrmit v. Parkin* 
8on^ eited. 6 Term Rep. 463. 

H A sailor eannot insure either his 
wages or any thing that he is to re* 
eeive at the end of tb« vovage in 
lieu of wages : (e. g. slaves.) ffelh 
^er V. Jh Tastet. 7 Term Bep. 
157. ~X 

fif or ean he reeover the valve of snen^ 
thing in an action against his agent 
for negligenee in not procuring such 
insurance. Ibid. 

^ The profits of a eai^ employed 
in trade on the eoast ofMriea are 
an insurable interest* mrclay v. 
Coimns. 3 East, m4. 

"^3 So an insurance on hnagimny pro* 
fit from Bordeaux to Bamhur^h 
(whieh was explained to mean the 
profit whieh a eargo of indiq^o be* 
longing to the assured would pro* 
dsee on the sale thereof at Ham" 
far^r^ if it arrived safe) was holden 
ti;ood. ffenrickaen v. Margetson, ct* 
<^. 2 East^ 549, n. 

Mr If j^ and ^f dedare upon a peliey 


of insnrfl]roe,and arerthal they irere 
interested nn^i and at the time of 
the lossy and it be proved, that C^ 
after the peliey was effected, but 
before the loss, became a partner 
with dfl. and B. in the goods insured ; 
it seems that the variance is not fa* 
tal, for the averment of interest re* 
lates to the time of making the jpo- 
liey. Perchardy. Wltitmore. ait' 
tings after M. 1786, cor. Btdlery J. 
9 Bos. 4* Pul. 155, n. 

35 And it seems that independently 
of that consideration, the variance 
would be immaterial, for in a decla- 
ration on a policy of insurance, tha 
plaintiff averred that Messrs. ff. at 
the time of effecting the policy, and 
at the time of the loss, were inter-' 
ested in the eargo which was tha 
subjeet of the insurance ^' to. a larea 
amount, to wit, to the amount of idi 
the money ever insured thereon ;" 
at the trial it appeared, that previ* 
ooi to effecting the policy Messrs* 
J?, had admitted another mercan- 
tile house to a joint concern in the 
cargo insured : held that the aver* 
ment was supported by the evidenee. 

" Page V. Fry. 2 Bos. Jjf PuU. ^40. 
And see 2 Bos. ^ PuU. 153. 

$6 A policy ma^ be transferred, and 
an action maintained in the name 
of the assignor. 1 Tmn Rep* 26. 

87 If a «hip or cargo lusilred be taken 
and eohdemned as prize, it is not ne? 
eessary for the insured to make any 
elaim or appeal before they call on 
the underwrites. 3 Term Rep. 4177. 

88 Where a ship was chartered from 
•tf. to jB., there to take on board cer- 
tain goods, and proceed to C, &e. 
for whieh the owner was to receive 
fireight at so much ptr ton, a policy 
of insurance on such freight was 
held to attach from the sailing of 
the ship A*om A. Thompsum v. Tay- 
lor. 6 7*enH Rjep. 478. 

39 Aliter, if the freight had been on 
goods, and the loss had happened 
before the goods were on board. 
Term Rep. 478. 

40 Goods insured aboard a certain 
ship generally by her name, with- 
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lout any addition of country^ and not 
xepreseDted to be of any partieular 
jtcountry at the time of the poliey 
aubscribed ; though the broker had 
before said she was an •American 
"when the slip was snbscribed, and 
though she was in faet an Jimerican^ 
need not be documented as such : 
and therefore in case of a capture 
by A forei^ state for want of the 
documents required by treaty be- 
tween that state and her own, the 
yowner of the goods may recover a* 
gainst the underwriters. Dawson 
'y.My. 7East^B67. 

4fl Where a certain trading with an 
alien enemy for specie and goods 
to be brought Xrom the .enemy's 
country in his ships^ into our colo- 
nial ports, was iiceneed by the king's 
aoth'^rity^ held that an insurance 
on the enemy^s ^ip^ as well as on 
the goods and specie put on board 
for the benefit of the British sub- 
jects, was incidentally legalized; 
and that it was competent for the 
JSritish agent of hoth parties, in 
whose name the insurance was ef- 
fected to sue upon the poliey in time 
of war ; the trust not contravening 
any rule of law or of public policy, 
and there being no personal disa- 
bility in the plaintiff on the record 
to sue. Bjsnsington v. Inglis. 8 
Easi^ 2rs. 

/42 It is not an implied condition in a 
common marine policy on ship and 
freight, that the ship shall not trade 
in the course of her voyage> if that 
may be done without deviation, or 
<]elay or otherwise increasing the 
risk of the insurers : and therefore, 
where a ship was compelled, in the 
course of her voyage, to enter a port 
for the purpose of obtaining a ne- 
cessary stock of provision, which 
«he could not obtain before in the 
usual course, by reason of scarcity 
at her landing ports ; and during 
9ier justifiable stay in the port so 
entered for that purpose she took 
on board bullion there on freight, 
which the jury found did not occa- 
#}on any delay in the voyage ; it 


was held not to avoid the policjis^ 
Maine v. BelL 9 East^ 195. 

43 A policy of insuran(fe originally 
underwritten on ^' ship and outfit^ 
was after the ship sailed declared 
by consent of all parties, to be on 
^^ ship and goods'*^ by. a memoraa* 
dom written on a blank space in tho 
body of the policy ; but without any 
new stamps : and it having beei\ her 
fore decided that for want of the 
stamps the plaintiff conld not recov- 
er as upon a policy on ship and 
goods as declared bv the memoran- 
dum, it was now held that he could 
not recover upon the policy in it|i 
original state »a an insurance on 
^' ship, and outfit'^ by reason of the 
alteration apparent upon the face 
of the instrument itself, and w^iich 
was made by parties interested. 
French v. Patton, Qfiast, BBU 

44 By an insurance on property on 
board a ship, effected in behalf of 
the master of the ship, whose only 
interest was his commission on the 
cargo, such commission is insured. 
2 Mass. 280. ' 

45 An insurance ^^ on the cargo or 
* freight of a ship, both or either, to 

the amount insured, valued at the 
same sum," is an insurance of 
- freight or cargo, if in the event the 
assured should have only one of 
those descriptions of property at 
•risk in the voyage insured : and if 
he should have both, then it is an 
insurance upon both, proportiona- 
bly to the interest of the assured. 
Faris et at, v. Mtvbtwyport sMwrim 
Ins. Co. 8 Mass. 476. 

46 Where an insurance is made by 
one in his own name only, on pro^ 
perty valued, and it afterwards ap* 
pears that the assured was owner 
but of a moiety : he shall recover 
but for a moiety of the sum insured 
in case of a loss.. Dumas v.. Jo^es, 
4fMass, 647. 

47 In a policy of insurance, restraints^ 
and detainments of princes have 
the same meaning. Richardson it 
aL v. Maim F, and M, Ins. Co. • 
Mass. iQ2. 
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laftrmatiQii fcy a belligerent to a neu* 
tral vessel 9 that her port of destin- 
ation is blockaded) and a warning 

- not to proceed thither, do not a- 
moiittt to . a restraint or detention. 
Ibid. 

As between the parties to a policy of 
insurance, it is inraiaterial wheth- 
er a blockade is, or is not authoriz- 
ed by the law of nations. Ibid. 

48 in an action upon a policy of in- 
surance, containing a stipulation, 
that if the assured shall have made 
any other insurance upon the pre-' 
mises prior in date, the underwri- 
ters shall be answerable only for 
the amount not covered by stt«h 
prior policy ; it is competent for 
the asttored to shew that part of 
the subiicriptions to another policy 
upon 'the same profYerty and risk 
were actually made at a time pos- 
terior to the eftectinj^ of the policy 
ill question, altliougb the general 
date of such other policy is prior, 
Lee et al, y. Jhss. F. and M, Ins, Co. 
6 .Miass. 208. 

49 A part owner of a vessel, %vho has 
chartered the remainder with a cov- 
enant to pay the value in case of a 
loss, twky insure the whole vessel 
as his own property. Oliver v. 
Greene. 3 Mass. 133. 

90 None but the assured in a policy 
of insurance, or their le^^al repre- 
sentatives in case of their death, can 
avail themselves of the contract: 
except in cases of the transfer of 
the vessel, and an assignment of 
the policy with the assent of the 
underwriter thereto, either express 
or implied. Carroll v. The Boston 

;l[tts. Co, 8 Mass, 515. 
8 1 In an action on an open policy of 
insurance on goods, at and from 
JOavanna to JSTew'Forkj the insured 
recovered for a total loss ; and it was 
held, that the plaintiffs were enti- 
tled to recover the invoice price of 
the goods, without deducting the 
drafvbacfc allowed on exportation. 
Oahn ^ Mamford v. Lroome. 1 
Johns. Cos. 120. 

SZ A policy of insurance against the 


risk from illicit trade is valid, 
though it would be void .if intended 
to protect a trade prohibited by our 
laws. Gardiner v. Smi^. 1 John^ 
CaseSy 141. 

A policy on ^oods ^ until 24 hours a£i 
ter they are landed," continues un- 
til 24 hours after aU the goods are 
landed. Ibid. 

After an abandonment, the consignee 
of the goods insured, becomes the 
agent of the insurer, and his acts, 
if done in good faith, are at the 
risk and for the benefit of the in« 
surer. Ibid. 

03 Ck>ods were insured on board of a^ 
vessel on a voyage ^ from fFilmwg^ 
ton JV*. C. to Falmouth^ and at and 
from thence to a port of discharge 
in Great-Britain.^^ The vessel sail* 
ed from Wilmington with a crew 
consisting of ten persons, and with 
the avowed intention of touching at 
the Hook off Mw'Fork^ to procurcl 
seamen ; and she foundered, in a 
gale of wind, before she arrived at 
the dividing point between a direct 
course to Falmouth and a direct 
course to JVew-Fork. It was held* 
that the vessel must not only be 
seaworthy, but must be duly equip- 
ped and manned with a competent 
crew, for the voyage insured ; and 
that, in this case, the intention to 
stop at J)fht)'Fork^ for seamen was 
sufficient evidence, either that the 
crew was not competent, or that 
they were not engaged for the voy- 
age insured.' 8ilva v. Low. 1 
Johns, Cases^ 184. 

Whether the voyage on which the 
vessel actually sailed, in the above 
cause, was distinct or different from 
the voyage insured ? Qm. Ibid. 

54f If a policy he assigned by the in- 
sured to a third person, before the 

. vessel sails on her voyage, it is not 
necessary that the insurer should 
have notice of the assignment 
Earl V. Shaw. 1 Johns. Cas. 313. 

The date of a policy is not eonclusive 
evidence of the time of its actual 
subscription. Ibid. 

^63 Where a pdiey contf^ined a writ^ 
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teo elaofe, ^ agaiiuit all risks,'' it 
was held to protect the. insured a- 

' gaiDst every loss kappeniiig during 
the voyage, exeept sueh as might 
arise fVom his own acts. Gojar v. 
Knox, i Jdkns. Casesy 837. 

06 Where a ship is abandoned to the 
insurer, who accepts the abandon- 
ment, and the voyage is, afterwards 
' iierfomted, and freight earned, the 
insurer is entitled to the freight 

. earned subsequent to the time of a- 
bandonment, or pro rata. The U- 
ntted Ins. Co. v. Lenaa?. 1 Johns. 
Cases^ 377. 

^ In an action on a policy of insure 
ance, eontaining a warranty of d* 
^terican property, it was held, that 
the sentence of a foreign court of 
admiralty, condemning the proper- 
ty as lawful prize, is not conclusive 
evidence of the character of the 
property, and of the breach ofuvar- 
raaty. Vandenheuvd v. The United 
Im. Co^ in error. 2 Jok&s. Cfis. 452. 

8. C. In the supreme court. 2 Johns, 
Crtsesj 127. 

Ok Where a policy of insuranee con- 
tained the following clause : ^' It is 
also agret^d that the property be 
vrarranted by the assured, tree from 
any char^, damage, or loss, which 
may arise in consequence of seizure 
or detention, for or on account of 
any illicit or prohibited trade, or 
trade in articles contraband of 
war ;'' and the vessel and cargo 
having been captured, part of the 
cargo, consisting of tin in blocks 
and plates, was condemned as con- 
traband of war, it was held, that to 
constitute a breach of the warranty, 
there must be an illicit or prohibit- 
ed trade in fact existing, and it is 
not sufficient that t||iere has been a 
condemnatioa under pretext of such 
a trade. , Laing v. The United Ins* 
Co, in error. 2 Johns. Cas. 487. 

8. C. In the supreme court. 2 Johns, 
Cases. 174. 

B. P. Johns/ton Sc Weir v. Lndlow^ in 
error, 2 Johns. Gsseft, 48t. 

09 An adjustment of a loss endorsed 
on a policy of insuraaeey and signed 


by the insurer, ii^ not eouctosifci^ 
and the party may show that It was 
made on the misrepresentatioQ of 
the insured atid whether such mis* 
representation proceeded from mis-' 
take or design makes no difference.r 
Faugier v. Uallett, 2 Johns, Cas, 233» 

60 The words at and fromy in a poli- 
cy on goods, means, from the time 
the goods are laden on board the 
yessel. Patrick v. Ladlow. 3 
Johns, Cos, 10. 

61 A policy on profits on goods, is a 
valid policy ; and the insured may 
recover a total or an average loss, 
according as the loss on the goods 
is total or partial. Mtoit v. Sdfor, 
3 Johns, Cos. 39. 

H seems that the rule by which to as- 
certain whether there is a total or 
partial loss of the profits^ is, to de- 
termine whether more or less than 
one half the^alue of the subject 
has been lost.) Ibid. 

If the insured, after an abandonment, 
affirms the purchase of a ship by 
the master, for the benefit of the 
assured, it is a waiver of the aban- 
donment, and he is entitled to re- 
cover for a partial loss only. Ibid. 

62 The rule by which to caleulate a 
partial loss, in case of a policy of 
insurance on goods, arising from 
sea damage, is the difterenee be- 
tween the gross proceeds of the 
sound and damaged : that is, a pro- 
portion of the prime cost of the 
damaged goods corresponding to 
the proportion of the diminution of 
the gross proceeds thereof. 2<air- 
rence v. The Jy^w-Fork Ins, Co. 3 
Johns, Cases^ 217. 

.The insurer on good^^^ias nothing fa 
do with the fluctuation of market, 
or the freight or dufies^ and port 
charges on goods, after their arrival 
at the port of destination. Ibid. 

63 A policy of insurance on goods 
contained a clause, that the loss was 
to be paid ^^ thirtjf days after proof 
thereof, ^^ The property having been 
captured, the insured abandoned, 
and as proof of the loss and inter- 
est, laid before the insurers the pro^ 
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iest of*(lie ttiaster, id ilie iisual fornix 
stating* the lots, and the hUl of lad- 
ing mid invoice. This uas held to 
be ^vL^ti^ni preliminary proofs with- 
in the meaning of the poHeyi to en** 
title the plaintilT to bring his action 
alter the expiratiov of the thirty 
days. Strjet technical proof, or the 
cam of the party or of witnesses* is 
not requisite in such ease^ Lenox 
V. The United Ins. Co. 3 Johns. 
CdS. 224f.^ 

64 Insurance on cargo andfreighi^ by 
an insurance company, and by ttoen* 
ty4hree separate insurers on the ship. 
The ship was captnred, and aban- 
donments were made to the several 
insurers on shipj freight and cargo^ 
respectively, which abandonments 
weme accepted, and the sums insar^' 
ed paid as for a total loss. The 
ship and cargo were afterwards lib- 
erated, and the ship proceeded to the 
port of destination, and there deliver- 
ed her cargo, which was there sold, 
and the net proceeds appli^ by the 
master^ who was joint consignee 
with merchants there, to defray the 
expenees of repairs^ and for arming 
the ship* In an action brought by 
the insurers on the cargo, against 
one of the insurers on the ship, as 
part owner after the abandoameut 
of the net proceeds of the cargo, so 
taken and applied for the repairs 
of the ship, it was held, that after 
the abandonment and acceptance of 
the ship, the separate insurers were 
separately answerable, and not as 
joint-partners wilh the others for 
his proportion of the net proceeds 
of the cargo applied to the repairs, 
but not for the arming or increasing 
tbe complement of men. The U" 
nUed Ins. Co v. Scott ^ Seaman, 
i Johns. Rep. 106. 

^s A policy of insurance eontained 
the following memorandum : t^ The 
vessel sails under a sea-'letter with- 
out a register ; property warranted 
•ifnerican,^* It was held that pa- 
rol evidence could not he received 
lo explain what was meant by a 
iea-letter, as the nature of the do«- 
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nmcnt was tettlecl by pnUie troar 
ties and acts of congress, A sea* 
letter and a eertjficate of property^ 
are distinct documents, and sailing 
with a certi6cate of owoehhip, is 
not a compliance with a warranty 
to sail with a sea-letter. SUM v. 
BhineUmder and otiiers. i lofyis., 
Rep, i92. 

66 In making up of an acoouat of losf 
on open policy of insurance^^ the in- 
sured cannot chaige a commission 
on the purchase of goods by them- 
selves. Jinan, l J^ns. JS^. 3i2.. 

67 The Jury have a discretion to al- 
low interest or not on the amount of 
a partial loss on a policy.. Jnanm 
1 Johns. Rep. 816. 

68 If a policy of insurance contain thei 
words, ** on a voyage ft^im Mw» 
Fork to Barbadoesj and a market,'^ 
the iit^ured^ by the usage of tha 
Westflndia trade, has liberty to go^ 
bona fide, from island to island im 
the Wesb-IndieSy until he has soldi 
the whole of his cai^ $ and he mar 
tell a part of his cai^ at one islana,i 
and a part at another. Maxwell v« 
Robinson ^ Hartdiom. 1 Johnatm^s 
Ren. 333. 

60 K. purchased a BritiA ship oC 
merchants in Jamaica, but not beii^ 
able to pay the whole purchase mo** 
ney, it was agreed that the ship 
should continue in the names Qf tha 
original owners until the balanca 
way paid, when they were to give at 
regular bill of sale, JT. took posses- 
sion and acted as owner of the ves-^ 
sel. In an action on a policy of 
insurance on the vesseU effected ia 
the name of JK*., it was held that ha 
had an insurable interest. Ktsnny v. 
Clarkson Sf Vdnhome.. i Johns, 
Rep. 385. 

70 The owner, notwithstanding thera 
may be a hMomry bond on (he ves- 
sel, may insure his interest general* 
ly ; but the holder of the bottomry 
bond must insure eo nomine. Rjm" 
uy V. Clarkson ^ Vanliorne. 1 
Johns. Rep. 385. 

Where a vessel was valued at 2,000 
dollars, and iosiarcd fur that sum, 


HM 


IN«(TRANCB a. 


aad tiiA^ wa9 a prior hnraranee for 
3,000 -Mlttrs, the insured was 
allowed 4o prove tliat the vessel 
was worth enough to eover hoih 
policfies. Ihid. 

71 Where a printed hlank policy on 
car^ was os«d and 4he blank filled 
up^r an insurance on profits^ and the 
val nation in writing, taken in con- 
neetion with the printod ^vords, was 
« valuation of the goods and not of 
the profits, it was held, that parol 
evidence was iuadntiftsHiie to ex- 
plain the intention of the, parties, 
there being naabi&trity in the words 
as they sf myd. Mimfcrd v. Hedltm^ 
1 Johns, Bep. 438. 

Every pdicy on profits must, of ne- 
ees«»ity, be a valid policy. Ibid, 

92 A vessel was chartered for a voy- 
•a8;e from J^su'»Fork to JaAmea, and 
hack to JSrefV'Fork, for 2,400 dol« 
lars. The eharteree, or hirer i^ the 
vessel, insured the *^ freight, valued 
at 1,700 dollars, beinc; three-fourths 
of the value of the freight," ^ on a 
Toyage ft'ooi Jamtnea to Jfew*¥ijrlc^ 
'upon the freight of soods laden, or 
to be laden,'' &e. Tlie vessel hav- 
ing been captured on her return 
Voyage and condemned, the ehar- 
•teree brought «n action on the poli- 
^^, a&d it was held, that he had not 
M iMorable interest ; that the poli- 
•«y:havivg described the4Veight gen- 
erallT, It could not be considered as 
f re^t earned. Oherwt v. Barker. 
s Johns. Rep. 846. 

9*8 If any of the terms usedin a poli- 
cy of insurance have l^ the known 
^usage of trade, or by use and prac- 
tice, as -between assurers and assur- 
ed, acquired an appropriate sense, 
4hev are to be oonstrued according 
to that sense. CaU ^ Piermnt v. 
27ie Commercid ingurance vompa- 
ny. 7 Johns. Eep. 390. 

Tiarol evidence is admissible to show 
that, by the general osage, among 
Hrerchants and underwriters f n JWtr- 
FoHr, the word foofo, first inserted 
in the J^Tew-Fork policies in 1787, 
is confined to such roots as are per^ 
4sftaNe in their 4mm mhm; and 


that m^pariOa is not a root plT« 
ishable in its natare* or included un- 
der that term, in the maaorafulam 
in the ptdicy* IM* 

74 Ji, sold a vessel to S., in whose 
Bane she wios registered; but it 
was agreed 'between them, that Ji. 
should have the whole benefit of the 
freight'to aritie from the voyage, ^r 
which Ji. bad previously ejfiartered 
the vessel, and on which she was a- 
bout to sail, B. insured tlie vessel 
as owner for the voyage, and JL 
procured insurance to 1^ BMide on 
the/r«tgi^ of goods oa hoard of the 
•ame vessel for the same voyage ; 
but the agreement between Ji. and 
B.y or the pecniiar tiature of jI.'s 
interest, was not communicated to 
the nisarer. It was held^ that J. 
had not an insurabk inlerest,or snch 
an mtevest as eoold be inoored on- 
dcr the name of freif^ without 
disdosiag and apccitfymg itspeeii- 
liar natare. RiUy w. Vdaftdi. 7 
Johns. Rep. BS2. 

75 The elausc in tlie Mnv-Fork poli- 
cies of insurance, that the loss is to 
he paid in 80 days alter proof of 
int^est and loss, is merely to far- 
nnii reasonable information to the 
insurer,, and is liberally constroed, 
to require only the best evidence of 
the fact in the possession of the par- 
ty, at the time. Barker v. Fhmmx 
Ins. Co. 8 Johns. Bep. 807. 

76 The assured cannot maintain an 
aotion on a policy of insurance^ en- 
gaging to pay dree months afier 

{>roof of a loss, till the three moatlis 
lave expired. 8 Dailas^ 477. 
[See 3d vol. DaUos, :^o, 477.] 

77 What lien on ship and goods Con- 
stitutes an insnrable interest, and 
when the assured may abandon 4 
Dallasj 421. 

78 On an open poKcy the assured are 
entitled to recovery according to the 
actual value of the property; and 
not accordhtg to its^^ost. 4 Dnl. 480. 

78 What lien on goods, is an insura- 
ble interest ; but if the goods them- 
selves are insured by the nersoir 
claiming the lieo, as agent ftriha 
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•t Ae ga^is, he oaonot re* 
4«M7ep on a eapUire and resllliitioii 
of the goods to the owner^ who does 
not satiufy the litm, 4 JDallas, 4>6d. 

00 A poliejK in the name of ooe joint 
owner ^^ as property may appear," 
(witfaoot the elause statini; the in« 
miraaceto be for the ben^t cdT all 
^eooeerned.) does net cover tJhe in- 
terest of another jotnt owner. Qraves 
et aL V. Bosion m\karm& Jna^ €o^ 2 
Cranck^ 419. 

f i H ^ poiiey on a Tessel has a elanie 
^ that if the vessel after a regular 
sarvej shoold be eondemned as dn« 
«»uHd or rotten^ the underwriters 
she»ld not be bound to pay," a re- 

' port of surveyors that she wae un- 
sound and rotten^ but not referring 
to the eotmneneeiiient of the voya^, 
is not safi&Gient io (fiaehargeihe un- 
derwriters. Mtrine In$. Co^ y. 
Wilson. B Cranch, t87. 

%t?r^ Whether sueh report, even if 
it relate to the eomnieneeinent of 
the voyage, would be eonolusive 
efidenee. Ibid., 

42 A veesel belonging to eitizens of 
the United 8Udi%j in the year 1701k, 
driven hy dish<ets into a French port 
and obMged to land her eargo in or- 
der to make repairs, and prevented 
hy the officers of theJ^nmcifcgoveri^ 
ment fron» rehuHing her original 
iiargo, and from taking away, in 
•xehange, aiiy thing bat produee or 
bills, wight lawfully parehase and 
lake away such prodtiee, and sueh 
voyage was not illegal, so ae to a- 
votd the inaiuranite. Hatitti ef otL v« 
J«mks Hd. a CVandl, 310. 

ii3 A poliey on a shvp is an assurance 
of the ship /or the voyage, not an 
iBAnraace on ' the ship and the voy- 
age. The underwriters undertake 
for the akiUi^ of the ship to perform 
voyage, not that he shM perfbrm it 
at all events. Mexander v. BaltU 
more .fits. Co. 4 Cranckf 87dw 

The loss of the voyage as to tiw oar- 
go, it not a lose of the voyage es to 
the ihip% IMd. dlYi. 

iM? A general poliey. .insuring every 
person having an interest, and eon- 
taiQiug no warranty of neutralty^ 


eovers beUigereni as wAl a» neiH 
tral property. Hodgson v. JUmrine 

. ike. Ih: Atexamdria. 5 Cranehf 100. 

It ig no defence for the underwriters, 
that payment of the premium is en- 
jfttned by a eenrt of ehaneery. Ibid* 

X. Dauik Inmtemce and Muumixanci. 

i In ease of a double insoranee the 
insured, may reeover the whole from 
any of the insurers, and leave him 
4o reeover eontribiU:iott from the 
Test. JVewfyv.Beed. iBUick.^x^. 

2 Every re-asauraoee in this eeuntryv 
coiiher by BrUish subjeet^or fareiga- 
ers, whether on Btiiidi or HMreign 
<«hips is void, by stAt. 19 Gl 3, e. 37, 
8. 4, uniesft the insurer b^ insolvent, 
^eeome a hanknifit^ or die. Aidree 
V. FkkcheBT. « 'Jkfm Ikp. i«l. 

a A poliej ef i^easeuranee ta a valid 
eontraet. 9 Jllass» 176. 

^ In the case of a doable inooranee, 
"the insurers abaU eontrtbute ratea- 
•My to satisfy a lose. A Hs/ios, dM. 
^ppeaadix 


XI. Betum of FremiunL 

1 The prenuum most be returned if 
a poliey of insurance be fbund IHiu- 
Julent, tib itdtio. fVilson v. Duck- 
d. a JBurr. laei. 

^ When a ship is insured against 
-capture for Iwelve months, at the 
rate of so much per month, makiog a 
-specified gross sum, though the risk 
eease before the end of two months, 
by the loss of the ship in a storm, 
there shall be no apportionment, nor 
return of premium, the eontraet be- 
inff entire. Xorotne v. Thomlinsan., 
2 Doug. 5S5* 

Bo, if a ship is insured for twelve 
months, at a gross sum, warranted 
free from captures, there ehall be 
no apportionment nor return, thoup;h 
the risk cease by the eaptnre of t lib 
ship before the expiration of the 
twelve months. Ibid. 

8 So, if there is an insuranee en a 
ship and goods, at and from Ji. to 
JS., during her stay and trade there. 
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at and from thence to her port or • 
porU of dUeharee in C, and at and 
from thenee bacJk to d.^ it is an en« 
tire eontract, and, if the loss hap* 7 

' pen at any time after the eommenee* 
iiient of the risk^ there shall be no 
apportionment nor return. Bermond 
V. fVoodkridge. 2 Doug. 781. 

So, if there is an insuranee upon a life 
fur a year, with an exeeption as to 
suieide and the hands of justice, 
if the party die in either of those 


So, in the ease of a reassurance^ 
void, by 19 G. 2, e. 37. •dndreey. 
Fletcher. 2 Doug. 47 1, it. 

In a policy on goods shipped on 
board a certain ehip, to return part 
of the premium ^ if sails with eon- 
Toy and arrives," the arrival of the 
ship is what is meant^ and thefuli 
return is to be made on the whole 
sum insured, though there should 
be an average loss on the goods. 
I^mond V. B^ell. l Doug. 268. 


ivays within the year, there shall It is not neeessary under such a polity 


be no apportionment nor return. lb. 
But if the policy is, ^' at nnd from 
London to Halifax in Mva^ScoUa^ 8 
warranted to depart with convoy 
|rom Portstnotitft,^' the risk and eon- 
•tract are deviseable; and, if the 
ship depart from Portsmouth with- 
out ebovoy, there shall be an appor- 
tionment and return of so much as 
was paid Ibr the voyage ftom Forts^ 


that the ship should arrive in com- 
pany with the convoy. Ibid. 

Upon a policy at and from sueb a 
port to any other port or place what- 
soever for twelve months, at 9l. per 
cent, warranted free from capture^ 
the ri)|k is intire ; and therefore if 
once begun, there shall be no retnm 
of premium. Tyrie \. Fktcker* 1 
Cowp. 666. 


moii^^ to HaliJaXj to be ascertained There are two general rules^ 1st 


by the jury \ the commencement of 
any risk from Fartsmouth depend" 
ing on the condition precedent of a 
departure from thence with convoy. 
Ibid. 
So, if the policy is, ^ at and from JS. 
warranted to sail on a day certain," 
the risk and contract are devisea^ 


That wherever the risk has not be- 
gun, to whatsoever cause it may be 
owing, the premium shaU be re- 
turned. Ibid. 
2i. That wherever the risk has once 
begun, though it cease imned^tely 
aAer, there shall be no apportion- 
ment, or return of premium. Ilad. 
bie $ the risk from td. depending on In a policy upon a life for twelve 


the condition precedent of a depar 
tnre on the day ; and, if there is no 
departure on the day, there shall 
be an apportionment and return. lb. 
It is a general principle that^ where 


months, with an exception of suicide, 
the risk is intire ; and if the party 
put an end to his existence the next 
instant, there shall be no apportion- 
ment or return of premium. Ibid. 


the risk has begun, though it should ^. If in a policy upon a ship at and 


. cease immediately, there shall be 
no return of premium. Ibid. 

And in all cases, when the risk never 
has begun, there shall be a return. 
Ibid. 

4 If an insuninee be nmde on two 


from such a port, warranted to de- 
part on a day certain, the risk and 
contract are not divisible ; viz. one 
risk during the ship's stay in port, 
and another after her departure on 
the day P Ibid. 


ditittnct risks, and one of them is Upon a policy at and from London to 


not run, the insurer shall refund a 
rateable part of the premium. Ste* 
vens^n v. Snow. 1 Black. 318. 3 

BTifT. 1237. 

An insu ranee ^being made without 
interest, and the premium paid, the 
insured shall not recover it back. 

Lownj r.Bourdieu* 2Doug.4i^8. 


Halifax^ warranted to depart with 
convoy from Portsmouth^ the eon- 
tract and risk are divisible, vix. 
from London to Portsmouth is ona 
contingency; from Portsmouth to 
Halifttx with a convoy is another ; 
therefore where the ship departed 
from Portsmouth without convoy, by 
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; vihhh means, tike teeotid risk did 
nat begin^ it wa» held there slugild 
he It return of premiam. Ibid. . 

9 The insurer on freight agreed to 
returl^pftrt of the premium ^' if the 
ship sailed v^itii eonvoy and orriv- 

. ed }^^ held that the insured were en- 
titled to that return, the ship hav- 
ing sailed with eonvby and arrived, 
ihottgh she had been captured and 
xeeaptured, aud the assured had 
been obliged to pay &r salvage. 
Jguiiar r. Risers. 7 Term Bep. 421. 

io Foliey en the Ceres *' at and from 
Oporto to lAfUth ^ith liberty to touoh 
at any ports on the eoast of FortU' 
gal to join eoovoy, partieularly at 
JUsbon^ at 12 guineas per eerd. to 
return six pounds if she aaU triih 
^onvo^ from the coast of Portugal 
and arrive^ the Geres sailed from 
Oporio with a sbfi^p and eutter ap- 
pointed to protect the trade of that 
plaee to Xis^,from whence it was 
to proeeed with the Usbon trade 

. under a larger convoy for En^dnd ; 
in the way fron (^&rto to Lisioa 

. ;die fleet «ras dispersed by a storm, 

/ and the CereBf judging for the best, 

. run £ir£iig^2aiia, and arrived: held, 
that the assured was entitled to a 
return of preffliun. dwUey v. Duff. 
^ Bos. S[ PulL ili. 

ii So where the words were ^^ if she 
depart with i^onvoy from Portugal 
and arrive." Mvtrard v. HoUing* 
worth. 2 Boe» ^ PulL ill, n. 

i2 A elanse in a ship poliey at and 
from Lisbon to CadiXf and at and 
from tbenee to Flushings at a pre- 
mium at 20l. ner eerU.^ to return 8l. 
per cent.^ if the ship insured sailed 
. with convoy from Cadix. for £ii- 
gland^ and 2\. per cent, more for 
convoy from England to Flushings 
or lot. per cent, if with -convoy for 
the voyage, and arrived^ does not en- 
title the assured to a return of pre- 
mium of 8l. per cent, in consequence 
of the ship's arrival merely in En* 
• gland with convoy from Cadiz^ be- 
ing afterwards captured before her 
arrival at Flushing: for arrival 
means at tlie ultimate port ofdestina* 


^ 


. <iofi. tOdlner ▼. £e iMefiirisr. ^ 
EastjB^e. 

IS Where eaptors of a ship, seized as 
prize, insure their intereM therein, 
they are not entitled to a return of 
premium, although it be afterwards 
adjudged to be no prize, and resti- 
tution be awarded to the owners by 
the eourt of admiralty. Bodim Sf 
al. V. BelL 8 Term Bep. id^ 

14 in an insurance on a ship at and 

- from Htdl to BUboa^ warranted to 
depart from England with convoy, 
the voyages from Bull to Ports-' 
mouthy where she meets with convoy, 
and from thence to Bilboa^ ipay be 
considered as distinct ; and in case 
of a loss between the two latter pla- 
ces, an apportionment and return of 
premium may be demanded. Both^ 
well V. Co^. i BosSf Pull. iTai 

4,9 The premium paid on an illegal in- 
surance to cover a trading with an 

' enemy cannot be recovered back, 

^ though the underwriter cannot be 
compelled to make good the loss. 

. Vandifck v. HeuM. 1 East^ 96. 

i6 A foreigner cannot recover back 
the premium paid by him upon a 
policy of insurance, if the voyage 
he in contravention of the British 
laws. Therefore where a policy 
was effected upon' a Danish ship at 
and from Bengal (where there are 
Danish nettlemenf^ to Copenhagenf 
and the ship loaded at Calcutta con- 
trary to 12 Car. 2, e. 18, s. 1, the 
court (of Common Pleas) held 
the assured was not entiued to 
recover back the premium, even 
though it appeay|j|d that the prac- 
tice of loading fKign ships at €b/- 
eutta had prevailed for a length of 
time, and had been authorised by 
act of parliament soon after the 
shipment in question. Jilorck v. 
Mel. 2 Bos. 4: PulL B5. 

i7 In an action on a policy of insu- 
rance, with a count for money had 
and received, if the defendant pay 
no monev into eourt^ but establisn 
as a defeuee that the risk never 
commenced, the plaintiff* is entitled 
to a verdict for the premium, though 
no demand of premium was mada 
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bjr Ek eonoMl in ojpoing the •ase. 
Fenson v. Lee. 2 Ba$.Sc FiUt. s^. 

iM GoloaialprodneeeaiiiMtbelefl^alljr 
ihtp]^ from the BriHak W.^&dies 
for t^i^moiter^aiid therefore the sauie 
eaoMot be insuf ed on snok a voyage. 
Aad it iiuiiter» not tWit part ef the 
cargo was shipped al aae of the 
fVest'India Islands^ with hbertj to 
exchange it ataaother^ (which woald 
hare been ie^l) if in ftiot it weta 
not exchai^d, and its ttltimate de- 
stination was QibraUar. And the 
ship and cargo bein^ lost oft' G^ibval' 
tar ; tboagh the assured could not 
recover, yet the premiaiii having 
been paid upott an illegal insarance 
cannot be recovered back. Lu6- 
hock V. BMs. 7 EoMt^ %^* 

la A, in expectation of goods to be 
shipped on his account and risk on 
board a eertai&vesseU effects an ki* 
saranee. No such goods ara slii|H 
ped: bat certain other goods are 
consigned to bin in the saoM ves- 
sel, on aceount and risk of the ship- 
pers, whose creditor and general a- 
^Dt A, is. A partial loss ha[^n8ii 
JL cannot recover against tlk! undler- 
'writers for such loss, but shall hare 
his premium vetnnied. 9 Mtu&. 865. 

:S0 An insurance is effected on a ship, 
her cargo and freight, each distinct* 
ly valued, oi awdjron CakMa to a 
port of dischar^ in the Ui^ted 
JSlates. At the tune of eflfeeting the 
policy, the assured represents to the 
Duderwriters that the ship was at 
CdeuUa in July, and wouU proba- 
bly sail in August She dtd sail 
aeeordingly in Aug. but proving 
leaky as soon^as she was at sea, 
and her leaks eontinning to increase, 
she returned to Ckitcutta, where her 
cargo was relanded ; and upon a 
survey it was found that the leak 
proceeded from causes existing at 
the time the cargo was token on 
board, and that she was not sea- 
worthy at the time of her sailing. 
She was thorooghly re](baired, her 
cai^ reladen, ami she saikd again 
the Feb. following, and arrived in 
^alety. In an action of assumpsit 
for the premiuBi of insuraiK^e} it 


WW held thai He poKoy atiaelhed 
on the vessel, cargo> and freight^ 
while in pwrty and before the sailing 

^ in Aug. ; and that the lusiirers con- 
tinued liable alter her return to pert, 
and for the subsequent homeward 
voyage; and of course that the pre- 
mium was payable. Ttnglorr. Low- 
eUf adm. » Mm* dai. 

Si A poKcy of insnranee is efl^seCed 
on property on board a «hip fipom 
Bcrdeamxf to India, tile risk to feiish 
when the ship shall- have safe- 
ly arrived, and the master shall 
• have safely landed the property 
and entirely invested it in the 
produce of India, Another policy 
is effected upon effeets on board 
the same ship from India to a port 
of discharge in the United SMeSy 
with liberty to stop and trade at |he 
Isle 1^ France or B^m^on, or both; 
the risk of this' iattor pofiey^ » to 
cofamcnes when theouhvardinamnrnta 
eeasesj whieh it was understood was 
to eontinue ttR the outward cargo 
of merchandjae a«d> money wao dis- 
posed of, and the return earg» was 
•a board. The ship arrived at j8^-i 
mairoj disposed of a parr of the car- 
go for proda4^e, with whieh^ and the 
remainder of her outward oargd, on 
the report of hostilities between Gr. 
Britain and FniftM, she departed 
for the Jsfo of Fmuiee, where the re- 
mainder of the outward cargo was 
invested in the produce of the Isl- 
and and tftie ship arrived with her 
«argo in safety at her port ^t dis- 
charge in the UnUed Steies, It was 
held that tlie second policy attaeb- 
^ and therefore that the premium 
was not returnable. Ckaielund' v. 
Fgtttffdaes ^aL S .^fiiss. 3»t. 

22 W^re a poKey becomes void hy a 
failure at the warranty, the insured 
is entitled to a return of the premium^ 
if there be no frand. iMavigne v. 
Ths UnUed Ins. Co. ±1. Cos, sio. 

^ A policy of insurance was effected 
on the cai^ of a ship from €kdeut» 
ta to BaHtimore, by •!. as the af^ent 
ofB. and fbr his account The 
poK«y was in the name of J. g^or 
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!«%, f4ir iMffidO dMsn^ m interest 
mtght appear. . Tke tar^ Moif^ 
ed to B. and fiiiir oiher persmtt, aad 
wai parchased <witJitfae piioeMdn of 
the outward oai^o. B. earned on 
trade for fatmself, aad was vneon- 
Beeted in trade with ike oCker per- 
10B8 mrbo kitew noikiiig of the kiau- 
Tanee. The proportion of .there- 
)loni eacgo belon|*iB^ to JEL in fact 
amounted oaf j to about 19,000 dol- 
lars. B. krot^kt an action against 
the insuAers for a retam of premi- 
nm, Ibr the dtierenee hetween iho 
«mn snbseiiked and the amoimt of 
his interest. It was bdd, that B. 
and the liM»r 4Hhef persons were not 
partners, and- that 11. was entitled 
48 a vet urn uf pnmiium for the a- 
auMiat of his interest overvalned I9 
thepolic|r. Holmes r. The United 
Im. Co, 2 J4dms. Cos. 3^. 

^ Ji» jiaving chartered a ship to bring 
Q eare:o f ronn the Spanish Maine to 
fA^tc^* FsrAr, efteeted - a polity of in- 
siiranoe on the protits, rained at 
t^OO dollars, no otlter proof of in- 
tera^ to her«(|Qired bat I he policf ; 
and if the goods did not arrive, the 
insured was to recover for a total 
loss ; and the goods were warrant- 
ed free irosD arerage, and /ivithout 
henefit of salvage to tk^ insvrer. 
llie -vessel finding »o eargo at tlie 
iS^mni^ MeuMe^ reitvned to Mw^ 
Fork^ in ballast, wiClMtttany l^ods ; 
aad.^. bronght an adion against 
tb^ insurer for a retnm of pr«mia«i. 
It was held, that the insurer, haiv- 
m; rnn the risks enumerated in the 
policy, and the ship returned in 
sa&ty, Ji, was not entitled to .a re- 
turn of the preminm. Jukel ^ De- 
languamere v. Church* 2 Johns, 
CSos. ^S3. 

^9 Goods were insured, in 1708, A*oni 
Salem to Europe^ and irom thence 
to tite .East''TndieSy and back to the 
United States^ with liberty to touoli, 
8ts|r and trade, at any ports or pla- 
ces on the ofttward or homeward 
bound passages, &e. The ship 
sailed to Bordeaux ftini from thence 
ofae wentysueeessirely,lo tke Ide of 


Ansnos, TmtiqutkaTfP&uiickerryiUiA 
MadrOBf from whence she returned 
lo Fomdieherry^ and sailed thence to 
the JUc of France, and from thence 
in 1797, back to CaleuUmy and from 
whence kouie. By a memorandum, 
written ky the insurers in tke mar- 
gin nf the policy, in March^ 1798, 
it was agreed, for an additional 
premium often per amt. paid ky the 
^insarcd, the ship hartng returned 
to tke Me ofFranu from Calcutta j 
and sailed again to the coast of lu" 
iia that tke same should Qot pre- 
judice the insured. It was held, 
ihat iht memorandum was an agree" 
mtitt by the insurer, and not a trar- 
raniy by tke insured, and that it 
covered all prerious deviations, and 
resumed the risk from the Ide cf 
France back to the East^Indies, and 
that the insured were not, therefore, 
entitled to a return of the addition- 
al premium, on the ground of a mis*- 
take in the representation as the ac^ 
tual doTiation which had, taken 
place, and which might not be cur- 
ed by the memorandum. Crown- 
ingsMeldand others t. The JWtr- 
Fork Lis, Gk 8 Johns. Cas. 142* 
26 Insurance on the oareo of a Pnis- 
SULU ship from Mw'-Fork to 8t. An- 
dero in Spain. The order for inso« 
raneeincfitioned that the ship would 
hare a clearanee far Ifamhtrgh, 
In an action on the policy the only 
evidence e^^ven on the trial was the 
hiU of lading and the protest of the 
eaptarn, admitted by consent. The 
former stated, that the goods were 
shipped for Hamburgh^ on account 
of persons in SttiHn $ and the cap- 
tain stated, that the ship sailed from 
JWip-Foril:, bound to Haanhur^y and 
that she continued in such intended 
voyage, until being tX Cape Qrtegaly 
and meeting with contrary wind^, 
lie resolred to*pnt into St. Jindero^ 
as safer than to attempt to search 
Namkirgh at that season; and 
while proceeding towards 8t. Ande- 
ro^ the ship was captured by the 
Britidi tjid carried into Quemsey. 
On a demurrer to litis evidenoe/if 
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VTM held, th&t the resfel sailed on 
a voyage to Hawhurgh^ and not for 
8t. tindtroy and that the policy not 
having attached, the plaintift' eouid 
not recover, but was entitled to a re- 
turn of premium. Forbes and a* 
nother v. Church. 3 Johns, Cos, 109. 
Sff d. was at Trimdad in Ctdnij where 
he received vessels and cargoes con- 
Msned to him by B» and C. of JWu*- 
lorkf and in which, J. B, and C 
were jointly interested. IrkAprUy 
1800, .J. purchased a prize vessel^ 
and sent her, with a small cargo 
on the 29th .^y, to the HafHinna, 
On the return of a vessel from 
Ttritddad to JVhv-Fork^ which bad 
been sent out by B, and C, to 4., 
A was informed by the master that 
•^. had purchased a prize vessel^ 
called The Chance, and that she 
was to come to Mw-York with a 
eago ; and B, without receiving any 
information from A* himself, or anv 
order for the purpose, on tlie ifith 
Jiifee, caused the vessel and cargo 
to be insured at and from Trinuuid 
to JSTeW'Yorkf and paid the premi- 
um. The broker, at the time he 
effected the policy, told the insurer 
• that the plaintiff did not know 
whether the vessel and eai^ had 
been purchased for «tf. or B, or C, 
and that he had no orders to have 
them insured; but that A. had the 
funds of B, and C and they had 
just h^ard the vessel was eoming to 
.JV^tfr-Forfc. The policy was effect- 
ed for account of A. or C. or B, and 
C, or any other person, &c. in the 
n^ual form. The vessel not com- 
ing to JWtr-ForAc, B, afterwards 
brought an action against the insu- 
rers, to recover back the premium ; 
and at the trial, A,, who had been 
. previously released by B., was ad- 
mitted as a witness, and testified, 
that the vessel and cai^ were his 
sole property, and were purchased 
on bis own accouni, and that nei- 
ther B, nor C. nor any other person, 
ha4 any interest in them ; and that 
he sent them to the Hdvanna, and 
though he wrote to B, and C, in 


Mkyf he never informed (hem of iji# 
purchase, or ever gave any orders 
to them, or to any other person, to 

' have the vessel insured in JWzr* 
Fork, It "Was held, that A. under 
the eireumstances, was a competant 
witness : that B. was not his agent, 
and that the supposed interest ofB, 
being a mistake, no risk \vas ran, 
and that the plaintifl was, there" 
fore, entitled to a return of .premi- 
um. Steinback v. Bhinekmder *and 
others. 3 Johns. Cos, 269. 

28 A vessel was insured^ ^' at and from 
Calcutta to J)rew''Forkf with liberty 
to touch at Madras for trade, and 
to take in part of her cargo there." 
The vessel went to Madras, and 
sailed from thence, direct for tWir- 
Forkf without ever going to ddeut- 
to. In an action brought by the in- 
sured, to recover back the premium, 
it was held, that the voyage insur- 
ed did not eommenee; and that as 
the policy did not attaeh, the iasur* 
ed was entitled to a return of the 
premium. Murray v. The Cabimr 
hian Ins. Co. 4 J^ns, Sep, 413. 

XII. ViM, vacated, or Utepd. 

1 A warranty <^ to sail with convoy," 
means the usual convoy for the voy- 
1^, and not a mere departure with 
convoy. LUly v. ,Ewer. 1 Doug* 
72, 4S' n. 73«, 786. 

But in such a case an unforeseen sep- 
aration is no breach of the warran- 
ty. Ibid, 

2 Without a property of the insured 
in the thing on which insurance is 
effected at the time of making it, 
and at the time of the loss, he cannot 
be relieved. Sadlers Company and 
Badcock, in chancery, i 9Fil$, iO, 

B An in$)uranee on a voyage express^ 
ly prohibited by the laws of this 
country, is void. Johnson v, SuUon, 
Doug. 25^ 2S5. 

4 If ^els not disclosed by the brok- 
er for the insured, in-a representa- 
tion of the state of the ship, appear 
material to the jury, though they 
did not to the broker, who merely 
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btt itiltt aeeodnt abstained from men* 
tionins; (hem, the insurance is void^ 
Slhirl&f V. HHikin9on, 1 Doug. 

306, B. 

B Money paid hj the insurer, or lot^ 
tery-oMce keeper, in eonsequenee tkf 
having; insured the defendant's tiek'^ 
ets, eannot be recovered back ; but 
the premitmi of insttranee, paid by 
the insured to the lottery-olfiee kee^ 
per, may. Browning v. Morris. 
Cowp. 790. 

6 ^ueire^ How far policies on neutral 
property, though bound to an eue-^ 
my's port, are void P Gist v Mason. 
1 Term Rep, 84. [But insurances 
on enemy's property are generally 

, unlawful. Brandon v. J^Tesbitt. 6 
Term Bep. 23. Bristow v. Towers. 
6 Term Rep. 35.] (And see tit. Ali- 
en, and statutes 33, G. 3, e. i37, s. 4 ; 
34 G. 3, c. re, s. 17.) 

^ Where an act, prohibiting inter- 
course with •America, then in a state 
of rebellion, enabled the British 
commanders to grant lieenees in a 
certain form to earry provisions to 
places in America occupied by the 
British, and a licenee was granted 
not following the requisitions of the 
act, it was holden void ; and eonse- 
qoently the trading being illegal, 
the goods sent under the licence 
could not be insured. Vanharthals 
V. HaUied. 1 East^ 487, n. 

8 If a licenee be obtained from the 
British government by A. to import 
(rom ,an enemy's country in six ships 
such &:oods as should be specified in 
his bills of lading, and goods be im- 
ported on board one of the six ships 
on account of B. C. and D. to whom 
several bills of lading are sent for 
their respective goods, and one gen- 
eral bill of lading- for the wbole 
cargo be sent to •d., the whole cargo 
will be protected. Beffiisv^ Parry. 
3 Bos, Sc PuU. 3. 

A policy on a foreign ship must be 
understood as containing an excep- 
tion of all captures made by the au- 
thority of our mvn government. 
Refiner v- Le Mesurier. 4 East^ 39(5. 

10 An underwriter on French proper- 
voL. II. BS 


ty in time 6f j^eaee id not liable for 
a loss occasioned by capture by the 
king's ships during hostilities which 
commenced against Cheat- Britain 
and France subsequent to the policy 
being ettected. and terminated prior 
to the action brought. Gamba Sfa^ 
nother v. Le Mesurier, 4 East, 407. 

11 An insaranee on goods from JLoti- 
don to Bayonn in France^ shipped on 
board a neutral ship on account and 
at the risk of Frenchmen, before the 
declaration of hostilities between 
Great-Britain and France, but e^- 
ported afterwards, cannot be enforc- 
ed against the underwriters, evea 
after the restoration of peace, to re- 
cover the loss by capture of a co- 
belligerent (though not stated to be 
an a%) during the war. For every 
insurance on alien property by a 
British subject must be understood 
with this implied exception, that it 
shall not extend to cover any loss 
happening during the existence of 
hostilities between the respective 
countries of the assured and the as- 
surer. Brandon v. Curling. 4 Eoit^ 
4to. 

12 An insnranoe effected in Greats 
Britain^ on a French ship previous 
to the commencement of hostilities 
between Great^ritain and France^ 
does not cover a loss by British cap- 
ture. Fartado t. Badgers. 3 Bos. 
^ Full 191. 

18 If a Swedish ship be insured at and 
from her loading port in the East" 
Indies to Gottenburgh, and part of 
the cargo be laden in a British port 
in the East-Indies, the insured can- ^ 
not recover, the voyage being in 
contravention of the navigation 
laws. Chabners v. Bell. 8 Bos, 3^ 
PuU. 604. 

14 Where a policy does not appear 
on the face of it to be illegal, the 
court will not grant a new trial, in 
order to let the defendant into proof 
thaHt was so ; but he should have 
shewn it on the trial. 1 Term Bi*p. 
8 k 

19 If there be any illegality in the 
commenecmcnt of an integral voyage 
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• and an in»«ranee be ^Seeteil on the 
letter pari of the voyaee^ which ta- 
ken by itself would be legal, yet ihe 
assured eannot recover on the poli- 
cy. 8 Term Hep. di, 43, 6. 

16 S« if a ship be insured ^' at and 
. from ^. to ij.," and there be any il- 
legality in the tralfie during her 
«(ay at 4. the assured eannot recov- 
er on the policy for a loss hapjpeo- 
ing between «A. and B. Bird 4* oL 
V. ^ppleton. 8 Term Jkp, 56:^. 

17 But an insurance on a ship for a 
. parlieular voyage is legal, though 
. «he may have done* some act in a 
. former voyage for which she was 
. liable to seizure during the voyage 

insured. Ibid* 

18 And goods may be insured though 
' purchased with the proceeds of a 

former illegal eargo. Ibid. 

19 Where an embargo had been laid 
on provisioos in Ireland^ and insnr^ 
ance on such provisions from thence, 

' laden on board a vessel bound to an 
enemy's port, was held void. Dal' 

. unady v. Motteux. 1 Term ReportSy 
8^, n. 

20 The statute tA 6. 3, e. 5, M^hich 
. subjected to Wfeiture all Jimerican 

ships and all. atker ships with their 
cargoes trading to any part of the 
colonies^ does not extend to the pro- 
perty of Americans on board any 
other ship not trading to one of those 
ports ; so, that an insurance on the 
property of Americans in a Dutch 

. sliip ffom Amsterdam to St. Eusta- 
tin is not prohibited by that act. 3 
Term Rep. 477. 
2i The exclusive right of trading to 
the East-Indies^ granted to the Mast- 
India company by statute 9 and 10 
W. 3, c, 44, haa never been pot an 
end to ; and any infringement of it 

' is a public wrong : and! though such 
parts of that act as inflicted penal- 
tics, &c. were repealed by statute 

' 33 G. 3, e. 09, and though the lat- 
ter act says that no acts or parts of 
acts tliereby repealed shall be plead- 
ed or set up in bar of any action, 
&c. it is competent to underwriters 
ivbo have subscribed policies on 


ships trading to the EM^InMem 
in contravention of the statute of 
WUL to avail themselves of the il- 
legality of such trading in an ac« 
tion brought on the polteies. ikan* 
deny. Amersoh. 6 Term Rep. 723. 
(Affirmed in Cam. ^cac. 1 Bos. ($" 

Full. 272.) 

22 If the credit of any company (ex-* 
eept the Royal Exchange Assurance 

. Company and the London Assurance 
Company^) be in any event pledged 
in a contract of insurance^ ihe eon- 
tract is void by statute 6 G. i, e. 
18, s. 12. 7 Term Rep, 341. 

23 I'herefore where a company of 
ship owners engaged to insure each 
other^s ships* and covenanted sevei^ 
ally^ and not jointly, to pay a cer- 
tain sum in ease of loss in propor- 
tion to their respective shares, hat 
in ease of the insolvency of any one 
of the members, all the others were 
to he responsible; held that thi« 
contract was void. Lees v. 8mUh, 
7 Term Rep. 338. 

24 After an insurance on a ship on a 
trading voyage the assured applied 
to the underwriters for leave to take 
in guns and a letter of marque, the 
latter of which was positively refus- 
ed, notwithstanding which, the ship 
sailed with a general letter of 
marque: this vacated the poliej, 
though the assured did not in fact 
make use of the letter of marque 
for the purpose of cruising, or in- 
tend so to do, but merely took it on 
board for the purpose of cruising on 
the voyage home. Denison v. Mh 
digliani. 5 Term Rep, 580. 

2& The assured upon a trading voy- 
age taking out a letter of marque 

. (but without a certifieate whieh is 
necessary to its validity) unknown 
to the underwriters, solely with a 

. view to encourage seamen to enter, 
and without any Intention of osine; 

• It for the purpose of cruising, though 
the vessel was armed for self de- 
fence, is not such an alteration of 
eircumstances as will avoid the po- 
licy. Moss V. Byron. Term lie- 
ports^ 379. 
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186 Atod if the eaptain^ contrary to th6 
ipstrocttonii of his owner, cruise for 
and take, a prize» and the vessel be 
afterwards lost in consequence of it^ 
it is an act of barratry ; although 
the eKptain libelled the prize for 
the benefit of his owner as well as 
himself. 6 Term Rep, 379. 

2ff A policy of insurance %n a ship on 
a certain eonimereiai voyage, with 
^r ucithout tetters of marque^ givins; 
Jeave to the assured to chase^ cap* 
ture^ and man, prizes^ ho i^ ever it 
may warrant him in .weighing an*- 
ehor, while waiting at a place in 
•the course of the commercial voy- 
age insured, for the purpose of chas- 
ing an enemy who had before an- 
chored at the same place in sight of 
him, and was then endeavouring to 
escape, will not warrant him, after 
the capture, and in the course of 
the further prosecittion of the voy- 
age, in shortening sni/ and laying toj 
in order to let the prize keep np 
with him, for the purpose of pro- 
tecting herii5 a convoy into port^ in 
order to have her eondeoined; 
though such port were within the 
voyage insured. Lawrence v. Syde^ 
bothom^ <6 Eagt^ 40. 

28 Whether an insuraiiee -of a ship 
ttrith or withotd letter of marque up- 
on a certain voyage and commercial 
adventure from ^i. to B,^ enables 
her to chase for the purpose of hos- 
tile attack, and capture any vessel 
she may happen to descry in the 
«oarse of the voyage insured, in 
whatever direction,, or to any limit, 

i .and whether known at the com- 
mencement of such chasing to be an 
enemy or not ; or whether those 
words are to be confined to a leave 
ta employ force only for the pur- 
pose of defence (including a liberty 
of attack and chace only aa far as 
they may be fairly supposed to pro- 
mote ultimate security ;) must, in 
the absence of any legal decision as 
to their eonstruetion, depend upon 
the received practice and known 
seose of commercial men, if any 
-such received practice there be in 


the use of them. And therefore the * 
cause was referred to another trial 
to ascertain the commercial usage 
and practice in that respect. But 
at any rate such words do not ap- 
pear to authorize direct cruising 
out of the course of the voyage in 
search of prize. Farr v. Anderson. 

. ^6 Eastp 2f}Z. 

^. ^uere^ Whether an insurance of a 

^*,.Uritlsli s/ii/i against British capture^ 
seizure and detention be illegal and 
void ; as such capture, &c. may be 
without lawful .authority. Lulwock 
V. Fatts. 7 Mast^ *3l. 

ZO In an action for a return of premi- 
um it is competent to the insured to 
prove that the ship was oot sea- 
worthy : because ia such case, the 
contract is void, t Mass. '^6. . 

^1 A wAger policy is not a valid con- 
traet. 2 4fatss. u 

S2 An insurance hy subjects on a voy- 
age prohibited hy their sovereign, 
is void : but not on a voyas^ pro- 
iiibiled by the trade laws of a for- 
eign state, nor on goods contraband 
of war, against capture and con- 
demnation on that account ; if iu 
either ease the facts are known t» 
•the underwriter, and the risks are 
• not excepted in the policy ; and in 
either of the two latter cases, if the 
' policy i^. void as to those particular 
risks, it is 8ti)l good against other 
risks within it. Richardson and 
others v. Maine F. and M. Ins, Co. 
^ tMass. 10^. 

^3 If the insured make a proposition 
to the underwriters to cancel a po- 
licy, which they reject, and after- 
wards assent to ; but /before infor- 
. Elation of such asi^ettt reaches the 
insured, they hear of the loss of 
their vessel, such proposition and 

f ^iesent do not in law aoKiniit ti> an 

• agreement to caueel the :policy. 
Head et al, v. Providence Ins, Co. 
2 Cranch^ 127. 

84! If from fear, founded on misrepre- 
sentatlon, the voyage be broken np, 
the underwriters arc not liable. 
ICing V. Delaware Insurance Co, 
6 Cranth^ 71. 
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XIII. fyttrmnty, or Reptvs^ttation, 

1 'Where a ship does every thing in 
her power to join convoy, it shall 
be deemed a sailing with convoy. 
Victoriny. Cleeve, 2 8tr^ 1350. 
a On a> warranty to sail from Jamai- 
ca, on or before* a day certain^ if the 
ship departs from her port of load- 
ing on that day, with all hei* e^rgo 
and clearances on board, and-^pro' 
eec.ds to the place of rendezvous in 
the island, expecting to find a con- 
voy and proceed immediately, but is 
detained there by an embargo till 
* after the day, the departnre is a 
compliance with the warranty, 
' though the captain knew of the em- 
bargo when t\e sailed, the embareo 
being only till convoy should be 
ready. Earle v, Harris. K. B. 357. 
3 Bo, a French ^ip being warranted 
- to sail from Gmdatcupe oii or before 
' . a day eertaiin, if she take in all her 
' «argo and clearances^ and leave the 
port of loading before the day, and 
'«ail to another part of the island, 
in^he direct course of her voyage, 
merely in the hopes^ of joining eon- 
- Toy, and to take in the governoar's 
^dispatches for France^ the warranty 
is complied with, thongh the go¥er- 
nour there should detain her beyond 
the day, and althongh it should be 
" a condition inserted^ in one of her 
' clearancesr ^' that she should pasa 
that way to take the orders of gov- 
ernm e nt. " Thellussan v. Fero^sm* 
1 Dou^, 36 1. TkelltLSSon v. Staples, 
1 Dou^. 366, n» 
'4 Bo, if a ship is insured at and from 
Jamaica, \iarranted to fi^il, or to 
have sailed, on or before a day 
' certain, if she sail on the day from 
.' her port of lokding, with all her 
" cargo and clearances on boards to 
another part of the island, for the 
sake of joining convoy, that being 
the usual place of rendezvous, the 
warranty is complied with, although 
s^ch place be out of the direct 
course of the voyage, and the ship 
is detained there by an embargo till 
after the day. Bond v. JV'*aiff. 1 
Doug. 366, n. 1 Cowp. 601. 


Yet the »hip in such ease wouM be 
' protected under the words ''**' at Ja^ 
maica^^^ in sailing between the two 
* places. 1 Doug. 370, nr 

5 if a ship, warranted to sail on a 
day certain, gets under sail on the 
day, with intent to pursue her vov- 
age, the^warranty it complied witii, 
though she should be obli<»ed to put 
back instantly by an embargo, be- 
fore she gets out of the harbour. 
\TheUusson v. Fergussqn, 1 Doug. 
369, n. 370, and n. 

6 A policy being—" At and from 
V Orient to the isles of France and 
BourbonfKnd to all or any ports and 
places, where and whatsoever, in 
the" East'Indie^y China^ Penda, or 
elsewhere beyond the Cape of Good 
Uope^ from place to place, and dur« 
ing the ship's stay and trade, back- 
wards and forwards, at all ports 
and places, and until her safe ar- 
rival in France ;"— although the 
insured, by a representation, wafer- 
ed to the policy at the time of un- 
derwriting state, "That the ship 
intends to sail in September or Oi^O" 
bevj and to go to Madeira^ the isles 
of France^ Fondicfiery^ China^ and 

, VOrienty — If the insured really 
intended, that the ship should' sail 
as early as represented, and that 
she should go to China^ the policy 
is not discharged, though he after- 
wards change his intention, and the 
ship does not sail till December^ 
and goes to Bengal^ and not to ChU 
na, Bize v. Fletcher. 1 Dofug. 284. 

A de vision from, necessity must be jus- 
tified, ^ both as to substanee and 
manner. ±Dou^:2%U 

•7 A representation made (o the first 
underwriter extends to all the. oth- 
ers. Barber v. Fletehet. l Doug^ 

300. 

A representation, that a ship is ex- 
pected to sail on such a day from 
the coast of Africa, is not material 
so as to discharge the policy, though 
it torn out, that she actually sailed 
six months before. Ibid. 

8 A waroanty inserted in a policy of 
insurance, must be litterally and 
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•triotly complied with. . Pawson v, 
Watson. 2 Cowp. 7B5. 

A representation tp' the underwriter 
need onJy be substautially perform- 
ed. Ibid, 

But if false in a Material point, it will 
avoid the policy } and in th»t ease^ 
a Biisrepre«eQtation to the first nn- 
derwriter will atteet the poliey with 
respect to all the subsequent under- 
writers. Distinction exemplified, 
in a life poliey, if a man warrants 
another to be in 8;ood health, know- 
]0£; he is ill, that will not avoid the 
poliey, because he takes the risk 
upon himself. Ibid,- 

But if there be no warranty, and he 
says ^Mhe man- is in g;ood health,'' 
knowing him to be ill, or knowing; 
nothiug^bout his state of health, it 
is a falsehood, that will avoid the 
policy. Ibid. 788. 

8eem, If not knowing whether the 
party is well or ill, <^ he believes 
he 18 ill good health." Ibid. 

d ' lit a representation that a ship was 
seen^afe on such a day, at a certain 
latitude or point in the voyage, if it 
turn^ out that she had got safe to 
the point represtnted, but was lost 
two days before the day mentioned, 
the di Terence (though by mistake) 

• is materia], and discharges the po- 
liey. M'Dowail V. Fraser. i 
Doug, 250. 

If the insured represents material fkets, 
without knowing them to be true, 

• he takes the risk of their being so 
on himself. Ibid. 

10 So, if the agent of tlie underwriter 
does so, his principal is liable. 
Fitzkerbert V. Mather* 1 Douglas^ 
26, n. 

11 If a ship, warranted to sail ou or 
before a particular day, be prevent- 
ed from sailing by an embargo, the 
warranty is not complied with. 
Hore V. Whit more, i Cowp. 784. 

12 A stipulation, thooeh written on 
the margin of the poliey is a war- 

• ranty. Bean v. Stupaii. i Doug. 
!!• I&nyon v. Berthon, 1 Doug, 
12, w. 

i3 But if on a separate paper, though 


' pijined or wafered to the policy, it 
is only a representation. Pawson 

' V. Barmmlt. 1 Doug, 12, n.# Btx% 
V. Fletcher, 1 Doug. 13, n. 

Warranties in policies must be strict- 
ly complied with, but representa- 
tions need only be fair and substan- 
tially true. 1 Doug. 11, to 14 w. 
12, tr. 

tit In policies warranted to depart 
with convoy, it shall be intended 
without wilful default of the mas- 
ter ; for if there be no default of 
the master* and the ship is separat- 
ed and taken, the insurers are lia- 

• hie. Jeffries y. Legandra. 2 Salk. 
4^3. 

15 If a ship insured at and from J2i- 

• maicaj warranted to have sailed oti 
or before a certain day, (with return 

• of part of the premium, in ease of 
convoy,) sail on or before the day 

- from her port of lading, with all 
her cargo, (ke. on board, to the usu- 

'*«! place of rendezvous at aifother 
part of the island, for the sake of 
joining convoy there ready, it is 
a compliance with the warranty, ^ 
though she be afterwards detained 
there by an embargo beyond iin 
day ; and though such pface of ren- 
dezvous be out of the airect course 

- of the voyage, it is no deviation. 
Bond v.J\\itt. 1 Cowp. 60 1. 

16 Under a warranty that the ship 
and cargo are neutral property, it 
is sufficient if they are so when the 
risk eommenees. Eden v. Parkiti' 
son. 2 Doug. 732. 

If such a warranty is falsle, though the 
' losjB sliould not happen in conse- 
quence of the property not being 
neutral, the policy is void. Ibid. 

17 The ship and goods being warrant- 
' ed neutral, a condemnation by a 

foreign court of admiralty is not 

eonelusive evidence that they were 

' not neutral, unless it appear that 

• the condemnation went on that 
> ground. Bemardi v. Jiotteux. 2 

• Doug. 57S, 

18' False warranty in a policy of insur- 
ance will vitiate it, though (he loss 
happens by i^n event net affected b^ 
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tbat fahity. fFootm^ t. Muihnan. 
1 Btack, ^2fT. 3 Burr. 1*19. 

i9 Where «l certain naniber of *** sea- 
men besides passengers" is specifi- 
ed in a warranty in a poliey of id- 
suranee, the warranty is oomplied 
withy if there is. the speeified num- 
ber ineioding boys« Bean v. Stu- 
part. 1 Doug. li. 

•d Jortioriy this seems to hold in th6 
case of a representation. 12, n. 

20 Warrajited to depart with convoy, 
shall intend from' the plaee where 
convoys are to be. had. JAhulier*s 
Case. 2 8alk, M3. 

$i Whatever is written in the mar- 
gin of a policy of insurance is a 

.. warranty, i Term Rep^ S45. 

32 A warranty in a policy of insu- 
rance is a condition ; and unless it 

' . he performed there is no contract. 
1 Turin Rep. 34-5. .... 

£3 Difference between a representa- 
tion and a warranty: the former 
may be substantiaUtfy the latter must 
be stricUffy cofn|>lied with. De Hahn 
X. EkrUeyK .1 Term Rep. 343. 
AflSnned in Ckm. Seac. 2 Term 
iBep. :i86. 

^Ir If a policy of iosurance from fire 

.-•refer to certain printed proposals 
the pjoposals will be considered as 
part of the policy. Routledger. BvT" 
rell^Bt. Sfal. 1 JB. Black. 25i: ffbod 
Sf al. v. fVordey. 1 H. Black. 574i. 
and WorsUy v. Woody in error. . 6 
Term Rep. 710. 

25 How far a representation made to 
one underwriter on a policy shall 
be taken to extend to subsequent 
iioderwriters, and * what shall bo 
jevidenoe of it, vide Marsden v. Reid^ 
3 Easty 572. 

20 Goods were iH<4ured from the 1a« 
. din:^ of theni on board the ship 
*'* lost or not lost»" and warranted 
well on a particular day : the ship 
was lost on that day before the poli- 
^j was underwritten : and it was 
holden that the underwriter was li- 
able, for the warranty was eompii* 
ed with by the ship's bein^ safe a- 
ny time that day. Blackhurst v. 
Coekell. 3 l^rm Rep. 300. 


27 A policy ef iBsUrance is raadi on a 
ship, on a voyaf^ from ^. to V.y 
Warranted to depart with convoy Jar 
. the voyage* The convoy appointed 
is to B,^ a port in the course, and 
near to C. This, is a compliance 
with the warranty, and the under- 
writers are . liable, the ship being 
. captured iu the passage from B. to 
. C. D^Bgutino y Bfiwicke. 2,iL 
Black. 55 i. 
2S. Th0 term convoy in a policy means 
such a convoy as shall be appointed 
by government. 2 H. Black. 551. 

29 If goods be injured from •A. to B. 
in a neutral ship, it .in . auffiieient to 
charge the underwriters that th^ 
ship was ueutrai when she sailed^ 
though hostilities commence during 
her voyage. Tyson v. (Srumey. 3 
2'erm Rep. 477. 

30 But the ship must not forfeit its 
neutr&lity by the misconduct of th« 
parties on board. 8 Term Rep. 234. 

31 A Warranty of Vanish property 
(Denmark being then a neutrad 
power) in a policy of insurance on 
ship and goods w&s holden to be 
conclusively disproved by a sentence 
of a court of admiralty, condemning 
the ship and cargo, because the 
master and crew had broken their 
neutrality in the course of the voy- 
age insured, by forcibly rescuing 
the ship, which had been seized and 

. carried into port by a belligerent 

. power for the purpose of search. 
Garrds Sf al v. Kensit^an. 8 Term 
Rep., 230. 

82 Any forfeiture of neutralitj by the 

. wilful act of the assui^ed^ or of the 
master, &c.. after . the commence- 
ment of the voyage insured, is a 
breach of such a warranty. 8 Term 

. Rep.2BQ. 

33 A warranty la a poliey of insa- 
rance 4hat the ship is Jimerican pro- 
perly, means that the ship is enti- 

;. tied to all the privileges of an .4- 
. merican flag ; and if she have no 
passport on board (whi^h is requi- 
red by treaty between France and 
tS^merica) the warranty is not com- 
plied withy and the assured canool 
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• peoovcr as^ninst the underwriter; 
though in fact the ship suffer no in- 
eonvenience in the Toya^ from the 
want of the passport. Mich v. Par" 
' ker, 7 Term Byp, 703. 
34 An assured upon an American ship 
and car^o, provided with such a 
passport as is required by the trea- 
ty between America and France^ 
and with other usual Jlrmrican pa- 
pers and documents, ^ is entitled to 
recover as^ainst an underwriter of a 
policy on such ship 'and goods, in 
ease of a capture by a French pri- 
vateer, notwithstanding a sentence 
of condemnation of the same as law- 
ful prize by a French court of ad- 
miralty ; such sentence proceeding 
on the tjjround of a breach of FrencJi 
ordinances, requiring certain parti- 
culars to he observed in respect of 
the ship documents beyond what 
was necessarv by the treaty, Pri(;e 
V. Bell. 1 Hadn 663. 
85 (In. NVhether if a ship be not war- 
ranted of any particular country, 
thorc be an implied warranty in a 
policy of insurance that she shall 
be properly documented according 
to the laws of that country, and her 
particular treaties with foreign 
states. Ibid. 
33 The 2jth article of the treaty of 
Feb. 1778, between France and %/?- 
merica^ which requires the vessels 
of the two allies, in case either is at 
war, to be furnished with a pass- 
port expressing {inter alia) the place 
of habitation of the commander of 
the vessel, is not complied with by 
a passport, granting leave to O. D, 
commander of the ^hip called the 
M. F. of the town f>f P.. of the bur- 
den of. &e. such description of place 
being applicable only to the ship, 
and therefore the plaintiff was hoi- 
den not entitled to recover on rt poli- 
cy of insurance on such ship, war- 
ranted American^ which had been 
captured by the French^ and con- 
demned as prize. Barrine; v. Chris* 
tie. B Eaat^ 398. 
37 In an action on a policy of insn- 
raoce on goods warranted American 


on board a ship from London to Fir- 
ginia.1%, sentence of a foreign eourtj|. 
which after reciting that ^ foras« 
much as the true destination of the 
vessel was for the English islands, 
having been hired and loaded at 
' London^ and having on board eigh- 
' ty barrels of gunpowder," declares 
the ship aud cargo sl good prize^ is 
not conclusive evidence against a 
warranty of neutrality: because the 
special grounds assigned for the 
sentence, do not necessarily lead to 
such a conclusion. Ckdi^ert v. Bo'^ 
vil. 7 Term Rep. 523. 

38 By the sentence of a French court 
of admiralty it appeared that the 
ship insured warranted American^ 
had been eonderaoed as enemy^s 
property for want of having ou 
board a role d'' equipage or list of the 
crew, sucli as is required by a ma- 
rine ordinance, of France^ and ad- 
judged by the court there to be re- 
quisite within the meaning of the 
treaty of commerce between France 
and America ; held to be conclu- 
sive evidence against the warranty 
of neutrality in an action on a poli- 
cy of insurance, though in fact the 
ship was American, Oeyler v, Agui" 
lar. 7 Tem^ Rep. 681. 

39 A sentence of a foreign court of 
admiralty is only conclusive here, 
in an action on apoltoy of insurance 
as to. the express ground of the sen- 
tence, but not as to any of the pre- 
mises (noticed in the consideratory 
part of the sentence) that led to the 
adjudication. Christie v. Secretaum 
8 Term Rep. 103. 

40 A sentence of condemnation, by a 
French court sitting in Spain^ of a 
prize taken by a French privateer 
and carried in there {Spain being 
then a belligerent ally of France in 
the war against O. Britain) is va- 
lid ; and siich condemnation, pro- 
ceeding on the ground of the pro- 
perty being enemy^s and British, is 
conclusive in an action on a policy 
against the underwriter by the assu- 
red who had insured it as Danishy 
which in fi(bt it was, Denmark being 
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then neutral. Oddy t. BovUL 
JEo^f, 473. 

41 Where a foreign court of prize 
professes to condemii a ship and 
cargo on the ground of an infraction 

' of treaty in not being properly docu- 
mented, &c. as required by the trea- 
ty between tlie captors and captu- 
red ; such sentence is conclusive in 
our courts against a warranty of 
neittraiUy of such ship and cargo in 
an action upon a poliby of insurance 
against the underwriter ; although 
inferences were drawn in such sen- 
tence from exparte ordinances in 
aid of the conclusion of such infrac- 
tion of treaty. Baring v. the Royal 
Exchange Ins. Co, 5 East, 99. 

42 A sentence of a foreign court of 
prize is conclusive evidence in an 
action upon a policy of insurance 
upon every matter within the juris- 
diction of such court upon which it 
has professed to decide. Therefore 
where a Danish ship, warranted 
neutral^ was captured by a French 
ship of war, {Denmapk bein<; at 
peace with France^) and the court 
m which she was libelled as prize, 
professing to consider that the built 
of the vessel was unknown^ that she 
was sold to a neutral subject only 
since the declaration of war, that 
the bill of sale does not mention 
her place of huilt^ or her original 
owner^ that the mate and third offi- 
cer were naturalized Danes only since 
the declaration of war, and that the 
greater part of the crew were sub- 
jects of hostile powem, condemned 
the sliip as gooa and lawful prize ; 
ftuch condemnation is conclusfivc a- 
gainst the warranty of neutrality in 
an action on the policy against the 
underwriter. And no evidence can 
be received to falsify the facts af- 
firmed by such sentence, nor to slievv 
that the conclusion was unfounded: 
although the sentence proceeded to 
refer to certain ordinances of France, 
containing rules to direct the judg- 
ment of its courts in the considera- 
tion of the question of neutrality ; 
by which rules the pri^se court ap- 


peared to have regulated their ja^f'^ 
ment in ihe conclusion they had 
drawn. Bolton v. Gladstone, B 
East^ i55. 
43 Policy of insurance on board the 
Catherine an A.nerican -vessel. Af- 
ter the policy was effected doubts 
having arisen, whether the pcliej 
contained a warranty, the under- 
writers signed an agreement, that 
in tase of capture or seizure, the 
assured, before they claimed for a 
loss, must produce proofs of the 
ship being American bottom, aud 
hy bills of lading shew that the car- 
go had been shipped on accouutaod 
risk of A, B*y upon which they 
would settle by granting bills at 
four months for the amount of their 
subscriptions, in full depeudanee 
that the insured would use their 
best endeavours to recover the pro- 
perty as for account of the ship- 
pers ; held, that on proof being pro- 
duced that the ship was Jimerican 
bottom, and the cargo shewn by 
bills of lading to have been shipped 
on account and risk of J. B.^ the 
assured were entitled to recover, on 
a loss by capture, notwithstanding 
the production by the underwriters 
of any French sentence of condem- 
nation to falsify the warranty. Xtf- 
thian v. Henderson* 3 Bos. Sf Tull» 

499. 

41' A sentence of condemnation in a 
French court of admiralty, is admis- 
sible evidence in an action here be- 
tween the assured and underwriters 
of a policy of insurance containing 
,a warranty of neutrality. l6id. 

45 It seems that the sentence of afor* 
eig;i court of admiralty, condemn* 
ing a ship warranted neutral, in 
which the consideration leading to 
' the judi^ment proceeds on the want 
of a document not required by the 
law of nations, but which adjudges 
" lawful prize all the goods; and ef- 
fects which compose the cargo of the 
said ship, since the whole, owing to 
the captain not being provided wilh 
proper and regular dispatches and 
papers, ii to be deemed the proper- 
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if of the Mkad^ t(t -Ibe FpenGfi re- 
pablie/' i# eouciasiv^ ^videiuse a- 
eamst ihe warranty of uetttraiity. 
ibid. 

^ Policy of infuranoe o« a slif p war"" 
ranted ^laerican. To uef^ati ve tliis 

. warranty, a seateiiiie of ooademna- 
' turn of a French court at 6t. Domin^ 
go was given in evidenee which foe- 
fan thas x ^^ condemnattmi of the 
jSngUsh ship Mount Vernon, Ex-^ 
tracted from the books of the officd 
of the provisional trtbanal respect* 
ing prizes estahlislied at St. Domini 
gay We, R P. judges," &c. ; and 
after stating the circumstances of 
pa[3rs having be^ thrown over-* 
board, the captain and supereargo 
having abandoned the ship, the cdp- 
tain being a Portuguese^ without a 
oertifioate of his naturalization, and 
tbe United States^ in their last trea- 
ty with Englandj having suffered to 
he added to the articles which had 
before been considered as contra- 
band of war, slaves, &c. were suffi- 
cient motives to condemn the said 
thipi^ condemned the same as prop- 
erty belonging to the captor : held, 
«that this sentence was etnieliisive 
evidence that the ship was not A^ 
merican. Bannngt. Clagett* bBos, 
Sf PulL 201. 

iy Hiu Whether, if a ship be war- 
i*anted Aimrioan^ the assured does 
thereby niideftake that she shall be 

' owned aiMl navigated according to 
all the regulations of the Atnerican 
navigation act ? Ibid. 

*8 A warranty of neutrality Is not 
lalsiHed by a sentence of a foreign 
cwirt of admiralty condemning a 
ship for navif^ating contrary to the 
ordinances of that belligerent state, 
to which the neutral country had 
not assented. Follard Sf al. v. Bell. 
8 Term Rep. 434. Bird v. •^pple* 
tan. 8 Term Rep. 562. 

49 Baiting orders are necessary to the 
performance of a warranty to de- 
patt with convoy? .unless particular 
eirenmstances eiempt the»insured 
from the general rule, ffiebb v. 
Thompson. 1 Bos, ^ Pull* 5^ 
VOL. II. 36 


BO A warranty td depart with convoy 
is not complied with, unless ^sailing 
instructions be obtained before the 
ship leaves the place of rendezvous, 
. if by due diligence of the master 
they can be obtained. Andefson v. 
Pitcher. 2 Bos. Sf Pull. 16*» 

5t Whereapoliey described the in- 
surance to he on goods on board the 
ohip ^^ called The ^American Ship 
President ;^' this was taken to be all 
fuime of the ship, and not a warran* 
ty of her being an American ship 
called The President. And where 
the policy, after snch name had the 
words, ^or by whatever other name{ 
thesawe skip should be called^*^ it 
was holden to be no variance that 
the real name of the ship was The 
President ; the identity of the ship 
meant to be insured with that name 
being proved. Le Mesurier v. 
Vau^han. 6 East^ 882. 

B^ S. P. HaUv^Molinewtf QtdldhnUf 
1744, cor. Leey d. i. cited, 6 East^ 

03 A representation to the nnderwrt* 
ters, at the time of effecting a poli- 
cy by the owner i^f goods on board « 
ship, as to the time of her sailingy 
being made bonafde upoil probabh^ 
expectation, does not eoncliide him. 
Bowdenv. Vaushan. i0ifa^,4l5* 

04 If a vessel is described in a policT 
of insurance as an ^ American ship/'' 
it is an implied warranty that sh» 
is American. 6oix v. Low. A 
Johns. Cas. 341. 

55 A sentence of a foreign eonrt of 
admiralty, condemning a vessel as 
good ana lawful prixe^ without as- 
signing any reason, is to be con- 
sidered as proceeding on the ground 
of its being enemy's property. Ooi» 
y. Low. 1 Johns. Cas. 341. 

Such a sentence is conclusive evidence 
of a breach of warranty of neutral 
property. Ibid. 

56 But see contra. VandenJieuvel y. 
The United Ins. Co. in the court of 
errors. 2 Johns. Cas. 4f5i. 

57 A warranty of neutral property, is 
to be construed in reference to the 
belligerent parties^ and to the law 
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of nations. Duguet r. Shindttnder 
and others, 1 Johns, Cos, 360. 

£8 Goods were insured from J^TeW' 
Fork to two ports in the island of 
Cuba, and Ufarranted American prop- 
erty, proof to be made in Mw- 
York. The goods belonged to two 
Dati ve •American merchants, |n JVeicr- 
Tork^ and a native American who 
resided at the Havanna, ia quality 
of a consul of the United States, and 
who were joint owners of the ship, 
and partners in the adventure. 
The vessel and cargo were captur- 
ed by the British, and the goods 
condemned as Spanish property. 
In ai> action on the policy, it was 
held, that there was a breach of the 
warranty ; that the consul of a neu- 
tral state, residing in a belligefent 
country, and carrying on trade as a 
merchant, is to be considered as do- 
miciled in that country ; and if con- 
nected with neutral merchants as a 
Sartner in trade, his property will 
e subject to capture and condemna- 
- tion by a belligerent, as enemy's 
property. Arnold 4jr Ramsey v. The 
United Iks. Co. 1 Johns. Cos. 363. 

09 If a vessel is represented as out 
^ about nine weeks,'' when she, in 
fact, was out ten weeks and four 
days, it is not a material misrepre- 
sentation, provided that period be 
within tlie usual time of the voyage ; 
and whether it be so or not, is a 
fact for a jury to determine. Mac- 
kay V. Rhinelander. 1 Johns. Cos. 

408. 

60 If a vessel be described in a policy 
of insurance as an American ship, 
it is a warranty that she is Amerl' 
can. Murray v. The United Ins. 
Co. 2 Johns. Cas. 168. 

61 It is an implied warranty in every 
contract of insurance, whether on a 
vessel or goods, that the vessel is 
seaworthy, and competent to per- 
form the yoyage ; and it makes no 
difference, though the vessel was 
surveyed before she sailed, and pro- 
nounced by carpenters to be compe- 
tent, if she proves, in the course of 
the voyage^ not to bave been sea- 


worthy. Wiafren y. The United Jksr^ 
Co. 2 Johns. Cas. 23 i. 

62 Where a subject of a belligerent 
state emigrates to this country, JUt" 
grante heUo, and becomes natural- 
ized, such naturalization will sup- 
port a warranty of neutral proper- 
ty in a policy of insurance: and the 
insured need not disclose to the in- 
surer the time of his emigration. 
Dn^uet V. lihinelander and others, in 
error. 2 Johns. Cases, 476. 

63 A subject of G. Britain, domiciled 
in J^TeW'Fork, and engaged in trade 
with the enemy of Great Britain, is 
considered as a citizen of the Urd' 
ted States, in regard to such trade, 
which is not within the clause in 
4 he policy of insurance, by which 
the property is warranted by the 
assured, free from any chaise, &e. 
in consequence of a seizure or de- 
tention for or on account of any il- 
licit or prohibited trAde, &c. Jofin" 
ston Sf Weir v. Ludlow, in error. 
2 Johns. Cas, 481. 

64 Where a vessel was seaworthy at 
the time she sailed, and on the 
morning of the next day. suddenly 
sprung a leak and was lost, ^^-ithout 

. any stress of weather, or other visi- 
ble cause to which the leak could 
be ascribed, it was held, that the 
loss was to be imputed to some It- 
tent and inherent defect in the ves- 
sel, which rendered her nnseawor- 
thy, and for which the insurer was 
not liable. Patrick v. Hallett ij* 
Bourne. 3 Johns. Rep. 76. 

65' Policy on goods from JVhV'Tork 
to France, warranted American pro- 
perty. The goods were purchased 
m ^eW'Fork, by American mer- 
chants, and shipped on board of an 
American vessel, consigned to mer- 
chants in France, under an ngree* 
vient between them for that pur- 
pose, by which the former were to 
deliver the goods at St. Valery, in 
'France, tor which they were to be 
allowed eight per cent. eommissioOf 
takinji; on themselves all rvics ex- 
pressly including a premium for sea* 
risk or insurance^ as well as war 
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iisks; the coBsigpees were to pay 
the freight on the delivery, and al- 
so for theeoods, in bills on Londorij 
guarantied by a commercial house 
in London. During the voyage, the 
goods were captured by the Britishj 
and condemned as French property. 
In an action on the policy, it was 
held that the goods remained the 
property of the consignors until their 
delivery ia France, and ihat the 
warranty in the policy was compli- 
ed with ; that such a contract wkis 
i^gal and valid, and did not change 

, 4he property so as to destroy its 
neutral character, or violate the 
contract of insurance. J), and G, 
Lud'ow Y. Bouane .and JSddy, d. 

• Johns.R^. 1. 

(86 Insurance on ten hogsheads of su- 
gar from .tfnfig^ia to JVI^ir-Forit, war- 
ranted -free ''from any charge, dam-. 
age or loss which may arise in con- 
sequence of seizure or detention, 
for or on account of any illicit or 
prohibited trade, or any trade in ar- 
tticles contraband of war." By a 
proclamation of the government of 
Antigua, sugars were allowed to be 
exported from that .island in Amer- 
ican vessels upon certain terms. 
The vessel arrived at Jntigua, the 
4th of Sept, ,1799, entered into the 
)isual sugar bond, began to load the 
12th Sept. bat did not clear out un- 
til the 8th^do&er. On the 4th 
Sept, an order had been issued re- 

' voking the permission before gran- 
ted to export sugars, but was not 
delivered at the custom-house until 
the loth. The vessel, however, was 
r^alarly cleared out, and onhervoy- 
^e to J)reW'Forky was captured by 
French, and recaptured by the 
British, and carried into St, KiU%, 
'^here the vessel and cargo were or- 
dered to be restored on payment, of 
salvage ; but the sugar was after- 
wards seized and condemned for a ' 
breach of the laws of trade. In an 
action on the policy, it was held 
'that, notwithstanding the vessel had 
been allowed regularly to clear out 
-iroiu Ardigfjuiy the exportation «f 


the sugar was illicit, and to in 
breach of the warranty contained a 
the policy. Tucker t. JtiAe^ and 
De Longuamere. 1- Johns. Ben, 20. 

67 A representation to an underwri- 
ter is not evidence of a representa- 
tion to subsequent underwriters of a 
diiferent policy, on the same vessel, 
and against the same risks. EUing 
andoSiers v. SeoUimd Seaman. 2. 
Johns. Bep. Ift7. 

Where a policy icontaiiis no warranty 

4>f neutrality, or of the ehttcaeCer of 

.the vessel, the .insurers take upou 

'themselve all risks, belligerent as 

well as neutral. Ibid. 

If the national character of a vessel be 
not warranted, or represented, it is 
iUot ineimibeiit .on the insured to 
^how that «he had a sea-letter, 
-«r other proper documents oa. 
fboard, required by -the laws of the 
country, or treaties with foreign 
•powers. Jbid. 

:It seems, that the implied warranty of 

sea-XKorthiness, does not extend so 

'far as to warrant, that the vessel 

shall have-all .proper documents or 

papers on board. Ibid* 

iQS A policy of insurance contained 
the following clause : ^' The vessel 
sails under a sea-letter, without & 
register, property warranted Jtmeri* 
ccan." It was held, that a certify 
cate of ownership, issued at the cus- 
tom-house, was a sea-letter, within 
the intent and meaning of the poli- 
cy $ and that parol evidence wat 

. admissible to explain what docu- 
ment was meant by a sea4etter. 
Sleight and Sleight v. Hartshome, 
Bhinelander, Sfal. inerrGr. 2 Johns. 
Bep. 031. 8,C. Volume i p, 192. 

69 Where the insurance was expres- 
sed to be on the ^' good .Smerican 
ship called the Bodman,^^ it Mas 
held to be a warranty that the ship 
was American, and proof that she 
was owned by an JSimerican citizen, 
and had all the papers for an Atner^ 
ican vessel, except a register, hav- 
ing sailed with a sea-letter only, 
was held to be sufficient evidence 
of a compliance with the warrautjfu 
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. BMrkir r. J^ttbix tns. Ca, s J&Uns. 
Bep^ 307. 

70 A warranty that " orders wjU btgi* 
Yen that the frhip shall not erbise," 
is not eompHcd with unless sieh or« 
ders ure expressly ^ven to the eafN 
lain ; an implieation from the gener 
ral instrueiion^r wiU not dd. i DaU 

71 A |Hirehase of a Tdssel by an alien 
to be paid for at all events^ but to 
he tran8fiB!|T«d at a future day, the 
property remains io the seller^ an 
A\iierican eitizen, and is a eompli-' 

. ance with a warranty of American 
property. 8 Dallas^ 491. 

7S A iifrisrepreseatation, not averred 
to be material. Is no bar to an aC" 
tion'on the poliey. Bodgsonv.Ma^ 
vine Ins. Co. Jilex. 5 Cranch^ 100« 

A misrepresentation, to have that ef- 
feeiy musl be material to the risk 
of the Toya^. Jbid. 

73 In an action upon a poliey on pro- 
perty warranted neutral, ^^ proof of 
which to be reqaired in the UnUed 
States only," a Sentence of corndem- 
nation in a foreign coort of admi- 
ralty, upon the ground <vf breach of 
blockade, is not conclusive evidence 
of tlie violation of the wal*ranty. 
Maryland Ins. Co, v. Woods, 6 
Crunch^ 2ft; 

^uwre^ Whether breach of a blockade 
by a vessel not wam*anted neutral 
would discharge the underwriters. 
Ibid. 

74* If the interest of one joint •wner of 
a cari^ be insared, and if that in- 
terest be^neutral, it is no breach of 
the warranty of neutrality, if the 
other joint owner, whose interest is 
not insured, be a belligerent. IdV" 
in^^on V. Marylmid Ins, Co. d 
Cranch, 274. 

The assured are not understood to 
warrant that the whole cargo is neu 
tral but that the interest insured is 
neutral^ Ibid. 

XIV. Lives; Insurance on. 

A Concealment of circumstances on a 
life insurance not so fatal, if the lif^ 


4»e warranted a 94a4 eiia> as if il he 
a aommon insurance without war- 
ranty. JBosi V. Bradshaw, 1 Katck. 
313. 
2f Insurance on a life for a year', if 
the person die after the expiratien 
■ of ity though in coasequenee of a 
mortal wound reeeivad before, the 
insurer is ditscbarged. 1 l^tmBsp. 

260, 

a A creditor may insure the life of 
his debtor to the extent of his debt; 
but such a contract is substantially 
a contract of indemnity against the 
loss of the debt ; and therefore, if, 
after the death of the debtor, bis ex- 
ecutors pay the debt to the creditor, 
the latter cannot afterwards recover 
upon the policy ; although the debt- 
or died insolvent, and the executors 
were furnished with means of pay-* 
meot, by a third person, GooaoU v« 
Solders. 9 East^ 72. 

XV . Buildinss / Insurance mu 

1 Where the moiety of a haildii^y 
which was insured by the Masaa^ 
chusetts JUutual Fire Insurance Cm* 
pantf wm conveyed in fee, the gran- 
tor reserving a tern of seven years 
therein : and the grantee immediate- 
ly reeonveyed the same to the gran- 
tor in mortgage : and the martgagce 
demised them to the Hiortgagar and 
another for seven years, reservii^ 
rent ; it was held that the company 
was liable in ease of a loss, notwith- 
ing such conveyances. Stdsan v. 
•Mass. M. F. Ins. Co. 4 JUoss. 830. 

Where a bailding insured by the same 
company was represented, at the 
time of effecting the insurance, as 
connected with another building on 
one side only, and before the loss 
happened, it beeame connetted on 
two sides, the policy is not avoid- 
ed, unless the risk thereby became 

' greater. Ilnd. 

2 A member ef the Massackussetts 
Mutual Fire Insurance Cempamy 
may surrender his poliey at his own 
discretion, after alienating the build- 
ing insured $ and may demand his 
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prop»rtiiin of iht fimdi at the tioie 
of tiie surrender; until wUch time 
the policy does not expire. 2 Mass. 
318. 

8 Id an action on a policy, of insur- 
ance against fire, made on goods and 
utensils in a tobaeco mannPaetory, 
among* which were aso kegsof maiiur 
faotured tobaeco, stated on the back 
of the palicy to be ^ worth 9,600 
dollars," ±57 kegs, of which were 
destroyed by fire ; it was held that 
the insured was entitled to recover 
for the loss ^ f the 107 kegs, accord* 
ing to the valuation of the whole 
number of kegs, and not the eost of 
tlie tobacco at the manufactory or 
prime eost. Harris v. EagU Fire 
Company, 5 Johns, Rep. 388. 

Where there is an absolute loss of a* 
ny article distinctly valued in the 
policy, the loss is to be estimated 
aeeording to sneh valaation, it be* 
ing in the nature of liquidated da* 
mages. IbH. 

a The insurance upon buildings in 
Alexandria did not eease by the sep- 
aration of Alexandria from Virginia, 
althoiigh the society could only in- 
sure houses in Virginia. Kom v. 
Mwhud *Sss, Society. 6 Cranch, id2L 

The obligation of the in$ured to eon* 
tribute does not eease in censeqnence 
of his forfeiture of his own insar* 
ance by his own neglect Ibid. 

All the members of the society are 
bonnd by the act of the majority. 
Ihid. 

9 No member of the society ean de- 
vest himself of his obligations as 
SQch, but according to the rules of 
the society. Ki&n v. JUiduedJha. 
Society. 6 Cranchy 192. 
^ The additional premium npon a 
TwaUudion under the rales of the so* 
cA^^ is only upon the excess. .iU 
kinson r, Jfutuat 4ss. Society^ 
Craneh, 202. 

XTL Ewdenee. 

i In an action upon a policy of in- 
surance, the sentence of a. foreign 
* esurt of vice admiralty, condemning 


the ship for a breaali of bloekadcr 
lA eonclosive evidence of the fact 
of such breach of blockade. JBaa* 
terd al. v. Mw^En^and Marine 
Ins. Co. 6 Mi9$. 277. 

2 The sentences of foreign courts of 
admiralty are conclusive, onlv when 
they distinctly and specifically state 
the eause of condemnation : there- 
fore, where a rcssel and cargo 
were condemned for a rescue from 
the possession of a belligerent cap- 
tor, or otherwise, the assured wer& 
permitted to give evidence disprov- 
ing the alleged rescue. Bobinson d[ 
at. V. Jones. 8 Mass. 636. 

8 An agent of the insured, who ap* 
plies to the broker to get the insur- 
ance effected, is a competent witness. 
Mackey v. Bhinelanaer. 1 Johns. 
Cas, 408. 

4i The sentence of a foreign court of 
admiralty is only prima facte evi- 
dence of any fact, and will have no v 
effect, if sufficient appears in the 
sentence to rebut the presumptioa 
of the existence of such fact. JMin^ 
ston ^ Jfeir y. Ludlow, in error* 
2 Johns. Cases, 48 1; 

In an action on a policy of insurance^ 
the words, *' condemned as lawful 
prize," in the sentence of the court 
of admiralty, afford no judicial in« 
ferenee that the vessel was enemy's 
property; and sneh sentences aro 
not conelasive evidence of the faet, 
Qoix T. Low, in error. 2 Johns* 
Cases, 480. 

fi In an action on a policy of insur- 
ance, a sentence of a foreign court 
of admiralty is only prinui facie ev* 
idence of any fact, and will have 
no effect, if sufficient appears in tho 
sentence to rebut the presumption 
of the existence of such fact. John'* 
don V. Ludlow, in error. 2 Johns* 
Cos. 481. 

To constitute a breach of the warran* 
tv by the assured against seizure or 
detention on account of illicit trade, 
&c. there must be an illicit or pro- 
hibited trade, in fact existing. It 
is not sufficient that there has been 
a condemnation, under pretext of 
such trade. Ibid. 
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9 Admimltjr surveys as to seawor- etent .aathentieation. Oarden y^ 

thiacBs of vessels^ are not evidence The CoLuvMan Ins, Co* 7 Jchn». 

of the faets stated in them. Mhatt Bep. 014. 

▼. Sebor. 3 Jofms, Ckis. 39. Whether the seal of a coart of ad' 

8 The adjustmeht of general average miralty is not, of itself, evidence ? 
in the port of (destination, according ^ucere. Ibid* 

to the laws, of a foreign country, is ±2 The captain's protest of a loss, 

not conclusive on parties who have must be made at the first jport where 

entered into a contract here, who it is practicable. . 2 DaluiSy 196. 

are governed only by the law of iS Whether proof of a loss must bt 

this state. Lenox v. The United made three months before bringing 

his, Co, 3 Johas, Cases^ 178. an action on the policy. 2 Dallas^ 

9 If a written order for insurance be 2%0. 

(laid before the underwriters by the ^^ The president of aiv incorporated 

broker, who at the same time com- insurance eompany, is a competent 

municates to them, verbally, what witness, in an indictment for dc- 

is said to have been contained in stroyinga vessel at sea, to injaro 

the written order, the broker may the company. 4 Dallas^ 415. 

give evidence of his verbal commu- Wh^n.and how the corporate capaci- 

Aications though the order is net *ty of an iterance company must 

produced. Livingston v. Delafidd* be proved. Ibid. 

1 Johns, Sep. 522, 15 The interest of a copartnership 

fO Where a vessel was insured, and cannot be given in evidence on an 
the policy contained a clause, ^^ that averment of individual interest, nor 
if the vessel, upon a regular survey, ^'ill the averment of copartnership 
should be declared unseaworthy, by interest be supported by a special 
reason of her being unsound or rot- cotktract relating to the interest of 
ten, or incapable of prosecuting her an individual. Graves et aLv, Bos^ 
Toyage, on account of her being un- ion Marine Ins, Co, 2 Cranch^ 419* 
sound or rotten, the insurers should The evidence of the knowledge the 
^tiot be bound to pay," &e. and dnr- underwriters had of the intention of 
ing the voyage, the vessel was sur- the insured at the time of making 
^eyed and condemned, as not worth the policy, ought to be very clear 
the expence of repairs, and the in^- to justify a court of equity in cen- 
sured offered to abandon her for a forming the policy to that intention, 
total loss ; it was held that the sur- Ibid, 

Tcy was a necessary part of the 16 The sentence of a foreign court of 

preliminary proof, to be exhibited admiralty, condemning a vessel for 

to the insurers, and ought to have breach of Uoekade^ is conclusive cvi- 

been produced to them, with the dence of that fact in an action on 

other documents, before the eom- the policy of insuranee. Craudson 

nieneement of the action, or some ▼< Leonard, 4 Cranch 434. 

account given why it was not pro- l7 In order to prove the condemna- 

dueed. Haff v. The Marine Ins, tton of a vessel it is only necessary 

Co, 4 Johns, Rep, 132. to produce the libel and sentmce. 

it A sentence ot n, court of admiralty Marine Ins, Co. ¥• Hodgson.' § 

is sufficient evidence of a condem- Cranchf 206. 

nation, without showing the previ- The depositions stated in the proeeed- 

ous proceedings, and a' copy of the ings .of the court of admiralty are 

sentence under seal of the court, not evidence in an action upon the 

si&;ned by the actuary in the absence policy. Ibid, 

of (he reo^tsf^r, accompanied with a In an action upon a vaZued policy, 

depoi^tion of a witness proving the it is not competent for the under- 

iseal and signature^ was held suffix* writers to give parol evidence that 
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the real valne of the subject insured 
is different £rom that stated in the 
poiiey. Ibid. 207. 

XVII, Other Point& relative to. 

i A man entitled to salvage has a 
lien for it upon the thing saved. A 
man who rescues goods from a ^hip 
on fire at the hazard of his life, is 
entitled to salvage. Hartfort v. 
Jones. 1 L. Raym. 39a« 8atk. 654. 
3 Salfc. 366. 

^ After a default in an action upon 
a policy of insurance^ in which it 
was agreed that the premium due 
should be deducted out of any loss 
claimed, the court will set off* the 
premium due against the amount of 
a partial loss, which has been as- 
certained by assessors. 2 Mass* 

232. 
8 The assignment of a policy of in« 
snranee, without notice to the un- 
derwriter, vests an equitable inter- 
est in tke assignee. fVakefield v. 
Martin ^ Trustees. 3 Mass. 558. 

4 Of setting off premiums of insu- 
rance against losses arising on dif- 
ferent policies subscribed by the^ 
same underwriters, and in the office 
of the same broker. Cleaveland v. 
Clapetal. 5 Mass. 20 i. 

5 The plaintiffs insured for the de- 
fendants the freight to be earned by 
their ship in a voyage from Tene^ 
riffe to Jamaica. The ship being 
captured by the French and recap- 
tured by the English^ a salvage of 
one half was decreed to the recap- 
tors. The balance of freight being 
paid into the masters hands, he de- 
livered it to the owners, the defen- 
dants who claimed a total loss of 
the plaintiffs. This was paid pur- 
suant to the opinion of aroitrators, 
neither the plaintiffs nor the arbi- 
trators then knowing that the defen- 
dants had received any part of the 
proceeds from the cargo as freight. 
The defendants afterwards remit- 
ted the money received by them to 
the freighters : and they were held 
lU)t to be accountable to the plain-^ 


tiffs tlie underwriters. Mwbury* 
port Marine Ins. Co. v. Oliver S[ aim 
8 Mass. 402. 

6 A Frenchnan who emigrates to the 
United States^ fiagranJte beUoj and 
becomes naturalized, though he 
thereby acquires the privilege of a 
citizen of the U. States^ is still to be 
considered a French subject, in re- 
gard to France and 0. Britain^ whe 

- are at war. Duguet v. Ehtnelan" 
der and others, i Johns. Cos. 8.60. 

See contra^ B. G. in the court of er- 
rors, where this judgment was re« 
versed in 1801. 

7 A master of a vessel directed B» 
as his agent, to g^et his eommissionsy 
as master, insured ; and C. the bro« 
ker, had the policy effected in the 
name ot* B. on the commissions of 
the master, who waj named in the 
policy, and the agency of B. wae 
known to the broker. A total loss 
having been recovered on the poli- 
cy by the broker, Ji. brought an ae- 
tion against him, to recover the a- 
mount of the money received, and 
it was held that C had no right te 
retain it for a debt due to him from 
B. the agent. Foster y. Uoyt ^ 
Tom. 2 Johns. Cos. 327. 

8 If property captured be abandoned, 
and the insurer aecept the aban- 
donment and pay the amount insu« 
red, and the agent, or correspondent 
of the insured, without knowing of 
of the insuranee, purchase the pro-^ 
perty of the captors, for the benefit 
of the owners, and afterwards sell 
it, and invest the proceeds in goods 
which he sends to the insured, the 
insurers ipay elect to consider the 
purchase, sale and investment, as 
done by (heir agent, and the goods 
in which the proceeds were invested 
as their property, and may main- 
tain trover for it against the insured. 
Robinson and Hart^wme v. United 
Ins. Co. in error, i* Johns. Rep.. 

692. 


9 An insurer who has paid a loss on 
a policy, cannot recover back the 
money, unless be make out a clear 
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. miiitakc, as to the lnw or Che fo^t. 
JStHT^ und other$ v. Scctt and Sea* 
TnatL 2 Johns. Rep. 1^7. 
Whetheriiiiiti«^urerwho h<i^ paid a losp 
vitbafuil IjLDowledgeofalithe facts, 
can recover back the moqey, on the 
^ound of a mistake^ as to the law, 
^ubitaikir. Ibid. 
40 Where the terms of a policy are 
. eleaf an4 explkU, the eourt will 
. not Ustea to at|y su^estion or 
proof <tf mistake. Gheriot; v. Bar- 
. Jeer. 9 Johns. Aep. 345. 
Ai lo aetions oa two policies of insu- 
rance, on the same vessel, where 
there had been two trials in each 
4saaset on the sea-worthiness of the 
vessel, and verdicts each time were 
jfoopd for the plaintiffs the court 
' refused to grant a third trial. Tal- 
I co£ Vi The Commercial Ins. Co* 2 

Johns. Bep,4S7, 
t2 Where the preliminary proofs of 
. interest and loss on a policy of insu- 
. ranee wete submitted by the insu- 
rers to their ag;ent, who stated the 
amount of loss, which was aceord- 
ingly paid into court ; it was held 
that the act of the agent of the in- 
sarers, admitted the sufficiency of 
the proofs, in the first instance. 
Payment of meney into eourt ad- 
mits the cause of action as stated in 
the plaintiff's declaration. John-^ 
ston V. Columbian Ins. Company. 7 
Johns. Rep. Sid. 
13 In an action brought. by insurers 
against the indorser of a promisso- 
ry note, given to secure the pay- 
ment of the preminm on a policy of 
insurance, the insurers, before the 
commencement of the suit,*having 
become liable to pay the insured, 
who was the maker of the note^ a 
return cfpr&nium on the same po- 
licy ; it was held, that the defen- 
dant was entitled to have the a- 
moiint of such return of premium 
deducted from the amount of the 
note, notwithstanding the maker 
was, at the same time indebted to 
the insurers for other notes, given 
for premiums on other policies of in- 
surance, and had become insolvent. 


fh^mix InsurtiUfKie Co. v. F^ei. y 
Johns. Rep. 3a3. * 
14< What constitutes baggage, and 
what cargo. 2 Dallas^ 273, 6. 

15 An insurance on a vessel for a 
certain term, ^^ as interest shall ap- 
pear 5" the premium is to be ang* 
mented, or diminished, according to 
the actual cargo on board, from 

' time to time, during the term insa-^ 
red. B Dallas, diO. 

16 The question whether the voyage 
be broken up, and whether the cap- 
tain was justified in returning, are 
questions of law^ and the finding 
thereupon by a jury is not to be 
regarded by the court. JSUng v. 
Delaware Ins. Cd. 6 Cranch^7i, 

The British orders in council of the 
11th of JVH% 1807, did not prohibit 
a direct voyage from the If. States 
lo a colony of France. Ibid. 

17 In an action^ of covenant en a poli«* 
cy under seal, all special matter of 
defence must be pleaded. ' Mnine 
Ins. Co. V. Hodgson. Cranck^ 
206. 

Under the plea of covenants perform* 
ed, the defendant cannot give evi- 
dence which goes to vacate the pol- 
icy. Ibid. 

18 The act of June I3th, 1798, did 
not impose any disability upon ves' 
sels of the -UnUed States bona fide 
sold to foreigners residing out of 
the United States, during Uie exis- 
tence of that act. Sands v. Kn9x. 
3 Craneh, 499. 


INTEREST OF MONEY. 


I. England, 

11. Massachusetts. 
IlL jyea>York. 
IV. Pennsylvania. 


L England. 


1 India interest for nioney when 
made principal here, carries Eng* 
lish interest. Bodily v. Bellamy. 2 
Burr. 1094!. 1 Black. 267. 

2 Interest allowed on judgment^ af* 


wrt EftfiST of UGtmr. t 


3B9 


jfrrmed upon error in the exchequer 
ehamber from time of affirmaoee. 
Wdford V. Davidson. 4 Burn 3127, 

S Interest is due .on an aceouat stat- 
ed for money lent Blaney v. Hew^ 
dricks, 2 Blatk. 761. 

4 A eon tract raaj eontinue to earrj 
interest, though the security itself* 
is Yoid* Rolfinson v. Bland* 1 
Black. 2Q^, 

Interest shall be computed down to 
the the time of the judgment lb* 

1 Black. 263. 

9 The jury may allow interest on 
book debts, in name of damages. 
Eddowes y« Hopkins and another, i 
Ihug. 876. 

<l Interest may be allowed by the 
court, opon the affirmance of a jodg« 
ment for the plaintiff, on the sum 
for which the orieinal judgment was 
given, from the date thereof to the 
time of the taxation of costs. Zinck 
V. Langton. 2 Doug. 753, n. 

Bat this is not of course in all easea« 

2 Doug. 7d2, n. 

7 If by the course of the court of er* 
ror, interest is not computed in the 
allowance of costs on the affirmance 
of the judgment, the jury may give 
interest, by way of damages, from 
the time of signing the original 
judgment £ntwidle v. Shepherd. 

3 Doug. 753, n. 

Iq debt on a recognizance against bail 
in error in canu scac. the bail are 
not liable to interest for the time in* 
tervenin^ between the original judg-^ 
ment and the affirmance. Ibid. 

8 But the bail in error in K. B. are 
(No. 4.) Prith v. Leroux. 2 Doug. 
753, n. 

9 In an assumpsU upon an account 
stated between merchant and mer- 
chant, the jury may give interest 
from the day the account was stat- 
ed. Blaney ^ assignee of Bradney^ a 
bankrupt v. Henarick and others. 3 
JVils. 205. 

10 When a defendant is charged in 
execution with the penalty of abend, 
it may be reduced to the principal, 
interest, and costs. Anq interest 
^ue on a note of hand, for which in* 
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terest no damages were gJveH by thflf 
Verdict, shall not be covered by the 
|)enalty of the bond, dmery r. 
SnuUbridge. 2 Black* 760 
il In debt upon a single bill the plain- 
tiff shall recover interest though the 
action is brought against the peir- 
sonal representatives of the obligor. 
Lofieree v. Ducem 8t4 Jlihans. 2 Lm 
Raym. TTB. 

12 \Vhere a bill indorsed over is not 
duly paid, the indorsee may charge 
the indorser with interest, exchange 
and other incidental expences be- 
yond the amount of 5l. per cent, if 
such charges are reasonable, war- 
ranted by usage, and not made a 
colour of for usury. Jiuriol y. Tho^ 
mas. 2 I'^rm Rep. 52. 

13 The charge of los. per pagoda on 
a bill returned protested from India 
is not excessive^ (hough it was tak- 
en in jpayment^here at the rate of 
6s. ea.per pa^da. 2 Term Rep. 52. 

14 A bond is given by Ji.^ B.y and C.y 
to 2>., reciting ^' that %^ having re« 
eeived frdm D. a eertain sum of 
money in the Ea8t*Indies^ had dravm 
bills of exchange there payable te 
D. on a house in England; audi 
that the obligors had asreed with 
D. that if the bills should not be ae- 
cepted and paid, they would pay 
the amount thereof, with interest^ 
from the day of their respective dates^ 

, by way of penalty ;" with a condi- 
tion to be void if the bills should bi» 
accepted and paid according to th» 
tenor thereof. On non-payment of 
the bills, D. ii entitled to . recover 
no more than the amount of theni. 
with interest from the time of their 
becoming due. Orr y. ChurchiU. 1 
It. Black. 227. 

15 In debt upon recognixajiee, bail in 
error in the exchequer chamber are 
not liable to pay interest on the 
judgment between the signing of the 
judgment in B, R., and the affirm- 
ance of it in cam scac. Frith and 
Leroux. 2 Term Rep. 57. 

16 B^t when the judgment is affirm- 
ed> it then becomes the debt of the 
bail.; aud if an action be brought 
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i^iost them on thai judgment, the 
|urj may give interest as damages 
for the detention of the debt. 2 
Term Rep. 57, 

17 And if an action of debt he brought 
on a judgment, which was affirmed 
in error, against the party himself, 
the jury, by way of damages, may 
give interest upon the sum recover- 
ed by the judgment from the time of 
signing it, where by the practice of 
the court in which error is brought 
such interest is not allowed in costs 
upon the afibrmance. Entwistie v. 
Shepherd, 2 Term Sep, 78. 

is The court will not direct the mas- 
ter to include interest in the costs to 
be taxed on nonprossing a writ of 
error returnable in parliament A>r 
want of transcribing. Gumming v. 
Hanforth, 2 Term Sep. 5S. 

19 Debt will lie for interest of money. 
Semb. Berries v. Jamieson, 5 T. 
Rep. S53. 

2Q In an action for money had and 
received the plaintiff can recover 
only the net sum received, withont 
interest. Walker y. Constable. 1 
Bos, S[ PuU, 3G6. Tappenden t. 
Randall. 2 Bos, SfTull. 467. 

tl Proceedings on a single bond were 

' stayed by the court of C. P. on pay- 
ment by the obligor of prindiml and 
costs without interest. Hogan v. 
FOge. 1 Bos. ^ Full. 337. 

22 In assumpsit for work and labour 
and money paid, the jury may in 
tliieir verdict calculate interest on 
the money really advanced, but not 
on the damages for the work and 
labour. Trnawney y, Thomas. 1 
H. Black. 303. 

iB Where the defendant, by a note in 
. writing, undertook to be answerable 
for goods to be furnished to a third 
person; the note specifying the 
time of credit to be allowed the 
vendor, was held to be entitled to 
interest on the price from the expi- 
ration of that time. Mountford v. 
Willes. 1 Bos. ^ PuU, 337. 

M Execution cannot be taken out for 
interest upon a sum awarded to be 
paid on a partieolar day^ and for 


which sum judgment was enterecf 
up. But it is in the province of 
the jury (or the arbitvator interpos- 
ed in their place) to allow interest 
or not in the damages. Lee v. Lm- 
gard. 1 Easty 401. 
25 An avowment in replevin for rent 
in arrear, for whom verdict and 
judgment are given below, which 
are affirmed on a writ of error, is 
entitled to be allowed interest on 
the sum recovered, by force of the 
statute 3 H. 7, c. 10, which is eon- 
signed to judgments recovered by 
plaintiff's below, and affirmed on a 
writ of error. Qolding v. Bias. dO 
East, 2. 

II. Massaehusetts. 

1 Money decreed to be paid by judge 
o/ probate carries interest froni the 
time of passing the decree. 1 

2 In an action of covenant interest 
computed from the service of ih^ 
writ. 1 Mass, 108. 

3 8o in assumpsit for a return of pre- 
mium. ±Mass. 439. 

4 Interest beyond the penalty of a 
bond may be recovered in the shape 
of damages, even against a surety. 
1 Mass, 308. 

6 Where the plaintiff in an action 
upon contract is delayed of his 
judgment bv the unsuccessful mo- 
tion of the defendant for a new tri- 
al, he shall always have interest 
on the sum found by the verdict, 
from the time of findjjag the same to 
the time of judgment Veal t. 
MHcherson, 6 Mass, 2%2. 

6 Upon a note made payable in a 
certain number of years, toith inter- 
est anmmlly, judgment can be re- 
covered only for simple interest on 
the principal sum. Hastings t. 
WiswaU, 8 Jlfiiss. 405. 

III. JV%w.rorfc 

1 Where the cause of action is such 
as to carry interest, and judgment 
is delayed after verdict, by a tase 
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Hade, the plaiatiff is entitled tb ia- 
terest on the amount of the verdict) 
to the time of taiiog eests, after 
judgment ; and the interest is to be 
taxed, with the oosts> de mcrementch 
Tredenbergh v. Mallett (^ Bourne* X 

' Johns. Cos. 27. 

^ Jl. in 1789, advanced to B, a mer- 
chant) a sum of money, in eonsider- 
ation of which B> engaged that J. 
fshould be interested in certain. com- 
mercial adventures of J?, in propor- 
(tion to the sum advanced ; and pro- 
mised to render an account to i. of 
}the proceeds, and pay ito him his 
proportion thereof. In Seft. 1704, 
B» rendered an account io S* and 
4»ffered to come to a settlement, if w9« 
would give up the written engage- 
went of B» which was refused A, 
<died, and his administrator, in 17991, 
.filed a bill against B. for an ae- 
leonnt, .&c. and it was held, that JL. 
^was entitled ^o recover, ^not only 
!the principal of the balance due for 
liis proportion of the proceeds of 
^he .adventarefi^ ^hot mterest ifrooi 
fthe time iB..reeeived.the money, or, 
lat kast, from .the 4ime he oifered to 
,eome to a settlement, in September. 
Li/nckand StougbioH y. De Fiar, in 
erfor. 8 Sohne. €ks. ao8. 

;8 Interest is allowable in an actioil 
of covenant ibr a eectain sum doe 
ibr rent, and payable in money. 
Clarfc y. Bturlfm* ^ Johns. Bep. 

183. 

4 Where a bill of exehange is drawn 
ih England and payable there, the 

• holder can recover here only five 
per cent, interest. Foden and Slater 
V. Sharp. 4 Johns. Bep. 183. 

^ Interest is not fecdverable for ar- 
rears of rent payable in wheat. 
Exe^adars cf Van Bensselaer v. M' 
mimstrajtors (^ Platner. i. Johns, 
Bep. 276. 

^ Interest may be allowed on a par- 
tial loss on a policy* It is not al* 
lowable on unliquidated damages, 
or uncertain demai^ds. •Anonymous. 
1 Johns. Bep* Sid. 

7 ^ Where damages are assessed by a 
jury on a bond penal; to the full a- 


mount of the penalty, and judgmeiit 
has not been delayed by the defen* 
. dant, no interest is allowed. In all 
cases, in which the cause of action 
is such as to carry interest, if 
Lthe .proceedings be .stayed after a 
:verdict, on application of the defen* 
dant, interest .is allowable for the 
ttime the judgment is delayed. The 
People s. dSaine. d .Johns. Bep. 

.343. 
8 The jury have a discretion to al- 
}low interest,. or not, on the amount 
(Of a partial loss, on a policy of in- 
surance, jdnonynums. dMins.Mep. 

.312. 

.9 In an action of trover. Interest on 
lthe value of the chattels, from the 
time of the conversion, may be al- 
lowed by way of damages. WU- 
tcocks ^ Qibhs y. Conine^ 2 Johns. 
Bep. 280. 

^0 Where .a judgment had been ob- 
tained, and no .execution issued for 
10 months, it was ;held, on recover* 
ing judgment against the bail, that 
the plaintiff was tiot .entitled to in- 
.terest, on the original judgment, du- 
ring the time he delayed to proceed 
against the bail. Constaile jf. XM- 
aen. 2 Johns. Bep. 480. 

11 Interest was allowed on abend of 
defeasance, condition to execute a 
good and sufficient deed, by a eer- 

tain day, from the date of the bond, ' 
to the final decree in the court of 
errors, as a compensation for tha 
delay of the performance. Chde 
T. Bohinson, in error. B Johns* Bep. 
S95. 

12 In an action of debt, agiiinst a she- 
riff, for an escape, no interest is al- 
lowed on the judgment. Bawson v. 
Dole. 2 Johns. Bep. 454. 

13 If a person accepts the principal 
of his debt, he cannot, afterwards, 
.bring an action for the interest. 
TUmson V. Preston. 8 Johns. Bep* 
229. 

14 Interest is not considered as part 
of the debt, so as to sustain a 
suit for it separately. Johnston 
V* Brannan. 5 Johns, Bep. 268. 

m No interest can be recovered on 
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an open runniog account between 
parties, and when there are no cir- 
ca mstanees from which an agree- 
jnent to allow interest can be infer- 
red. JVhpell V* Oriswdd, Johns, 

16 Where execution is issued in any 
action, except in debt for a penalty, 
the plaintiff cannot levy the inter" 
est which has accrued since the 
judgment ; tint the amount only of 
the Judgment, Watson v. Fuller, 
i Johns, Rep. 283. 

17 In an action of trespass for taking 
the g*ood8 of the plaintiff, as well as 
in trover, the jury^ in their discre- 
tion, may allow, besides the value 
of the goods at thertime of the tres» 
jMss, interest on the amount, from 
that time to the judgment, by way 
of damages. Seals r, Guernsey, 8 
JcJins, Sep, 44Q, 

IV. Pennsylvania, 

i. Where money is received, as well 
as paid, in a mistake, and neither 
fraud nor surprise can be imputed 
to either party, interest shall not be 
allowed in an action to recover tho 
money back. 1 Dallas^ 52, 

U The rule for computing interest on 
partial payments, i Dallas, ±2^ 

378. 

3 Interest shall not be allowed upon 
an open account for goods sold and 
delivered, l Dallas, 265, Bid. 

The case in Douglas relates onlv to 
the American trade with England, 
and does not interfere with the ge« 
neral rule. Ibid, 

4 Money received for another and 
retained without the owner's con- 
sent, ought to carry interest, i 
Dallas, i^%, 

5 Where usurious interest is inclu- 
ded in any note, &e. the whole a- 
mount cannot be recovered ; but the 
plaintiff is entitled to a verdict for 
the just principal and lawful inter- 
est. 2 DaUaSf 92, 

6 The state is liable to pay interest, 
as well as individuals. 2 Dallas, 
101. 


7 A British subject is not entitled t« 
recover interest on a debt, dorins 
the war. 2 Dallas, 102, 3, 4, atS 
not: 133< 

8 When a trustee shall be liable to 
pay interest. 2 Dallas, ±82, 

9 When interest shall be allowed 
upon a book account. 2 DaUaSyi9Z, 

10 The jury may give interest, by 
way of damages, beyond the penal- 
ty of a bond for the performance of 
a contract. 2 Dallas, 252, 3, 4, 
5,6. 

11 VVhere judgments are affirmed up- 
on writ of error, the execution may 
include the interest from the date of 
the original judgment. 2 DaM, 

256, 

12 Where the court will not settle the 
interest, in an action of debt, on 9k 
judgment, without a jury. 2 JkiUios^ 

303. 

13 Rule for computing interest on a 
decree of reversal or affirmance, in 
the superior court 3 Dallas, 88, 

103, 338, 306. 

14 Rule for computing interest on a 
judgment given as a security for 
what might be recovered on .a tri- 
al. 3 Dallas, ail, 

15 Interest is an incident of every 
judgment in Pmnsyhama. 4Ai{- 
Tos, 201. 

16 In what eases interest allowed. 4 
Dallas, 286, 389, 391. 

12 In an action upon a bond condi- 
tioned to perform a contract, inter- 
est may be recovered in a case not 
provided for by the contract. Uai- 
ted &c(Us V. Querne* 4 Cranch, 333, 


INTESTATE ESTATES. 

1 The judge of probate has no an* 
thority to settle lands assigned for 
dower, after the widow's term has 
expired, on one or more of the next 
of kin, to the exclusion of the ethers. 
Hunt V, Hapgood et aL 4! Mas, 
117. 

2 J. F. having two sons and K daneh- 
ter, devised a plantation to Mxttkh 
as in fee. Matthias died in ^it mi* 
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BoriCj, intestate, and without issue : 
Jtuted, that the plantation should 
not go to the heirs of MaUhias at 
eomoion law, but be divided among 
kis brothers and sisters, under the 
supplemental intestate law. 1 IJ^- 
las^ 20, ±75. 

3 Where the heir at law takes an ia- 
t^tate's lands at a valuation, the 
orphan's eourt ought, instead of 
bond^i^, ii'hich are a mere personal 
security, to take his reeognizance, 
by whieh the lands themselves 
would be bound for the payment of 
the distributive shares, l Dallas^ 
265. 

4 The eldest son, of the eldest son of 
an intestate, is entitled to an estate 
which cannot be divided, at the 
Yaiuation, in the same manner as 
his father. 1 Dallas^ 353. 

^ And the adjudication is not to be 
to all the children of the eldest son, 
but to his eldest son, who is alone 
his^heir at common law. 1 DMas^ 
353. 

^ In partition of an intestate's es« 
tiate, (lie decree of the orphan's 
court was reversed,' because no pro- 
vision was made for a tenant by the 
curtesy of his wife's share. 1 Dal- 
laSf 353. 

7 Where the purparts of the valua- 
tion money, at which the heir at 
law takes an intestate's real estate, 
are not speci6ed, nor the time of 
payment fixed, the sentence of the 
orphan's court is not suffiaiently 
certain. 1 Dallas^ 351. 

8 But, en appeal, the supreme court 
might reduce both those points to 
certainty ; and in that case, the 
whole costs of the appeal would fall 
on the defendant. 1 DaUas^ 854. 

9 Where an heir at law offers to 
take an intestate's real estate at a 
valuation, the fee in the premises 
is not vested in him, if he has nei- 
ther paid, nor secured the payment 
of the valuation money to those who 
are entitled to receive it. 1 JUaUaSy 

Z54f. 

i^ Upon the death of a man^ intes* 


tate, his lands are bound for the 
payment of his debts in such a man- 
ner, that they may be taken in ex* 
ecution and sold, notwithstandii» 
the heir may have previously soil 
and conveyed the aame to bonafde 
purchasers. 1 Dallas^ 481. 

11 And in such case, the purchaser 
from one hei^ is bound to contribute 
in aid of the other heirs, whose 
lands remain unsold. 1 Dallas^ 484. 

12 But quere^ whether purehasors un- 
der an order of the orphan^s courts 
are likevnae bound to contribute r 
1 Dallas^ 486. 

^3 The next of kin are only entitled 
to personal estate in the case of in- 
testacy : and a man. cannot be in« * 
testate, who has made an executor. 
The rule is the same here as in EU' 
gland. 2 Dallas^ 268. 

14 ^When a person dies intestate^ 
without lawful issue, and leaving 
no father or mother, brothers or 
sisters, how the real estate shall de- 
spend. 4 Dallas^ 64. 


INTERROGATORIES. 

Examination of the plaintiff upon in- 
teri^atories directed, to discover a 
popish trust of an advowson. The 
Earl of Strafford r. The BMop of 
Mrmch and others. 2 Black. 881. 


JOINDER IN ACTION, AND 
JOINT ACTION. ; 

i Action by administrator. IndeK-^ 
tatuB assumpsU to intestate, and int 
simul computasset for money due te 
adminiiti'ator, not joinable. Rogers 
V. Cook. 1 8alk. 10. 

2 The dippers at Tanbridge WbUb 
all join, and with their husbands, in 
an action against the defendant, for 
exercising the business of a dippecp 
not being duly appointed, and ap» 
proved according to a private sta- 
tute ; and held good. fTeller and 
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his Wife and others y« Baker^ Spin" 
ster. 2 WUs* 414. 

.3 ITwo aetioQs by a man and his wife, 
one against .a man and his wife, and 
the other against the man only can* 
not be eonsolidated. SwUhin and 
his fFife v. Vincent and his Wife. 
SioUhin and his W^e y. Vmcent 
only. 2 fViis. 227. 

4 Trover /and detinue eannot be join^ 
ed in the same action. Kettle v. 
BroinsaU. Willes, 120. ' 

Only those causes of actions can be 
joinedthat admitthesame plea. /6. 

And the same judgment also. lb. n. a. 

6 Case for obstructing the use of a 
wharf contrary to agreement* and 
trover may be joined. Mast and 
Goodson. Black. 848. 

6 AVhere the action is quasi ex con^ 
traetu^ it must be brought agaiost 
all. Bosony.Sandford. s8(dk.2QB. 

■7 Pareo fracto and rescotis may be 
at^oined. AUway v. BroonK* i L. 
Sdym. 83. 

8 Where causes are consolidated by 
agreement, the verdict which should 
bind the parties, ought to be fully 
satisfactory to the court •incm* 
L^ 147, i5U 

3 TVover and detinue cannot be join- 
ed in the same action. Kettte v. 
BromsaU. WiUes, 118. 

A declaration in detinue should state 
a request by the plaintiff on the de^ 
fendant to deliver, &c. Ibid. 

f}etinue will lie for goods lost add 
found, as weU as for goods deliver^ 
ed. Ibid. 

iO Debt upon an amercement in the 
leei, founded upon a presentment 

. by five aleconners and upon a mu" 
ttuxtus, may be joined in the same 
action. Bidce y Bedford iv. Mcock. 
1 Wils. 248. 

%i JhsumpsU on the custom of realm 
and trover not joinable in action a.- 
gainst carrier. Dalsten v. Jiamon. 

. 1 SalJc. 10. L. Baym. 68. 

12 Actions which require different 
judgments cannot be joined. CJotirti- 
netf V. Cdld. i L. Raymond, Sff2. 

fZ VVliere the same plea may be 
pleaded, and the same judgment 


given on two counts^ they iiiay hm 
joined in the same declaration. 
Brawn v. Dixon. 1 Term Mep. 274^ 

14 The first count of a declaration 
being in trover for bills of exchange, 
and the second and third counts 
stating the delivery of the bills to 
the defendant in order that he migM 
get them discounted for a certain 
commission, and his having got 
.them discounted^ and converting the 
money to bis own use ; the defend- 
ant demurred generally on the 
.ground of a misjoinder of tort and 
contract; but the court held that 
on a general demurrer, as all the 
counts were in the fom\ of tort, 
judgment must be for the plaintiff 
if any one .count was good. .Jadi% 
v. Samuel. JSTew Bep. 43. 

Affirmed in K. B. ;8armd y. JuAin^ 
in error. 6 East, 383. 

±9 The assiguees of «^. a batikrup^ 
.and also pf B. a bankrupt, under 
separate commissions, isannot recov^ 
'Cr'in the same AeiionjBL joint debt 
due from the defendant ;to Loth the 
bankrupts, a.nd also separate ddits 
due to each ; and if in such an .action 
the jury have assessed the damages 
severally .on the separate v^onnts, 
'the court will arrest the judgment 
.on those counts, which demand the 
debts due to each bankrupt sq9aratei> 
ly. Hancock y. ffaywoocL ,3 Term 
Mep. 433. 

1^ But where the plaintiffs sued as 
.assignees of •i. and JB., and also as 
jassignees of C, for a joint demand 
.as due to all the bankrupts, the de» 
daration was held good on a mo- 
tion in arrest of judgment. Street^ 
field V. HaUiday. 3 Term Rep. 779. 

17 A. B. and C having been appoint- 
ed assignees under a commission of 
bankrupt, and having acted as«uch, 
•d, and B. pay each half of his bill 
to the Solicitor ; held, that ^A. and 
B. could not maintain a joint action 
against C. for his proportion of the 
money paid, but must each bring a 
separate action. Brnnd S^ dL v. 
Boulcott. 3 Bos. <S' Ptdl. 2Z5. 

iS A. B, and C having dissolved part^ 
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nenhip, C, after sneh dissolation, 2B The three first eountd of a declar* 

ation iu assumsit against executors 
stated promises made by the testa-* 
tor, the fourth was for money had 
and received by the defendants ^ as 
such executors as aforesaid," stat- 
ing a promise to pay by them ^' ex- 
ecutors as aforesaid," and the last 
was upon a count stated by thar 
defendants ^ executors as afore- 
said," and stating the promise ta 
pay in the same manner ; held bad 
upon general demurrer. Brigden^ 
V. Farkej Executors, 2 Bos, S^ Full. 

424. 


drew bills in the partnership firm 
in favour of II., he not knowing of 
such dissolution; upon which J9. 
brought his action against all the 
former partners; and C. having 
pleaded his bankruptcy, B. ekitered 
a noli prosequi as to him, and recov- 
ed judgment asainst «;d. and B. which 
was afterwards satisfied by the at- 
torney of ttd. and J3., who advanced 
part, and borrowed the rest of the 
money on their joint credit ; held 
that the sum so paid in satisfaction 
of the judgment might be recovered 


in a joint action by •A. and B. a- 2^ An executor cannot join a count 


gainst C Osborne S^ al. v. Harper, 
5 East^ 225. 
19 A count for money had and receiv- 
ed by defendant to the use of the ex^ 
ecutor, as such^ may be jointed to a 


upon a bond given to his testator, 
and a count upon a bond g^ven to 
himself as executor, in the same ac- 
tion. Hosier v. Lord ^urundel. 3 
Bos. Sf PuU. 7. 


count for money had and received ^ A count upon an account stated 
to the tise of the testator. Petrie v. with the plaintiff, executrix, S[c 


Hannay. 3 Term Rep. 639. 

20 But a plaintiff cannot join in the 
same declaration a cause of action 
as executor with another which ac- 
crued in his ovrn right. 3 Term 
Rep. 659 : and (Jockerill v. S[ Ux* 
Executrix^ &e. v. Kynaston. 4 
Term Reports, 277. 

21 A count ou a promise made by de- 
fendant as administrator to pay 
money received by him as such to 
the plaintiff's use cannot be joined 
with other counts on promises made 
by the intestate. Jennings v. JV^w- 
man. 4> Term Rep. 347. 

22 A count in assumpsit to the plain- 
tiff, as execidrix, for money paid by 
her to the defendant's use, may be 


(not saying as executrix, Sfc.) can- 
not be joined with counts on pro- 
mises to the testator; for it is no 
allegation that the promises were 
made to the plaintiff in her repre- 
sentative capacity ; and under such< 
a count proof might be given of an 
account stated with her in her indi- 
vidual character. ^. Whether, 
if it had been laid to be on an ac- 
count stated with the plaintiff her- 
self, though named as executrix, &e» 
it could be so joined, as the cause of 
action would still appear to have a- 
riscn in the time of the executrix, 
though the money, when recovered, 
would be assets. Henshall y. IZo- 
berts, in error. 5 East, 150. 


joined with another count on pro- 26> A count upon a promise to the 


mi^es made to the testator : for, non 
constat but that she may have been 
compelled to pay the money upon 
an obligation by the testator as 
suretv fur the defendant to a credi- 

m 

tor ; in which case the law would 
raise an assumpsit in him to reim- 
burse the testator's estate, and the 
money so recovered by the execu- 
trix would be assets. Ord v. Fen- 
wick Exehittrix, in error. 3 East, 

104. 


plaintiff as ddministreArix for goods 
sold and delivered by her after the 
death of the intestate, may be join- 
ed with a count upon an aLceoont 
stated with her as admnistraMx $ 
for the damages and costs, when re- 
covered, would be assets. Cowell 
S[ Ux. •Administratrix r. Watts* 
6 East, 405. 
27 Administrator cannot join with th# 
surviving promise^. 1 Mass. 104^ 

480, 
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2d Tenants in eommony and heirs bj 
our statute of distributions, must 
join in actions for the destroetion 
of their charters or title deeds, 
Daniels et at. v. Daniels et aL 7 
Mass* 135. 

SQ A count on dec^ in a sale cannot 
be joined with a money count ; be- 
ins tort and assumpsit, they require 
different pleas. Wilson v. Marsh* 
i Johns, Sep. 503. 

90 A count on a promise made by an 

. executor, or administrator, as such, 
and for which he is not personally 
liable, may be joined with a couut 
on a promise made by the testator 
or intestate ; and whether the pro- 
mises be in one and the sarae^ or in 
separate counts, is immaterial. CaV" 
ter Y. Phdps^s dd, 8 Johns. R. 44!0. 


JOINT DEBTORS. 

Where A. sued B. and C as joint 
debtors, and C. was returned on the 
writ taken, and B. not found ; and 
A. proeeeded according to the sta- 
tute, (24, sess. c. 90, 8. 13,) and ob- 
tained judgment against both de- 
fendants, and then brought an action 
of debt on the judgment against B. 
as impleaded with C to which B, 
pleaded that he was not arrested on 
the former suit, &e. it was held, on 
demurrer, that the plea was bad, 
and that the first judgment being 
regular, an aetion of debt would lie 
upon it i^ainst B. but as to what 
defence B. could set up in such ac- 
tion, quere. Bank of Columbia v. 
StUls. Johns, Rep, 98. 


JOINT OBLIGEES. 

The surviving obligee is entitled to 
the possession of joint obligations, 
lo recover the amount. 4 Dallas, 
354. 


JOINT TENANCY. 
i. Grant of iool. rent t9 five^ ef^sAlj 


to be divided, to hold to them, 'diz* 
20l. to each, &e. grantees are joint 
tenants. fVard v. Everard, i 
Salk. 390. 1 £r. Raym, 422, 

One joint-tenant may distrain, bet 
cannot avow alone. Pidlen v. PaU 
mer, 3 halk. 207. 


ISSUE. 

i No peremptory challenges allowed 
upon a collateral issue ; and in such 
issues the trial is always instanter, 
and cannot be put off, unless the de- 
fendant makes oath of the truth of 
his plea. Mns v. Radcliffe. l 
Black. 4. 1 Wils. 150. 

The attorney-general may reply wiih 
new matter in eoUateral issues, 
though no evidence given for the 
prisoner. Ibid. 

2 Where there is an affirmative and 
a negative, the conclusion must be 
to the contrary. Trapaud v. Mer^ 
cer. 2 Burr. 1022, 

3 In an action against the East-In" 
dia company for 50001. it was mov- 
ed, that the sheriff might return ex« 
emplarv issues, because several 
writs of distringas had been already 
served to no purpose, and the court 
said, he should return good issues; 
and if he did not, the plainitff might 
bring an action against him ; but 
at last, he was ordered to attend. 
East India Company's Case, 1 8alk, 
191. 

4 In a general issue, as waste for 
cutting twenty trees, the defendant 
must plead that he did not cut the 
said twenty trees, nor any of them ; 
but it is otherwise in a collateral is- 
sue ; as for instance, in an action of 
debt upon a bond conditioned not to 
commit waste in cutting twenty 
trees, it is sufficient for the defend- 
ant to plead, that he did not cot 
twenty trees modo et forma as the 
plaintiff hath alleged, for in such 
case he is only to meet with his ad- 
versary ; but upon the evidence, if 
it appears that he cut down one 
tree; the plaintiff shall have a ver- 


/ 
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Akt iTeptes v. fbrJakendetu 9 
Satic. 209. 
B The mjuXpr broqglit an notion of 
edvepant agaipst bis fifiprentiqe fof 
departing out ^ l^is service at such 
a li^e I Ihe defendant justified^ b|^ 
tiritae of a Ifeenee from his iiMLSter 
to depart at that time^and issne be** 
log taken upon the lic>eoe^i Molt, C. 
2. neM, that upon such a de<!larft* 
tion, the master biid not given evi-* 
deaee of the defendant^^ departing 
without leave at any other tiyie, 
because in this ease the time is ma'* 
terial and transitor/^ as in trespasi 
and in other cases, drum. 9 8alk* 

DilSeren^e where the issue is im' 
material) and where it is taken on 
an immaterial traverse. tVatts y^ 
PolehamjAotu 3 8alk. SOS. 

7 An apt issoe may be joined, though 
there is not an exaet aSrmativa 
and negative. Tomlin v. Pnrlis* 
2 Str. 1177. 

% Replication to plea ofplene odmiit'* 
istravit, that defendant had assets 
sufficient to satisfy the datnages a- 
foresaid, and issue thereoa^ and ver- 
dict for plaintitf, it was moved in 
arrest of judgment^ that it waa an 
immaterisJ issue, as it ought to have 
been to satisfy the debt and damages^ 
but the objection overrule^d. OMett 
V. JUdsterman. 1 fVils, 238* 

9 Where the words super patriam 
Were left out, the issoe is only in- 
formal, there being an affirmative 
before. HaU v. Stick. 8 8alk. 209, 

iO Defendant's attorney ordered to 
give plaintiil''s copy of proceedings 
lost. Wiar v, SnUth. 1 Sir. 414. 

11 In an action of trespass by lord a-* 
sainst commoner for spoiling' and 
aestroying his peat^ defendant plea** 
ded that Uio lord had hindered bin 
from enjoying his right of common 
in ^o large and beneficial a manner 
as be had a right to do $ plaintiff 
^^piies, that defendant did it de in- 
jufia ma propria absque tali causp, ; 
defendant takes issue ; on this issue 
plaintiff eannot give in Evidence, 
that sufficiency of commi^lil wa^ lefty 
VOL. n. 38 


D^Jiyrolles r. Howard. 8 Burr* 

1889. 

12 Issue of lands riot forfeited by out* 
lawry till inquisition taken } and a* 
lienation before inquisition is a bar. 
Beasts of straqger^ levant and cmi* 
chant, seizable on a levati facias > 
80 of joint tenant and commoner, 
unless the title found by the inqui- 
sition. Issues of joint tenant for 
life leviable an reversioner. Brit" 
ton y, CqU. 1 galk4 305. 1 Lord 
Sawn. 305« 

13 T%e word .^'ianucf^ includes de- 
soendanta in the most remote de- 
grees. Baydon t. Wil^mt* 3 
Term R^. 373. 

14 A bond given by a father on the 
marriage of his daughter, was con* 
ditioned for payment of interest of 
a certain sum to the hnsband^or his 
executors, doring the obligor's life, 
and also for payment of the prioci- 
pal to the husband or his exeeutors,- 
within a limited time after the ob- 
ligor's death, if any of the issue of 
the body of his daughter should ba 
living at that time; there wene 
children of the marriage, who all 
died before the obligor, leaving 
grand-children ; the grand'childrei^ 
were deemed to be issue of the body, 
&c. within the meaning of the con- 
dition; and consequently the hus- 
band's executors Were entitled to ra- 
cover on the bond* 8 Term Sep. 
873. 


ISSUB ^OM CHANCERV. 

1 The chancellor, though he hatf 
power to awafd an isioe at law, ta 
ascertain the tmth of facts wfaieh 
appear doubtful to his mind, may, 
nevertheless, decide on the facta 
himself, according to his discretion. 
Le Chen v. Oouvemeur ^ ISsmbU^ 
1 J(4ins. CaseSj 43tf . 

i On an affidavit of newly discovered 
evidenee, a new trial was granted 
on an issue from the court of chan- 
cery. Doe V. See. 1 Johns, Cos* 
402. ^ 
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JUDGES; • ^ 

Judges are not' bouiii to assisn any 
reason for their jadgment, ana vhea 
they do, it i» always in publie. i 

DaLlaSy 80. 


JUDGE'S REPORT. 

The judge's report of a trial is no part 
of the record in an action. JS!^Fad^ 
' dm V. Otis et d. 6 Miss. 328. 


JUDGMENT. 

L Priority, 

II. OfJVhnsuii. 
lU. •Arresting, 
IV. Oil Warrant of attorney. 

y • How entered ; and other points 
rdative to. 

L Prt9r%, 

1 A judgment signed in term time 
relates back to the first day of term, 
and a judgment signed in vacation 
relates to the first day of the pre* 
ceding term. Fann v. Mcinson. 
JVilles, 427. SavU v. }FUt8hire. 
Ibid. 428, n. cu 

And therefore the court will not set 
aside a judgment signed after the 
death of the defendant^ when by 
such relation it becomes a judgment 
of the preceding term, when the 
defendant was alive. IMd. 

2 In this respect, there is no differ- 
ence between an adverse judgment 
and a judgment signed under a war- 
rant of attorney. Hdtl v. Moss. 
WiUes 428, n. a. 

Form of judgment ill replevin. 481, 
482. Jhid. 

M A judgment recovered by a sub** 
ject, though there is no complete 
execution thereon, shall be prefer- 
red to the king's extent sued out 
posterior to the judgment* Uppom 
.V. 'Sumner. 2 made. 1291. 

« A judgmeat entered befQr$ 'an ex- 


tent is sued out, shall be preferreJ.^ 
Stracy v. Htdse. 2 Doug. 411. 

, Where two judgments are signed 
on the same day, the priority of one 
cannot be averred. Lord Porches^ 

« ier V. Petrie. 1 Term Bep. 118. 

C^ E, gave a bond and warrant of at- 
torney to fF. who entered up judg- 
ment thereon against E. in the su- 
preme court, W. assigned the judg- 
ment to O, to secure the payment 
of a debt 0. assigned it to B. who 
again assigned it to JV*. E. having 
paid the whole, or nearly the whole 
of the judgment to W. he acknowl- 
edged satisfaction. The day after 
tlie satisfaction was acknowledged, 
2/. finding the judt^ent against E. 
regularly satisfied on record, lent 

• him a sum of money, and took a 
bond and warrant of attorney, on 
which he entered up judgment a- 
gainstjE. in the same court. JVl 
afterwards applied to the court to 
have the satisfaction acknowledged 
by W. on the first judgment vacated 
'On the ground of fraud ; and the 
court ordered the satisfaction te be 
vacated, and the judgment restored : 
•/V*. thereupon, took out n.fjgri facias 
on that juqement, and levied on the 
estate of JE. B. filed his bill in 
chancery for relief, and to obtain a 
restitution of the money levied on 
the execution. On an appeal from the 
interlocutory order of the chancd- 
lor, it was held, that E. having paid 
to W. the amount of the first judg- 
ment, before notice of the assign- 
ment, and the same having been sat* 
isfied on record, at the time the se- 
cond jndgment w as entered up, the 
latter was entitled to priority, not- 
withstanding the vacatur of the sat- 
isfaction entered on the first, there 
appearing to be no knowledge or 
privity on the part of B. to any 
fraud in obtaining the satisfaction 
of the first. The money levied en 
the judgment in favor of W. was or- 
dered to be paid to B. Bebee and 
others y. The bank of Mw-Foiicjin 
error. 1 Johns. Rep. 029. 

. Oo au appeal from aa interloeatory «r- 


r 
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derofihe eourt of chane^ry, the mandantia a writ of right; nor 

court of errors will give jadlgment will the court relieve him if he hat 

on the merits if brought before them. conducted himself unfairly towards 

Ibid, ihe tenant in the course of the pro- 

7 When two judgments in &v.our txf .eeedings. MngiU ^ ur. v. Fierson 
different plaintiffs a^nst the same Sfal* I Bos. ^ Pult lOd. 
defendant, were filed and docketed 9 The rule, requiring a term's no- 
on the same day> and one of them tice of proceeding, does not extend 
took out ixfi.fa^ and had the lands to a motion for judgmeat as in case 
of the defendant seized and advei^- 4>f a non-suit. Doe d, HhiUips y« 
tised for sale by the sheriff^ three Moses, 6 Term Bep, 634f. 
weeks before the execution on the Where the plaintiff inijeetment is 
•other judgment was delivered^ and nonsuited at the <trial for want of 
4he sheriff* afterwards sold the land the defendant's confessing lease, en- 
•noder the advertisement; it was try, and ouster, he is not entitled to 
l&eld, that .the first JL fa. Jiaving sign judgment against the casual e- 
(been begun to be executed before Jector till the fosUa comes in on the 
the s^eeond* was delivered to the day in hank. jDoe y. Copeland. 2 
sheriff*, had gained a priodiy as to Term Bep. 779. 
.the time of sale, whieh cauldnot 7 Theplaintifl'in a jut torn action on 

. be defeated by the second executioai statute 7 O. ^, e. 8, withdrew his 

Adams y. Dyer. 8 Johns. Bep. 3^7. record, because the broker who ne- 

Whether the court will inquire into gociated the illegal contract for 

parts of a day, or receive affidavits stock refused to give evidence Ibr 

of the exact time of filing different fear of subjecting himself to ji pe- 

judgmeuts on the same day, so as ^<Jty /^n^ the same act ; this was 

to determine the priority of the lioldea to -be a sufficient reason for 

Weu} duhitaiur. Ibid. diseliarging a ridelar Ju^ment as 

Whether the clerks ought not to mark in ease of a nonsuit for notproceed- 

the exact tims or hour, of filing ing to trial, though the witness's li- 

judgn^ents P Quere.^ Ibid. ability to he sued would not be r^ 

9 Priority of judgments. 4 DaUfiS^ moved until after the three succeed- 

3^0* ing terms. Baynes qui turn y.Spicerj 

am Yj. Salomons. 7 Term Bep. 178. 

II. OfJ^onsuil. 6 The eourt of C. P. will jmake tha 

^ payment of costs, for not proceed- 

1 Judgment as in case of a nonauit ing to trial, one of the terms for dis- 

cannot be entered on the plaintiff's charging a rule for judgment as in 

neglecting to carry the record down case of a nonsuit Jotl\ffe y. Jlfor- 

to trial, where the defendant mi^ht ri^. i Bos ^ Pvil. 38. 
Iiave carried it .down by proviso. 

King v. Pippett i Term Hep. 492^ HI. nSrresting. 

5 The court will not give judgment 

as in a case of a nonsuit, in reple- 1 If four are indicted for a riot, two 

vin, under statute 14 6. 2, c. 17. die before trial and two found guil- 

Jones v. Conamnon. 3 Term Bep^ .ty, judgment shall not be arrested. 

661, The King v.. Scott and Hams. 8 

3 Judgment as in case of a nofasuit Biirr. 1262. l Black. 291, 350. 
may be given on a traverse of a re- 2 Warrant to confess judgment given 
turn to a mandamus. B. v. The ia custody set aside, if no attorney 
Mayors 4^c. of Stafford. 4 Term present for defendant. Anon, i 
Bep, 6S9. Salk. 402. 

4 Judgment as in case of a nonsuit 3 Jvdgment in Ireland upon a biy of 
laaybe entiered up against the jde- exceptions ; held^ that it, ouglii ns^ 
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to 1^ given $ but when ^r^, ihe Ket aside, but not witli e6sts. Jfi&r- 

tonn will not tevers^ it •^»bn. cfen ei^ tuv, v. Zee. S Aurr. 1469. 

^ X<^ii 34. 12 A mU^mer fifaoatd be pleaded ia 

On leonvictidns removc'd into tlio abatement, and eannot b.e ^Oved in 

Ring's Beneh by certiorari, no lAo- arrest of ju%amnl« Clerk (if thJ^ 

tioQ ean bo mada in arredt of jud|;» Trustees of Ihtinidn Market v. Kim^ 

ment, unless the defendant be per- boriu. 2 fi^cfc/1120. 

isoBally present in eonrt. The Kwg 13 Judgmeiit in an aetidn for defania- 

V. Spraggs. 1 Black. 209. (ory >ords respeetiog a bribe, ar- 

ff If a fbreij^h jodsment is called a rested, beeause eha^ did not spe* 

record in the declaration, and the eify to Wh<to the money was ^ven. 

^ofielnsion is prmit patet per r«cor» Pardy v. Stacey^ 5 Burr, 2698. 

Aum^ it is snrblu8ag;e, and not tra- i4 Judgment arrested on eonvietioiiy 

ter^able by a plea vinultvd record* becaose it did not appear that the 

WaOcer v. Witter. 1 Doug. 1. jury were sworn in the county. TAa 

3 After judgment on demurrer, no ^ing v. Morris. 2 Sir. 901^ 

'motion to arrest judgment* Ed* 10 Judgment entered n^byanattor* 

wards w. Blunt* 1 IS^. ^2S. tie^^s cleii: in name of attorney^ 

7 In an action against several defen- without his knowledge, set aside* 

dants for seizing and seeing goods, Hopwooi v. Adams. 5 Burr. 266a 

if it appears upon the r^eom, that 16 Judgment arrested for thegene- 

ihe plaintiff gave one of the defen- raHty of the charge in an inforbia* 

dants leave to tAke and sell them, tioii. THe King v. Sobe. 2 Sir* 

)ie will be precluded from maintain- 99§. . 

|ng his action agaii^st any of them, 17 Judgment at the suit of exeentor 

una wWre entire damages are given s^t aside, because by relation it was 

pn ace4)ont of several matters, if in testator's lifetime. Gainsboroudi 

judgment Cannot be given for the Execniorqf€kdnsboroughjY,FoUtf^ 

whole, it sbaA be arretted ifi toto. ard. 2 Sir. 1121. 

Biggs V. Berber. 2 L^ Saym. 13^2. is Judgment entered up in breach of 

B Jud:2;ment on inquiry agairist 8. D. the plaintiff's undertaking, set a-» 

stating that vi et armis cemrunt ob* side. Battm ▼• Toung. 2 Blacky 

duxerimt et aspdrtaverunt^ &c. ro^er- 943, 

sed, because verbs in the plural 19 If a plaintiff demands damages 

number, and no positive charge a** in his declaration for a time, da» 

gainst the defendant. Brace v^ ring which, according to liisi>wii 

Daniel. 2 £. Raymond, 13d3. statement, he is not entitled to any, 

No objection ean be taken to a and a general verdict is given 

judgment, beeause it is not stated thereoq, the judgment shall be ar« 

whether the defendant appeared in rested* Prince v. Mmdtan^ 1 £, 

person or by attorney. A writ may Baym. 248* 2 SaiUe. 663. 

be exeeute'd on the return day, 20 Judgment entered on an old war* 

Dyke V. Blackston* 2 h» JBaymoridf rant of attomev, where defendant 

1449. iras dead some hours before the role 

10 A motion may be made in arrest of was moved for, not set aride. Cftoa- 
judgment, after a rule for a new eyv.JV^edham. 2 <S^. 1081. 
trial has been discharged, and at :9l The court will net arrest the judg* 
any time before the judgment is en^ ment in an action for words in one 
tered. Taylor v. Wkiteheadf 2 <Miurt, though some be not actiona- 
Doug,V4^S. ble* Uoydr. Morris. ^i!&s,443« 

11 Judj°;ment entered up by hpsband Aliter, whefe there are two eoonts, 
and *vife upon a warrant <given to and none of the words in one are 
the tvif» while sol^, without leave, actionable, and a general verdict 

for the plaintiff. tUd. 
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JS It was moved in Arrest of ju<]^ ment, after a jodgment by dt- 
meiit, thieit a statute was laid to be faalt. 

SMide i2tli J>rov. 6 W. 8, wherssas Bat not after jodgment on demarrer*- 
at that tinde the oaeien was alivey Upon an indietment for peijoryy sta- 


and the stite ivas W * and M« and in 
regard there was no sueh stile of 
the king at that time, for that mis^ 
take of the »tile the jadgment Was 
arrested, dnontpnoui. k L. iRatpn* 

38 When a eonyiction is renkoted by 
certiorari^ no motion can be made 
in arrest of judgment, unless the|de- 
fendant appears in person. Jf^ing 
T. Sprats. 1 Black. 200. 2 Butt. 
930. 

^% One defendant overthrows the ac- 
tion after judgment per default a- 
gainst the otlier, it shall be stayed 
as to both, though one of the seve 


ting that a trial was had before th6 
cliief baron, ossoeaoto sibi Ji. B* nM 
prius m Middlesex^ that the defen- 
dant abUme et ibidem in eadein euriOf 
being sworn before the chief baron^ 
deposed, &e. and so committed ^r* 
jury before the*chief baron asaociato 
sibi A, B, no olyection can be taken 
because the trial and perjury ar» 
^tated to have been had and com- 
mitted before the chief baron asao- 
ciato sibi 4. B. and the oath is sta- 
ted to have been taken before the 
chief baron without mentioning his 
associate. TAe.Queenv. JDeman. 2 
L Raym. 1221. 


ral defendants suffer jodgment by 30 Motion in arrest of jadgment on 
defiiolt, the judgment against him '' *"" ""■ ^^"^ "" '^ -i--j— 
shall be arrested, If it afterwards 
appeared upon the record, that the 
plaintiff was not entitled to main- 
tain tke action against any of them. 
In aa action against several defen- 
dants ibr seizing and selling goods, 
if it appears upon the record that 
the plaintiff gave one of the defen- 
dants leave to take and sell them, 
be will be precluded from maintain- 
ing his action against any of them. 


the first and fifth counts in slander, 
the first set being these, ^ That 
roeue Jo. Tindall that set the house 
a-fire, and if any body will give me 
charge of him, I will carry him to 
JV*ctr Priaon.^ The fifth, '« Jo. Tin- 
daU set the house on fire," it was 
held, that although the latter words 
are not of themselves actionable, 
yet they should have relation to the 
former. Tindall v. Maare. 2 WUs. 
114. 


Briggi V. Oreinjield and aenger. 1 31 If an entire jadgment is given for 


8tr. 6 10. 2 L. Raym. 1872. 
25 Judgment of K. B. and execution 
thereon set aside, the plaint in the 
writ bein^ laid ^ before oor juRtices 
at Wtstmtnsteri^ whereas it ought to 
^ave been ^ before ourselves at 


damages upon several counts, and 
ene of the counts is ill, the jadg- 
ment shall be reversed in toio^ 
though the jury fonnd several dam* 
aces upon each count. WHUams v& 
ing. 2L. Raym. 820. 1 8alk.24f. 
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Westmtuter^ or wheresoever, &c.'* $2 A regular judgment in a crowil 

Anon. Lofftf 184. cause cannot be set aside on pay- 

Judgment of corporal punishment ment of costs. The King v.Hun^ 

not to be pronounced against a per- ter. 1 fVils. 103. 

sou in his absence, •^fion. Ijo^j 38 If one moves in arrest of judgment, 

he ought to give notice to the clerk 
^n the court of the other side, bat 
the better way is to give a rule up- 
on the posfea for brining it inte 
court, for that is a notice of itself. 
Wood V. Shephard. 1 8aUc. 78. 
34 •Assumpsit on a promissory note up- 
on the custom of merchants, and 
held ill before the statute i but judg- 


400. 

Sff Judgment relates to the first day 
of term. Anon. Lqfft, 654. 

28 Judgment arrested becanse libel, 
not laid to he de et eoneemen^ the 
plaintiff. Lowfield v. Bancroft and 
another. 2 8tr. 934. 

29 Upon an indictment, the defen- 
dant may move in arrest of judg- 
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ment eannot ht reversed in part, 
uDd affirmed in part, unless where 
. part is by eomtnon law, and part bj 
statute. Ckitting r. ffiUiains* 1 
Salk, 2^. 2 L, Raym, S25. 

JS5 It must appear on the reeord, that 
the trial was bad by twelve jurors, 
otherwise the judgment shall be re- 
versed. The King v. The InhaH- 
tants of St. Mictmly SotMampton. 
2 Black. 718. 

•36 Trespass vi et armis for assault 
and battery ; defendant pleads not 
■guilty, and son assault demesne ; re- 
plication, de injuria sua propria^ 
•occ. Verdict, guilty of the trespass 
within written ; judgment affirmed. 
Hawks V. Crofton. 2 Burr. 698. 

87 Several persfins were convicted of 
publicly singing in the streets li- 
iiellous songs, refleeliug on prose^ 
4SUtor^s son and daughter, with in- 
tention to discredit him with his 
own ehildreft, and to destroy his 
domestic peace and happiness ,in 
his family. Motion in arrest of 
judgment, which is refused by the 
eourt, though the libel was upon 
more than one person, and though 
there were several defendants. Bex 
V. Benfield arid another. 2 Burr. 
980. 

^8 If the distringas be returnable with- 
in term, and there happen not to be 
four days between the trial and the 
end of the term, yet judgment shall 
be entered that term. dnon. 1 
Salk. 77. 

39 What maUer of record may be ta^ 
ken advantage of in arrest of judg- 
ment, and what not Feachy v. 
Harrison. 1 SaUc. 77. 

40 . After a capiatur pro fine issued, 
no arrest of judgment. The ^ueen 
v. Darby. 1 SaUc. 78. 

4fi Upon a writ of inquiry in an action 
for words and verdict for judgment 
for iOs. and judgment for it, and 
131. costs, it must be reversed in /o- 
to. Lampen v. Hatch. 2 Str. 943. 

42 Action against some defendants ; 
one died before trial ; the judginent 
ap;ainst the rest was reversed. Wool^ 
ridge v. Ctoherrie. 3 Salk. 117. 


43 Debt upon a bond to save the par* 
ish harmless from keeping a bas- 
tard child. Flea, non dlamnifi^caJtus. 
Replication, plaintiffs pain 5\. to 
keep the child from such a time to 
sueh a time. Rejoinder, the defen- 
dant maintained it for that time. 
Issue and verdict for plaintiff. Ob- 
jected on arrest, that it did not ap- 
pear the child was bom in the par- 
ish ; but overruled. Cannot be re- 
ferred to compute how much the 
parish is damnified. ' Cooke and a- 
nother v. Fettitt. 2 Wils. 5. 

44 If, upon an information filed by the 
Attorney General against several 
defendants for a several offence^ all 
the defendants be found guilty, a 
motion in arrest of judgment is pro- 
per. Mex V. Clarke. 2 Cowp. 610. 

Secus where such information charges 
a joint offence ; because the attor- 
ney general may enter a ndi prose* 

. qui against one or jnore. Una. 

45 Assumpsit after verdict, judgment 
arrested, because noindum pactum. 
Courtney v. Strong. X Satk. 364. 
2 Z. Baym. 1217. 

Agreement that a man shall enjoy eer- 
. tain lands which are in his posses- 
sion, and which are charged with 
. an annuity to a third person^ with- 
•out molestation from the airauitant, 
is not a sufficient eansideiration for 
a promise. Ibid. 

46 Judgment in treason reversed for 
want of the words ipso vivente^ or 
in conspectu Hus^ as to burning the 
bowels. Tne King v. Woleot* % 
Salk. 632. 

47 Judgment shall not be>set aside be* 
cause attorney appeared without 
warrant, if he be sufficient, •diuuk 
1 Salk. 8& 

48 Judgment in treason reversed for 
want of the words cofnira ligeantiae 
sum dehitum in the indictment 
Tucker^s Case. 2 Salk. 630. 1 £• 
Baym. 1. 

Indictments not to he supplied by in« 
tendment what is certainly necesaa- 
ry in indictments. Ibid. 

49 The court permitted judgment Ui 
be enter,ed up on a warrant of atlor^ 
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wey against a tlefendant in Jamaica^ 
on an aHidavit that he was alitne fi^ 
months before. Roundell v. Powell. 
Witles. 66. 

50 Trespass without contra pacem bad 
after judgment by default. Md- 
wood V. Leech, l L. Baym, 38. 

91 Not guilty as to part, and they 
gave nti verdict as to the rest, ad- 
judged naught, and judgment re- 
versed. Cattle v. Andrewi^. 3 SaJh. 
372. 

02 An agreement that a man shall en- 
joy certain hinds which are in his 
possession, and which are charged 
with an annuity to a third person, 
without molestation from the annu- 
itant, is not a sufficient considera- 
tion for a promise ; and if an action 
is brought upon it, and a verdict 
given for the plaintiff, the judgment 
shall be arrested. Courtenay v. 
Strong. 2 L, liaymn 1217. 1 8alk, 

364f. 

1^3 Judgment signed four days after 
the return of the postea, set under 
for irregularity. Stanfast v. Cham- 
herlaine. 3 Salk. 215. 

04 Judgment of a superior court is not 
voidable by plea or error, not void. 
Prigg v. Adams and another, 2 Salk. 
674. • 

^5 Cumque etiam in trespass ill, and 
judgment arrested thereon. Amyon 
V. Shiire. l ^r. 621. 

•6 Goods were levied by ttjifa, and 
' sold, and afterwards the judgment 
was set as ide for irregularity. W^(gs- 
tern v. Creswick. 1 8alk, 214-. 

97 Judgment not to be arrested^ be- 
cause in joining issue plaintiff says 
the defendant likewise instcajjl of 
the plaintiff likewise. Harvey v. 
Peake. 3 Burr. 1793. 

•8 Warrant of attorney to confess 
judgment to two, /may be entered at 
the suit of the survivor. Futcher 
V. Smith. 2 Blacks 1301. 

0B Judgment affirmed as to the recov- 
ery of the debt, and reversed as to 
the damagck.and costs. P\ederick 
V. Lookups qui tarn. 4 Burr. 2018. 

fiO If some counts in a declaration are 
good and tome bad, and general 


damages are given, the court %ill 
- arrest the judgment in totoy and will 
not award a venire de novo, Hott t» 
Schokfield, 6 Term Rep. 691. 
tl A. having declared on a promisso* 
ry note against B. made by C. to A.y 
by him indorsed to J9., and by hint 
again indorsed to .4., and having 
obtained a verdret, the judgment 
was arrested on the ground of a eir<« 
cnity of action, Bimopy. Hayitard. 
4 Term Rep. 470. 

62 Where in an action of assumpaiS 
on a bill of exchange with the osiiat 
money counts, the defendant pleads 
nil debet to the counts on the bill, 
but does not plead at all to the oth- 
er counts, after a verdict for tho 
plaintiff, the defendant »hall not 

' take advantage of his own misplea/- 
ding in arrest of jud^ent. Azr" 
vey v. Richards, i & Black. 644. 

63 Where an indictment was found at 
the general sessions of the peate of 
the county in which the defendant 
was convicted, at the oyer and ter^ 
winery and the indictment was re- 
moved intp this court, with a cap* 
tioUf stating that the grand jury 
were sworn and charged, oniitting 
the words ^^ then and there ;'' on 
motion in arrest of judgment, ths 
omission of those words was held 

- fatal, and the judgment arrested. 
The People v. Guernsey. 3 Johns, 

Cos, 265. 

64 In detinet for Connecticut money, 
due to the plaintiff; and judement 
was entered for the value in i%wi»- 
sylvania money; but the judgment 
was arrested by consent. 2 DallaSf 

±58. 

65 Omission of the technical epithets 
in an indictment for murder, is fatal 
in arrest of judgment. 2 Dallas, 228. 

66 Within what time a motion in ar- 
rest of judgment, must be made. 2 
Dal^iSj 229. 

67 Any exception which may he tak- 
en advantage of on a writ of error, 
may also be taken advantage of on 
a motion in arrest of judgment 2 

' Dallas, 251, 2. 

68 lu an action for foreign money 
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^1^ithout an aveimeiit of its value, it 
is cured by the jury finding the val« 
lie in dollars. 3 Dallas, 368. 
60 Wherie the deelaration is in the de^ 
bet and d^inet though the action is 
fov fqrei|;o money, it is cured by the 
Terdi<it, finding the value in dollars. 
9 Jhltasj 369. 
70 Motion in arrest of judgment :— >i8t 
- Thai ilk an indictment of forcible 
iSiitry) &e. it was stated, that ^ the 
prosecutor was seized in his demesne 
9S of fee" without saying when. 2ij 
'That he was seized in his demesne 
as of fee and that his peaceable pos* 
Bession thereof as aforesaid continu- 
ed iijitily &c.'^ which was repugnant: 
But bo^li lobjections were overruled, 
i IMilUs^ 69. 
Pi Judgment was arrested in an ac- 
• tion brought by the purchaser qf a 
promissory note in his own nam^y 
against the drawer, oil the mere sale 
and delivery by the payee, without 
any indorsement or assignment, or 
aay other consideration for an as- 
sumpsit being laid in the declaration. 
1 Ihllas^ 370. 

lY. On ffiirrant ofMorney. 

1 Issue on a plea in abatement found 
against the defendant, the judgment 
shall be peremptory. A writ of in- 
quiry shall not be awarded to sup- 
ply the omission of a jury at a trial 
where an attaint lies. Eichom v. 
Le Mxitre. d Wils. 867. 

2 Judgment of ouster a^inst a may- 
or by default, set aside. Rex v. 
JVtdhaniet Dawes^ Mayor of Win* 
chdsea. 4 Burr. S^lTf. 

S Judgment set aside, the warrant to 
confess it (for the indemnification of 
bail) being etecuted while the de- 
fendant was in custody^ and had no 
attorney present. Ruffle v. Hitch* 
cock. 2 black. 1097. 

4 On an action by several, if any of 
(he charges appear to have injured 
one of the plaintiffs only, and intire 
damages are given, the judgment 
shall be arrest^. Maddoxr.Taj/" 
Iqr. 2 L. Saym. 1381. 


K a plaintiff enter up jnigmeoi lif 
debt on a mutuntuSj on a warrant of 
attorney to enter up judgment in 
debt on bond, the coUfrt of B. R. wiU 
set it aside as irregular* Paris v. 
Wilkinson. 8 Term Rep. 153. 

6 Where judgment has not beea eu" 
tered within a year and a day, on a 
warrant of attorney given with a 
post obit bond, and the obligee does 
not apply to the court for leave to 
enter it, till after the death of the 
person on whose death it is payable, 
the court will not grant leave with- 
out a rule to shew cause. Lushing- 
ton V. WaUer. 1 H. Black. 94. 

7 A warrant of attorney to eqter up 
judgment having been given to one 
(not naming his executors and ad- 
ministrators) who died in vacation, 
the court refused to enter up judg-* 
ment thereon in the succeeding tentt 
on the prayer of his executrix. Cow^ 
ie. Executrix v. Maway. 8 2Vrm 
Rep.2S7. 

8 It is not necessary that the war- 
rant of attorney should be j-ead over 
to the party giving it: (notwith' 
standing an old rule of court in C. 
P.) Taylor v. Parkinson. 2 IL 
Black. 383. 

9 11 A. acknowledge that an old war- 
rant of attorney given by him, ^^ waa 
to enable J9., if necessary, to enter 
up judgment upon It,'' a jitdge may 
well make an order for entering up 
the judgment without an affidavit of 
the sumtcribing witness. Laingy, 
Raine. 2 Bos. Sf Pull. 80. 

10 No judgment can be s^ed upon 
any warrant authorising any attor- 
ney to confess judgment without 
such warrant being delivered to, and 
filed by the clerk of the docqnet^; 
who is to fiile the same in the order 
in which they are received. Reg. 
Oen. 2 Easty 136. 3 Bos. ^ Pi3l. 

310. 

11 Every attorney who shall prepare 
any warrant of attorney to confess 
any judgment which is to be subject 
to any defeasance, must cause such 
defeasance to be written on the same 
paper or parchment on wbieh the 
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WAH^rit of attdniey i^ Written, or 
eanse a memorandum it! writing to 
be made on saeh warraiit^ oontain- 
inc; the substanee and eftect of saeh 
defeasanee. Ibid, 

13 After the lapse of 19 yeai*g, the 
eoart refused to permit a Jndsment 
to be entered up on a bond and war- 
rant of attorney on the usual affida- 
vits ; the les-al presumption being 
that the boncl was paid. Executors 
of Clark v. Hopkins. 7 Johns. Rep* 
B5fi. 

13 Jadfi*ment confessed by warrant of 
attorney executed by one partner, in 
the name of both, set aside as to 
the partner who did not sign the 
warrant, and confirmed as to the 
partner that did. 1 DallaSj lid. 

14f Where judgment may or may not 
be entered in the supreme court by 
warrant of attorney, i DaUaSy 29 1. 

V. How entered $ and other Painti 
relative h, 

1 Entry of a judgment ideo cons^ 
without est^ good. Cooper v. Os* 
borne. 2 Str. 874i. 

ft Trespass. Judgment for the plain- 
liflT, beeadse the whole trespass in 
thedeelaration is not covered by the 
defendant's justfieation. Slight v. 
Lillo. 2 Wih. 81. 

3 Judgment to be imprisoned for a 
month, and to ask pardon and ad- 
vertise the offence, the latter part 
void and illegal. The King v. CoU 
lier and Cape. 1 fFils. S32. 

♦ Every judgment must be both com- 
plete and formal. Banbury^s Case* 
3 8alk. 313. 

5 Judgment of the court for treason- 
able words. The King v. Dawes* 
1 Black. 37. 

If a declaration on a statnte eon- 
elodn contra forman statuH^ and the 
defendant be found guilty, the judg- 
ment tieed not so conclude. Myd" 
dletoH V. H^ynny Exchequer Chamber, 
ff'illesj 597. 

The judgment in an action dn the case 
on statute, brou»:ht by the party 
VOL.* II. a9 


grieved, may b« iii inisericardia. 
Ibid. 600. 

7 Judgment entered tip for defend- 
ant, as of term when pronounced ; 
when he was alive, but since dead. 
MayofT of Norwich v. Berry. ^ 
Burr. 2i77* 

8 ' Where there are two demises of 
different lands, judgment to recover 
his term, in the singular number, is 
sufficient. fForrauY. Bent and an* 
other. 2 Str. 830. 

Though a plaintiff* or defendant 
pray a wrorig judgment, the court 
must give snch judgment as the par- 
ty is iotitled to. Rat/mer v. Pointer*. 
fFilles, 410« 

And therefore if the defendant, in a 
demurrer to a declaration, pray 
judgment of the declaration, and 
that it may be quashed, and the 
plaintiff join in demurrer, and the 
declaration be good, the court will 
give judgment in chief in favour of 
the plaintiff. Ibid. 

10 Verdict fbr the plaintiff set aside, 
and judgment entered by eonfessioiL 

* upon the matter of the plea. Jones 
y.^^Bodingham* i Salk. 173. i L» 
Baym. 90. 

i 1 After a fri volus pleajudgment may 

* be entered as by confession ; other* 
ivise if only mispleaded. Staples v. 
Haydon. 1 S(Uk. 173. 2 L* Baym. 
923. 

12 No judgment can be entered butoa 
a warrant, agreeable to the rules, 
though executed abroad. Fitxger^ 
M V. PlUnkit. 2 Str. 1247. 

13 Judgment of the court for aiding* 
the escape of French prisoners, i 
Black. 268. Fine 50l. 

— i>A private libel. Ibid. 1 Black" 

stone, 269. 
-^-Disobeying a habeas corpus. /(• 

1 Black. 269. 
—"Bribery at elections. 1 Blade* 

384.. 

-^Blasphemy.' l Black. 895. 

— 4mpostvl'e and eouspiraisy. 1 

Black. 401. 
—Bribery at elections. 1 Black* 

404. 

— Perjarjf on a trial. -^ 1 Blac^.M^. 
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•—PriRting (be jy*ori&-J3rif on. No. 
40. 1 Black. 5%0. 

14 AYhere judgment is confessed upon 
terms, court will take notice of 
them; otherwise if. the agreement 
is subsequent JinotL 1 8alk' 40i). 

t5 A judgment is no lien on an estate 
for years. Vredenbergh v. J^orris. 
1 Johns. Cases f 223. 

16 A judgment or deeree of a court 
possessing competent jurisdietion, 
is hot only final and conclusive as 
to the subject matter thereby deter- 
miued, but as to every other matter 
which might have been litigated iu 
the cause, and which the parties 
might have had decided ; and if a 
party to a suit at law has knowlcfJge 
of fraud, or other matter of defence, 
in time to avail himself of it, at the 
trial at law, and neglects to do ^o, 
he cannot afterwards obtain relief 
in a court of equity, against the 

' judgment at iaw, on the ground of 
•nch fraud, or matter of defence^ 
which be might have set up at the 
trial; but is forever concluded by 
the judgment. JLe Ouen v. Qouver" 
neur Sf Kembl^^ in error. 1 Johns. 
Cas. 49&. 

17 A jadgment isnot within tite words 
of the statute against usury. War" 
dell V. Ederu 2 Johns. Cos. 258. 

18 The proper way to try the truth 
of an allegation of usury, in regard 

. to a jttdgmeriiit entered vip on a bond 
and warrf^pt. of attorney, is to let 
the judgment stand, and award a 
feigned issue to try the fiict. Ibid. 

Where the plaintiff, after he had as- 
signed a judgmeqt to a third person, 
and notice given, to the derendant 
of the assigitment, entered up satis- 
faction on the record ; it was held, 
that the entry of satisfaction was 
fraudulent and void, and the court 
ordered it to be vacated. Ifnd. 

Where the defendant alleged payment 
to the plaintiff, on a judgment so 
assin*nea to a third person, the court 
refused to award an issue to tnr 
the truth of the payment, but left 
the party to seek his remedy by an 
audita quarUas though the aourt 


:. might, if they had tboogbt proper, 
have stayed execution on the ju^- 
ment, until it should be revived by 
scire faciasj or by action of 4^9 
when the defendant might plead 
the payments. Ibid. 

19 Where there is colour for the alle- 
gation that a bond on which a judg- 
ment ha^ been entered up by Tirtue 
of a warrant of attorney, is usuriousj 
the court will award a feigned is- 
sue to try the fact. GUbeii v. Eden. 
2 Johns. Cases, 280. 

2^ This court will not order a judg- 
ment to be signed nunc fro tunc, in 
order to give effect to a conviction 
under the act creating forfeitures, 
&e« Seaman v. Miller. tJotms. 
Eep. 148. 

21 Judgment having been obtained a« 
gainst the defendant on a bond pay- 
able by instalments, an execution 
was issued to collect the amunnt 
due on the iirst instalment, and th« 
sheriff sold a tract of ]and of the 
defendant's, worth 7,000 dollars, 
which was purchased by .i. for 
1,670 dollars as the highest bidder. 
Another execution was afiterwarcb 
issued^ to collect the amount due oi| 
the second iMtalment, and the same 
tract of land was again taken by 
the sheriff, and advertised for sale. 
•A. the purchaser under the first sale, 
applied to the court, on affidavit to 
stay aU further sale of the land ; 
but the court refused to interfere, 
saying the party who has title must 
be left to his lagal remedy. Hew* 
son v. Deygert. 8 Johns. Eep. 83a* 

21^ But it seems, that the land in ques- 
tion, in the bands of the purchasor 
under the first v sale, is no longer 
bound by the judement; it being 
presumed that the land sold for its 
value, and the purchase is to b« 
considered as absolute, in regard to 
the lien or judgment ; that tbe pro* 
per course in all sales of real and 
personal property, is to sell so muck 
of the property charged as will pro- 
bably satisfy the execution, and 
which can conveniently and reason* 
ably be sold separately. Ibid;. 
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Jg Ajudgnieiit bag rdatidn to the first 
day of the term^ so as to exclude a 
domestie attaehment in favor of the 
jiidgoieiit ereditor. i DallaSj^dO. 

24r If a Terdiet is goody a judgment 
entered upon it generally^, must be 
so likewise ; for, when it is drawn 
at large, it may be pat into form, i 
OaUaSy 462. 

SS What judgments and executions 
are hiBdii^ on lands of a bankrupt. 
2 Dallas, 159. 

S^ A judgment of ihe supreme court 
in a cause removed from an inferi- 
or eourt, is a lien on the defendant's 
land thnoughout the State. 2 DaUaSf 

158, 160. 

^ A-ca. so. extinguishes the lien of a 
judgment upon the lands of the 
debtor. 4 Dallas, 2 14. 

S8 Purchaser under a sale of land by 
order of the orphan's court, takes it 
^HiBGharged from the lien of Jodg- 
Clients. 4s Dallas, 450. 


JUDICIARY. 

t A eause may, by act of Gongresa, 
be transferred from one inferior tri« 
•bonal to another. 8tmii v. LaircL 
1 Crunch^ 299. 

Congress may, eonstitutionally,impose 
upon the judses of the •supreme 
eonrt of the unittd States, the bur- 
,den of holding circuit eouvts. Ibid. 

2 The eourts of the United States 
may declare an act of congress tp 
be uneonstitutional. Mirbury v. 
Jtadison. ±Cranchf 187. 


JURISDICTION. 

I. Of Courts in England. 
II. OfthB UnUed Stated Cowis. 

• 

I. €f Courts in England. 

t A statute sim|^ly giving remedy at 
common law for a thing before reco- 
verable in the Spiritual Court oiily, 
does not take away the jnrisdiction 
of the Spiritual Court. A statute 


altering the nature of the oflfence^ 
. and inpieting. a new penidty does. 
A commitment under 27 H. 9, c. 2Q, 
for a contempt in a suit in the Spii- 
ritnal Court, for ecclesiastical dues, 
must specify the kind of does for 
jwhich the party was sued. Bex v. 
SancheL 1 Z. JRaym. 8^. 
2 B. R. «annot jreeeive a fine set by 
inferior court. The King v. Elliot. 
2 Str. 786. 
S Proceedings staid, the c/ause of ac- 
tion being under 40s. ^Stmn v. 
Holmes, 2 Black. 704. 

4 Of the jurisdiction of the Spiritual 
Court, as to clandestine marriages. 
K the plaintift' in prohibition pre- 
vails in any part he shall have 

*co8ts. .MidaUUm and wife v. CrofL 

2 Str. 1056. 
9 Proeeeduigs in a popular aetioii 

stayed; quia brought in B. BL and 
« «the fact Arose at Cambridge. Smifft 

y. Palter. i.Str.4i±9. 

5 If trespass and false imprison- 
mnent be Droueht .against a Ofover- \ 

nor appointed by letters patent nn- 
.€(er the crown, for •wrongfully inn 
prisoning the plaintiff during the 
term of sneh defendant^ acting as 
•Governor, the King'sHOourts in Eng^ 
land can alMie ^liave jurisdiction, be- 
cause such Governor is in the na- 
ture of a yiceroy.; add therefbre^ 
locfilly, during &s ^vemmeai, no 
civil or criminal actions will lay a- 
^inst him. Modt/n v. Fabrigas. t 
Coufp. lot. 
■Auch offence also is a speeies'Of abuse 
of the authority delegated to him by 
;the letters patent; and .therefore 
cognisable only in the 'King's courts; 
for no question concerning the seign^ 
iory can be tried within -ue seignio- 
ry itself. Ibid. 
7 The eourt of K. B. Jias power o- 
- ver all the prisoners in the king* 
dom ; and they are all of (hem pri- 
soners of the court, •inon. Lfvfft, 

808. 

2 The Kini^'s Bendh has the power 
of controlling and punishing the of- 
ficers of the common pleas for mis- 
behaviour. Corkv.Baker^ tStr.OZ* 
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Boatswain may sue in ibe Admi* 
faity for wages. Ue^ v. Kif^* 
2 Str. 068. 

10 Offence of selling; a loaf of bread 
short of weighty is not within the 
jiirisdielion of eourt leet. CoU^ 
broolce t. EUiatt 8 Burr. 1809. 

^1 If jurisdietion be given by statnto 
to a soperior court of eommon law 
to try a new oJBTeoce created by 8ta« 
tute, the proeeedine may be remo- 
ved into K B. by habeas corpuft, 
certiorari or writ of error, unless 
e^^pressly taken away. Secmj if 
the statnte preseribes a special ju* 
risdiction^ not known to the com- 
mon law. Hartley y. Hooker, 2 
Cowp. 023. 

i2 The court of common pleas has a 
general jurisdiction to grant writs 
of habeas corpus in all cases what* 
soever. JVoo(Ps ease. 3 WUs, l72. 

13 Breve domini regis de latUixt non 
currit in Wallia, The king's writ 
of latitat does not run into Wales. 
Lempley V. Thotnas. 1 JFils, 193. 

14 A set'oft* reducing the plaintiff's 
den^nd onder 40s. doth not affect 
the jutjCsdictioh of this court. Grass 
T. Tisiwr. 3 WUs. 48. 

15 In a base court the declaration 
must allege that the goods were 
sold and delivered within the juris*, 
diction, as well as that the defen- 
dant promised within it. Waldock 
V. Cooper. 2 Wils. 16. 

16 An action may be brought in K. 
B. for any offence committed in the 
eounty in which that court sits, not- 
withstanding the 31 J. i, c. 4. Cur- 
leufis V. Dudley. 2 L. Raymond^ 
872. 

17 Summary information before the 
Lord Mayer of London^ on statute 1 
Jae. 1, c. 21, (reficulatingtheeutting 
of leather) quashed on motion for 
want of jurisdiction. Bex v. Crod» 
dard Williams, 1 Burr. 389. 

18 If justices of peace adjonm their 
proceedings to a day subsequent to 
the repeal of an act of parliament, 
their jurisdiction will cease. Bex 
V. .Justice of London. 3 Burrows^ 

i406< 


19 A suit for subtraction of iUhe^ 
cannot be brought in any Spiritual 
CouK out of the dioeese in whiek 
the tithes are payable. A man may 
he cited out of the diocese io -which 
be lives, in causes which could not 
have been maintained against him 
in that diocese. Jiachin v. JiauUon.. 

1 L. Uaym. d34. 

30 If a ship be arrested by process 
• out of the admiralty court, for a 
matter arising within their jurisdie- 
tion, though she be rescued at land, 
the conusance of the rescue belongs 
to the admiralty; otherwise not. 
Ridgen v. Hed^. 1 L. Maym. 446. 
2i Canons oblige not the laity with- 
out the consent of the -civil legisla* 
tive power. Matthews v. BurdetL 

2 8euJc. 4A2. 

22 Indictment on 5 Eliz. c. 4, may h^ 
found at a city or at a borough ses- 
sions. The King v. Strong, i Bm^ 
rotvs, 251. . 

23 Judge may, in the vacation, make 
an order at his chambers that de- 

. fendant shall plead such plea as he 
will stand by. Foster y. Snauf. 2 

, Bttrr. 781. 

2^ Action lies on a policy of insii* 
ranee, although it says that, In esae^ 
of a loss or dispute, the matter shall 
be referred, no reference having heetf 
made or depending. Kill v. iJotfis- 
ter. ± WUs. 139. 

25 Where it appears that the eovrt 
have no jurisdietion, th^ will not 
go into the merits. 2 Term ifep. 

644. 

26 Proceedings in an action stayed, it 
being sworn by the defendant, and 
not denied bv the plaintiff, that the 
debt was under 40s. Weliingtan v. 
Arters. 5 Term Rep. 64. 

27 If it appear to the court that the 
debt sued for is under 40s. they will, 
on. motion, stay the proceedings be- 
fore triaL Kennafu v. Janes. 4 
Term Rep. 495. 

28 Where the original demand by as* 
signees of a bankropt was above 40s. 
but the jury found a verdict ander 
40s. the conrt of C. P. gave leave 
to enter a su^estion ntider statute 
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1S2 Q. 2, e. 4ffj (the SaUOiwark eourt 
' 4)f eooseienee aet) though it was ar« 
f^d that a eourt of eonseieoce has 
BO authority to try a question of 
baakroptcy. EHeay S^ aL v. J^gg. 
1 Bos. 4^ FidL 11. 
^ But that court refused to allow a 
su^estion'for double costs under 
statute 23 G. 2j e. 83, (the J^iddU- 
MX county eourt aet) where the o- 
riginal debt being above 40s. had by 
B, balauee of aeeonnis been reduced 
helow that sum. And Effre C. J. 
iiaid, that it seemed to hira that the 
original demaud ought to be under 
40s. M^CollMm y. Carr. 1 Bos. Sf 

Fuil.22B. 

•30 An uetion for use and occupation 
may be brought in the county court 
4iiMiddUsex* Farkerv. Vmuglmn. 
2 Bos. f Piiit 20. ' 

^i The jurisdiction of a court of 
conscience cannot hy any fiction be 
extended to oontraets made on tiie 
high seas. 1 Bosl S[ Full. 223. 

Sd The jurisdiction of the superior 
courts at WesiminsteT cannot be ous- 
ted but byiexpress words or neees- 
sary implication, (k^es qui tam r; 
Kai^ ; Hie Same y. Mdlish. 8 
Tenii Rep. 443. \ 

^3 Mutual coveipants in a deed, that 
' in case of disputes they shall be re* 
feired to arbitration, do not oust the 
courts of law or equity of their ju« 
risdiction. 8 T«rw Rep. 139. 
M Neither the court of K. B. nor €. 
P. have jurisdiction to discharge a 
defendant on common bail on the 
ground of the plaintiff's being an 
assignee under a commission of 
l>ankruptcy against the defendant^ 
even though he has received divi- 
dends under the commission. Hill 
V. Beeves. 4 Bos. Sf Full. 424 ; Ol- 
iver S^ al. T. Jtmes. 8 2knit Rep^ 

864. 

30 Bat the court of K. B. suspended 
a rule on the sheriff to bring in the 
body, in order to give defendant 
time to apply to the chancellor for 
relief. 8 Term Rep. 86(1. 

86 The eourt of C. P. declared that 
ihey hnA no jnri»dieti«i to discharge 


. a defendant out of execution on tke 
ground of a commission of bank« 
rupicy being afterwards sued out a- 
gainst him by the plaintiff; leaving 

' it to the court of chancery either to 
supersede the commission, or direct 
the bankrupt to be discharged. JU'» 
Mister V. JSjsIL 1 Bos. S[ ruU. 302. 

87 Nor where the commission had 
been sued out previously to the ar- 
rest. Fercy v. FowelL 8 Bos, ^ 
FuU. 6. 

88 By charter the mayor and some of 
the a.idermen of London have juris- 
dictiou in Southwark^ but as the 
charier contains no nonintromittant 
clause as to the justices of the coua* 
ty of Surrey, the lattef have a con- 
current jurisdiction with the for- 
mer. ReoB V. Sainsbury. 4 Term 
Rep. 451. 

39 The statute 1 Jac. 1, c. 32, give» 
. certain penalties, to be recovered 

(by s. 46,) by action of debt or in- 
formation in the courts of fFestmin" • 
ster ; the 00th section gives juris- 
diction to the justices of assize, of 
gaol delivery, and of the peace, to 
inquire of the premises, arvi to hear 
md ddermine the same ; under the 
- latter clause the inferior courts can 
only proceed by indictment or pre« 
sentment. Shipnan qui tam y» tbn" 
best, 4 Term Rep. 109. 

40 The informer may bring an action 
of debt upon this statute in the 
courts of fVestminster^ notwithstan- 
ding statute 21 Jac. 1, e. 4. 4 Term 
Rep. 109. 

41 The statute 21 Jac. 1, c. 4, only 
. restrains the proceedings on penal 

statutes in the superior courts, 
. where the informer, before the pass- 
ing of that statute, might have sued 
' in' the inferior as well as the supe« 
rior courts by action, bill, plaint, 
suit or information. 4 Term Rep. 
109. 

42 But though the 4th section of the 
statute 21 Jac. 1, c. 4, enables a de- 
fendant to plead the general issue, 
and give the special matter in evi- 
dence, yet he cannot avail himself 
under such plea of any matter whieh 
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5 DCS 
bid. 


to tine jurisdiotion ottht eoart. 


4S The statate 4 G. 3^ e. 90, bavinge- 
iiaoted, that until it poor-hotme 
sfaoald be built fdr the huiidred.of 


acting under (hem, are not liabh im 
an action. The Governor^ Src. of 
the BrUish Cast PltOe Glass Mmu^ 
faeturers v. Meredith. 4 Term Ren, 
79*, 


X. and C, the poor should continue 4d Where an inclosure act gave the 


under the govemtient and mdnage* 

ment of the overseers of the poor, 

mnd after that time under the go- 

Ternment and management of the 

guardians of the poor appointed by 

that act : it was ueld that, after the 

poor-house was built, the overseers 

of the poor and county magistrates 

had no authority in this district as 

far as respected the poor, and eon- . 

vequently that the overseers could 

not obey an order of justices made 

for the relief of a poor person within 

it. jR. y. Keer and Rich. 9 Term 

Rep. 159. 
44 The statute 2S O. 3, e* 51, havins 

ereated penalties of 50h a^d of ioL 

iind having enacted that the former 

should be sued for in any of the 

courts at FTestminster^ and provided 

4hat it should and might be lawful 

:for iustrces of the peace, &e. to hear 

and determine the latter, with a i 

power to them to mitigate the penal- 
ties, &c. it was held that such pro- 
viso ousted the juribdiction of the 

euperior courts, as to the lOl. penal- 2 

ties. 8 Term Rep. 442. 
4^ The meaning of s. 74 of statute S8 

Br. 3, e* 88, (relative to the exporta- 
tion of wool) which enacts that any 

information upon it shall be tried 

1>y a jury, to be summoned out of a- 8 The district court hasexclusive et^ 


commissioners power to set out and 
inake roads, &c,, and 'directed that 
the expences of making and repair- 
ing those roads, and all other ex- 
pencesj should be borne by the pro- 
prietors in certain proportions, to 
be ascertained by the commission- 
ers in one general rate ; and then 
gave an appeal to the Sessions in 
all cases wnere the parties shonld 
think thcfmselves aggrieved : it was 
held that an objection to the rata 
on account of the commissioners 
having expended money on an im- 
proper object "COuld not be tried in 
an action of trespass ; but that thi 
party aggrieved must Appeal to the 
Sessions. Bannett w. Beighton. M 
Term Rep. ±%2. 

n. CfihB UniUd S^ates^ Cmfs. 

In what eases an action itt eom- 
mon law may, or may not, be brought 
for matter originally arising on the 
higli seas. 2 Dallas^ «l, 160 to 17(K 

The amount'of the plaintiflPs clain 
laid in the declaration, and not the 
£ndii^ of a jury, or referees, is the 
rule to ascertain the Jurisdiction of 
the eircnit court. 2 naUas, 858, 3f 
and 860, in not. 


ftother county than that where the 
fact was committed, is that the fri" 
-at shalf. be fiad in another county. By^ % 
er V. Hainsworth. 3 Term Rep. 
IJll. 

46 And under §.81, the court out of 
which the record issues is to give 
judgment, and not the court of Nisi 
Prius where it is tried. 8 Term 
Rep. 611. 8 

47 Where the acts of commissioners 
appointed by a paving act occasion 
a damage to an individual, without 
any excess of jurisdiction on their 
partj the commissioners} or paviors e 


nizance of informations and suits for 
forfeitures. 2 DaUas, 860 to 369. 

A oonveyance of lands made, with- 
out consideration, to the lessor of 
the plaintiff in ejectment, for the 
mere purpose of bringing the suit 
in the circuit court, will not be ad- 
mitted as k sufficient foundation for 
the jurisdiction. 2 BaUas, 881. 

Whether the federal courts have 
jurisdiction in cases of indictment 
for crimes and offences at the cmn- 
mon law. P qu/ere. 2 DaUas^ 889 t# 

896. 

The writing and delivering a letter 
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^t the- post odiee ia jpefin$ylvama% origjuifj jiirMiotiiiii to the lapremo 

though the piirty to whom k is di- ^ovrt, in other cum than those 4e^ 

reoted, reeeivet it ia ^ew^ersey^ is scribed ia the censtitetion. lUd* 

siiffieient to eive jurisdietioii to the 18 It is the essential eriterioii of up* 

eireut court ^r the district of j^n- pellate jurisdietion, that it rerises 

sjflvaniaf in the ease of an indict' and corrects the proceedings in a 

iqent founded on th^ letter. 3 J)al' cause, already instUutedf and does 

las^ 888. Bot create that oanse. JUdrbun/ t« 

7 Whether a state can be admitted J^iadison. i Cranch^ 175. 

to defend or assert a claim in the 19 To give jurisdiction to the court* 

circuit court in a suit depending be- of the Unikd StaHSf the pkadiof^i 

tween two individuals. S mmsy must expresslj state the parties to 

402941^. he cUixms of different states, or 

8 Judgment reversed^ because the that one of them is an cUm, It is 
citizenship, or alienage, of the par- not soScient to say that they 


ties did not appear on. the record. in different states. ^bercronUde r. 

4 DallaSf 7, 8» 13. Dupuis* 1 Crtmchf d^iS* 


9 The value of an estate allowed to 20 The courts of the OnUtd BUes 

be proved by afl&davits, in order to have no jurisdiction between citi« 

sustain the jurisdiction of the 8. C. eens of the United States, unless iiis 

oq a writ of error. 4 JhUan^ ^. record expressly states them to be 

iQ A fictitious conveyanoe of laqdi to citizens of different states. Wood 

give jurisdietioQ to the federal court r. Wagnon. 2 Cranc/i,9. Capron 

detected, and the suit dismissed. 4 t. Van jydorden. 2 Cranch^ ISd. 

IJaUaSj 330. 21 A citizen of the district- of Coban* 

il But a voluntary conveyance is (na cannot maintaiu an action a« 

good) though it gives jurisdiction, gainst a citizen of Virginia in the 

if thi^ party had a right to it. 4 circuit court of the UtiUed SUAu for 

JkdlaSf 338, (^Z.) the Virginia district. Hefbwm t» 

412 Where the circuit court of the IT. Elhrey. 2 Craneh, 44>5. 

S. has no jurisdiction in a qui tarn 92 If there be two or more joint plain* 

action oa the act prohibiting the tiffii, and two or more joint defend- 

slave trade. ^ Dallas^ 9^, ant«, each of the plaintifis must bs 

13 What facts make citizenship, so as capable of suing each of the defend- 
• to exclude the federal jurisdiction. ants in the courts of the UmUd 

4 BaUas^ 360. State$f in order to support the juris* 

14 When the mortal blow is ^iven at diction. &rawbridge v. CutUb. t 
sea^ and the death happens on shore, Cranch^ 267. 

in aibreign country, it is not miir- 23 This court has not jnrisdittion up* 

der cognizable by the courts of the (xn a writ of error iu a stats eourt^ 

United States^ under the act of con- if , the decision of the state court be 

gress. 4 Dallasj 426. in favor of the privilege elaimed 

ii^ Whether the federal courts have a under an act of congress. Gordon 

common law jurisdiction in crimi- t* Caldcleugh. 3 Cktmch, 268. 

nal cases: 4 Dallas, 426. Appen- 24 If the court has not jurisfictien» 

dix, xxvi. the officer executing its pro cess is % 

i6 The supreme couK of the UnUed trespasser. Ifiss v. ffiihtrs. 3 

^^aUs has not power to issue a man* Cranch, 331. 

damas to a seer^ary of state, it be- 20 When both parties are aUaiSj ths 

iiig an exercise of original jurisdic- courts of the Usdted States hare not 

lion not warranted by the constitu- jurisdiction. Mantaht t. JVurmy. 

tion. Marhury v. ^tkdison* 1 4 Craneh, 46. 

Cranch, 137. 26 If it does not appear upon the re- 

17 Congress haye not power to gira cord th4t a sulk might ure beea 
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maiDtained in the eotifts of the U* althoagh the complainant and An* 

' 9iite(i?iS(tote$,between the original par- fendant are both executors, and 

ties to a promissory note, no suit their respective testalors were both 

can be maintained upon it in those citizens of the state of Georgia* 

courts by a subsequent holder. lb. Chappedelaine v. Jkcheneaux. 4 

Sff The supreme court of the United Cranchj 308. 

States has power to Issue the writ B5 In deciding the question of juris- 

. of habeas corpus ad subjiciendum. diction, the court will look to the 

Eocparte^ BoUman ^ Swartivout^ 4 cflnditi^n of the bond on which th» 

Cranch^ 75. suit is brought, and not to the pen- 

£6 The supreme court of the United aity. United States v. MDawelL 

States has no jurisdiction bnt what 4 Vranch^ 316. 

is given by the constitution or laws 36 If two citizens of the same state^ 

of i\L9 United States. 4iCranch^9B. in a suit in a court of their state^ 

S9 Courts which originate in the com- claim title under the same act of 

• mon law, possess a jarisdiction congress, the supreme 4;ourt of the 

which must be regulated by their United States has an appellate ju- 

•ommon law, until some statute risdietion to revise and correct the 

' change their established principles ; judgment of that court in such ease, 

but courts whieh are created by Matthevds v. Zanes. 4 Cranch^ 382. 

written law, and whose jurisdiction 87 The district judge may alone hold 

is defined by written law, cannot a circuit court, although there b« 

transcend that jurisdiction. Ibid. no judge of the supreme court allot- 

80 A court of the United States can- ted to that circuit. PoUard v. 

not enjoin proceedings in a state Dwight. 4 Cranch, 421. 

court Di^gsr.Wolcott, ^branch, 38 In an action of trover, if the judg- 

179. ' ment below be in favour of the de- 

Sl It is incumbent upon the plaintiff fendant, the value of the matter in 

in error, to show that the supreme dispute upon the writ of error in the 

court of the United States has juris- ^upreme court of the United States^ 

diction of the case. United States is the sum claimed as damage^ in 

V. Brig Union. 4 Crunch^ 216. the declaration. - Cooky. WoStrow. 

S^ The supreme court wilt hear mva S Crunch^ 13. 

i?oce testimony to show the value of 39 A. corporation aggregate cannot 

the matter in dispute, upon a ques- litigate in the courts of the United 

tion of jurisdiction. Ibid. States^ unless in consequence of the 

33 The courts of the United States character of the individuals whtf 
may examine info the jurisdiction compose the body politic ; whieh 
of a foreign court whose sentence is character must appear by proper a- 
ofiered in evidence ; and if that fqr- verments upon the record. Hope 
eign court cannot, consistently with Ins. Co. v. Boardman. 5 Cranch^ 57. 
the law of nations, exercise the juris- 40 A corporate aggregate composed 
diction it has assumed, its sentenee is of citizens of one state, may sue S' 
to be disregarded. But the courts citizen of another state in the cir- 
of every country are the exclusive cuit court of the United States. 
judges of their own jurisdiction, so Bank of the United States v. Deve- 
far as it depends upon municipal reaux. 5 Crancftj 61. 

laws. Bose v. Handy. 4 Cranchj 41 The legislature of a state cannot 

241. annlil the judgments, nor determine 

34 If the complainant be a French the jurisdiction, of the courts of the 
citizen, and the defendant a citizen United States. United States v. 
of the state of Georgia^ the circuit Judge Peters. 5 Cranch^ 115. 
court of the United States for the 42 Although the claims of a state may 
district of Oeorgiaf has jurisdietion, be ultimately affeetecT by the deci- 
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ftioti of a cause^ jet if the state be 
not uecessarily a defeodant) tlie 
courts of the United States are bound 
to exereiise jurisdietion. IHeL 

4>3 The iuferiour court of coniiiAm 
pleas for the county of Hunierdbn^ 
in the statt; of ^eW'Jersey^ in Miy^ 
1779, had a general jurisdiction in 
all eases of inquisition for treason^ 
and its judgment, although errone* 
ous^ wa.^ not void, inasmuch as tho 
court had jurisdiction of the cause. 

' I&mpe^s Lessee v. i&nnedy. 5 
Cranchj 173. 

^» The courts of the United States are 
all of limited jurisdiction ; and their 
proceedings arc erroneous if the ju* 
orisdiction be not shown upon them, 
Jtdd. 

4i5 In tOmtucky it is a good gronnd of 
equitable jurisdiction, that the de- 
fendant has obtained a prior patent 
for land to which the complainant 
had the better right, under the sta« 
tute respecting lands; and in exer- 
eising that jurisdiction, the court 
will decide in conformity with the 
settled principles of a court of chan- 
cery. Bodley v. Taylor. 5 Cranch^ 
191. 

^0 Time will be given to procure affi- 
davits as to the value of the matter 
in dispute, so as to ascertain the 
jurisdiction. Sushr. Parker. 6 
Cranchj 2S7. . * ' 

47 The circuit court has jurisdiction 
in a suit in equity to stay proceed- 
ings upon a judgment at law be- 
tween the same parties^ although 
the subpoena be served upon' the de- 
fendant Old of the district in which 
the court sits. Logan V. Ptttrick. 
5 Cranch^ 288. 

48 Although the p^aintiff'be describ- 
ed in the proceedings as an lUien, 
yet the defendant must be expressly 
stated to be a citizen of some one qfi 
the states ; otherwise the cQurts of 
the United States have not jurisdic- 
tion of the case. Hodfj^son v. Bow-^ 
erbank, 5 Craneh^ 303. 

49 The trial of seizures under the act 
of the 18th of February, 1703, " for 
enrolling, and lieensiog ships or ves- 
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sels to be emfdoyed in <the coasting 
trade and fisheries, and for regu- 
lating the same," is to be in the ju- 
dicial district in which the seizure 
-was made; without regard to the 
district where the forfeiture accru- 
ed. Keene t,' United States. 5 
Cranch^ 304. 

SO An appeal from the district eonrt 
of tlie United States for the district 
of Mainey in a ease of admiralty ju- 
risdiction, does» not lie direcUy to 
the « supreme conrt of the United 
States^ but to the circuit court for 
the district of MassacHusetts. Sloop 
Sally ▼. United Skates. Crancn^ 
372« 

01 In all eases in which the district 
eonrt of Maine^ acts as a district 
court, the appeal is to the circuit 
court for the district of Massackti'' 
setts. IHd* 

92 A suit in chancery, by one who ha» 
the prior eqttity against him who 
has the eldest patent, is in nts na-r 
ture local ; and if it be a mere quea- 
tion of title, must be tried in the 
'district where the land lie?. MaS'^ 

' sie V. WnJtts. 6 Ctanch^ 148. 

But if it be a case of coafracf,or£nisf, 
. Of frauds it is to be tried in the dis- 
trict where, the defendant may be 
f found. Ibid. " 

#3 The appellate, powers of the su- 
preme court of the Unittd States are 
given by the eonatitiUtUm ; but they 

' are limited and regulated by the ja- 
diciai act, and other acts passed bj 
eongre^ on the subject. DurouS' 
seau y. The UnUea States. 6 
Cranehf 30i3. 

04 This court h^ appellate jurisdie«' 
tion of decisions in the district courts 
cf Khitucky^ Ohioj Tennessee, and 
Orleans, even in causes properly 
cognizal^le by the district courts of 
the United States.. Ibid. 

95 A genera] assignee of the effects of 
an insolvent, cannot sue in the fede- 
ral .courts, if his assignor could not 
have sued in those courts. Seret. 
Pifot, 6 Craneh, S32. 

56 The citizens of the territory .of 
(hlktns may sue and be sued in the 
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diibict edart of that teiritory, in 
the same eases in whieh a citiasen 
•f EMudcy may sue a»d be sued 
in ike to^fi of Kentucky. Ibid. 


JURY AND JUROR. 

U. United States. 
IIL Mamchusett^. 
IV. J^eio^rark. .• 

V. Fennsf/lvania, 

I. Eng^aM. i 

• » 

1 Juryman may not be cxannned to 
any matter eritninal or infamous, ia 
order to challenge. •^laii. »1 Salk. 

Q Warrant for tales on a trial in a 
county palatine must tome fromlhe 
King's attorney .General. Bex w* 
..Lambe* 4 i/zirr. iil71. r 

U Statutes 4 and 5 Ann* e* 16^ s. 8, 
celatiYB to views, does not extend to 
criminal causes; so that in. tbem 
there ean be nOi rule for a view 
without uatoaleoDseBt^and by stat- 

. ute SfO. 2, e. 23jf it is not neeessA- 
Ty Ihat six of the first twelve jurors 

' impanneled ^idl attend at . Ihe 
view, or at the trid, and the trial 
shall not go offf rokn nonrattendancie 
of the viewei«< Practice concern^ 
ing VieiBS. 1 Aiir. M2* 

•4 A man ehiaUen^ed as a juryman 
eannot be sworn as a italesman. 
Farker v; ThoTntan. ^ Z>. Maym. 
1410. Jfifer. 640. 

Jurors in a writ of inquiry cannot 
lae ehaHenged' ^^on. 3 ^aUc, 8i. 

6 The king may not withdraw a ju- 
ror where the panishment may be 
infunoas. TheKij^ v. Jfffs^ 2 
Sir. 084. 

7 If the inhabitants <tf a distriet have 
enjoyed a prescriptive exemption 
from serving on juries, they are not 
liable to serve under any of the sta- 
tutes relative to juries* Rex v. 
Fa^. 1 Doug. 188. 

8 The venire facias (in an action on 

Italute 7 an4 8 W* s, «, 7, whi^ 


gives an action for a false retortt of 
members of parliament) may bed!? 
corpore caautatus^ that beinga re- 
medial aet. MiddMon v. Wymtj 
in error. Bxcheq. Cham. WiUeSy 

009. 

And since, by statole 24 G. 2, e. 18, s. 
. 3, the venire may be de corpftre co- 
ntitatus in. all actions or infonna- 
lions on ps^nal statutes. Ibid, n. 

9 . A judge at nisi prius cannot ad- 
journ the jury to the court abojve af- 
ter they have been sworn, not with* 
standing the consent of the parties 

. to the cause. Dawson v. Howard. 
i L. Maym, 129. 

10 Since the jury act, the venire fa- 
cias must be de corpore comitatus in 
the actions excepted by the act for 
amendment of ihe law. French q, 
t.iV. WiJUtshire. 2 Str, 1085. 

11 A juror on the principal pannel 
wai challenged, and afterwards 
sworn tA the tales by a wrong 

. name; and though no fault was 
{onnd nitb the verdict, yet the 
court granted a new trial. Fatker 
y. Thereton, 1 Sir. 610. 
iS . In this cause, and also in another 
against Justices of the Peace, the 
court refused a common rule for a 
good, jury, because that is often 
made up of gentlemen who are ia 
the commission. The King v. 
Smith. 1 Str. 2%5, 

13 On a challenge for favour, two ja- 
rers sworn to be triers, and their 
oath was, '^ You shall well and tni- 
ly try whether A. S, {the juryman 
challenged) stands indifferent be- 
tween the parties to this issue. A- 

. no».« 1 SaUc. 152. 

14 If a jury give a verdict on their 
own kflk>medge, they ought to tdl 
Ihe. . court so» that they may be 
•worn as ivitnesses ; and the fair 
way is to tell Ihe couct so before 
they AFC sworn, that they have evi- 

^ deuce to gtve^ Auonyvnom. 1 8aBc, 
405. 

15 When the master k to strike a jo-* 
ry, viz. forty-eight, out of the free* 
holders' book, he shall give notiee 

t^ the ^ttornie^ of btth sidisa to bs 
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. jpres^od ; and if one oemes and the 

other does not^ he that appears 

^hall) aoeording to the ancient 

course, strike out twelve |^ and the 

master shall strike ont the other 

. twelye for him that ii absent «S- 

non* i, StUk. 405, 

i6 Aspeeialjurjnoaiinatedinoneterm 

and a ehai^ of sheriffs before their 

Jbeing struek by the parties, shall not 

prevent the master proceeding to do 

so, without any directions from the 

court. Ueiv v. Mkrt. d. Cowp*M^, 

12 Decern tales granted opon a Satur- 
day, returnable the «/¥ondfay follow^ 
ing, and is the first instanee. Denn 
v. Lord Cadogan et al. i Burr. 273. 

as If, by rale of eon? t, the master is 

ordered to strike a jury, in case it 

he net expressed in sbeh rule that 

4he master shall strike forty-eight, 

.and each of the parties shall strike 

^out twelve, the master is to strike 

/out twenty-four 5 and the parties 

ihavo no liberty to stcike ont any. 

4Amm. 1 8dk. 40a. 

4.9 If the defendant neglects to attend 
:the striking a special jury, the mas- 
•tet* may strike ont twenty-four ex^ 
. parte. jRex v. Bart, Cowp. 4t2. 

'SO A juror withdrawn for a sriew may 
:be sworn at the seeond trial. BUw- 
m V. Barnard. 1 8tr. n. 

S^ Vonrteen jurors on a s^rit of iaqui-^ 
ry, good. Chester y. Crawk^ 2': 
Sir. 1159. 

:S2 Three may join w sever in their 
challrflge in an indietuient for high- 
way treason. Charn^ck^s ease. 3 
Salk. 60. 

33 A special jury of London at the 
bar ik Middks^^ Lockyer v. East 
India Company. 2 Wits. 136* 

Mil Jnrymen pilt npon the pannel a- 
bove eighty years of age, discharged 
by the court ^non. Lofft, 213. 

>25 Jury's representations in favour of 
a criminal alter conviction, eensu- 
Ted. Bex v. ThirkeU. 3 BurraiVSj 

1696. 
iS6 Where a jury is summoned to try a 
particular issue, there may foe a 
tales, where not. Cook's Trial, 3 
JSalk. 3gfi. 


^ Affidavit of a juror, (hat the jary 
having been divided, tossed np, and 

. that the plaintiff had won, rejected ; 
for such conduct is a very hkAi 
misdemeanor in the juror himseu ^ 
and the information must eome from 
some other source, such as from 

. «ome person who had seen the trans- 
action through a window, or the 
like^ Vads v^ JDelavaU 1 Term 
. Bep. 11. 

28 80 the court of C P., after eonsnl- 
tation with the pfher judges, reject- 
ed an application to set aside a ver- 
dict on the affidavit lof a juryina«i 
that it was decided bv lot Owen v. 
VFarburtan. JV^ Uep, 326. 

29 The court will not, j|( n distanc(» 
of time after the trial, a.mend the 

. postea^ by increasine the damages 
given by the jury, although all the 
jurymen join in an affidavit stating 
their intention to have been to give 
the plaintiff «neh inereased dama- 
ges, and that they 4oneeived that the 
verdictthey had given wascaleulated 
to give him sucnsum. Jadcsanx* 
WiUiamsoH. 2 Term Bep. 281. 

30 The proper time for explanations 
of that sort is at the triaL 2 Tev^m 
Bep.2Si. 

31 if after a special juiy has been 
struck, the cause goes off for default 
of jurors, no new jury can be struek \ 
but the cause must be tried by the 
jury first appointed. B. r. Ferry. 
6 Term Bep. 453. 

32 A custom to swear the jurors at 
one court leet to inquire, and return 
their presentments at the next court, 
is baa in law. Davidson ic JU09- 
,crop. 2 Easty 56. 

II. United SUdes. 

1 Where the court will not eaUculale 
interest, without a jury. 2 Dallas^ 

303. 

2 The number an addition of jurors 
to be returned, and the form of the 
pannels in trials for high treason. 2 
Dallas^ BSfi to 342. . 

3 ^ Challenge of a jury retracted, and 
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the juror sworn, on a trial for high 

treason. "^ Dallas^ 3(^0, ' 
4 The circhit oourt will order a^aie« 

in 6/^eciai'as tvell as ttommon jiirj 
* causes. 2 Dallas^ 382. . 

The right of chiillenging 35 jurofs 
pcrempiorily at eominon law, in a 
capital case, remains in all eases^ 
not specified in the act of the 30th 
of April, 1790. 4 DatlaSj 4>l3j li. 

6 The court oanaot direct the sher- 
iff to take a jury from any particu- 
lar part of the county. 2 Dallas^ 
352. 

y It is too late to object to the alienage 
of a jury after verdict. 4 IkUlaSf 

303. 

8 The jurors attending the circuit 
'court of Pennsylvania district are 
entitled to one dollar and twenty- 
five cents per diem for their atten- 
dance. JSxparte Lewis ^ others. 
4 Qranck, 433. 

; 

in. MassachiiseUs. 

1 A juror was put upon the pannel, 
upon his swearing that he had been 
summoned, the constable having o- 
mitted hi« tiame in the return of 
the warranto . Patterson^s case, 6 
Mass. 486. 

2 Application to the sessions for a 
jury to estimate the damages occa- 
sioned by the location of an high- 
way, must be made to the court, 
that shall be holdetiuext ailer the 
acceptance of the/eturnof the com- 
mittee, and not at an adjournment 
of the same term. Chmmonwealth 
V. Sessions ofJ^ToifoUc. 5 Mass, 435. 

If the Sessions improperly reject the 
verdict of such a Jury, a mandamus 
lies to compel tliem to do right, and 
accept the verdict. Ibid. 

6uch a jury must be summoned by the 
sheriff or his deputy, and not by a 
constable. Ibia, 

IV. Mw'York. 

(See Iw DicTMENT "VI. Div.) 
4. It is a good cause of diallenge to 
a juror, that he has previously given 


his opinion on the question in cod« 
troversy betweien the parties. Bloke 
V. MiUspaii^. 1 Johns. Bep, 816. 

2 In an action ^} tarn, nnder the act 
for preventing usury, which gives a 
moiety of the sum to be recovered, 
to the poor of the town where the 
offenee is committed, it is a good 
cause of challenge, tothejuron, 
that they are inhabitants of the 
town. -Woody. Stoddard. 2Johnsr 
Rep. 194. 

Jurors must be free from all manner of 
exception. Ibid. 

8 In case a prisoner on his arraign- 
ment, suggests that be is an alien, 
and claims the privilege of a trial 
by ajurv, demedictate lingucB, the 
eourt of oyer and terminer mav or- 
der such a jury to be summoned iii' 
stanter. The People v. McLean. 2 
Johns. Rep. 381. 

4 The affidavits of juron cannot be 
received, to impeach their verdiet^ 
but they may be received to excul- 
pate the jurors, or in support of their 
verdict. Dana y. Tucker. 4Joftn& 
Rep. 487. 

9 •Aliens, though freeholders and in- 
habitants of the town, are not qoal- 
ified to serve as jurors in a jnstiees 
court, as they are not ^^good and 
lawful men," within the meaning of 
the act. Borst v. Beeper. 6 Jtjms.. 
Rep. 332. 

After a jury have retired to consid- 
er of their verdict, they .may re- 
turn into eonrt, and heaf%vtdenee 
as to any matter about which they 
have doubts. Blackley v. Shddm. 
Johns Rep. 32. 

The court may send a jury back to 
reconsider their verdict before it is 
reeorded, if there is any mistake, 

im. 

After a verdict is pronouneed in eoort, 
the jury may alter it, before it is re« 
^ eeived or recorded, ^hid. 

After a verdict is received, the jurors 
may be pM&lj and either of them 
may disagree to the verdict. IbiiL 

7 Where a juror summoned in a 
cause beforea justice had said ^ that 
if the reports of the neighbolrs were' 
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/correety ibe defendaot was wfoii§; 2 
and the plaintiff was right," this 
M'aa held not to be a sufficient objec- 
tion to his being sworn and empan- 
nelled. JJurdl v. Mosher. 8 Jmna* 
Rep. 445. 

8 8ueb of the inhabitants of the eity 
of JV*.- York as are not members of the , 
incorporation, nor made free of the 
eity. are not exempted from serving 

. as jurors out of the city. Cortelym 
V. Fian Brandt, 1 Johns. Uep. 81 8. 

9 Where a public officer sues for 


The coart cannot direct the sheriff 
to take a jury fi*om any particular 
part of the county. 2 JkUlas^ 252. 


JUSTICES OF THE PEACE* 

I. Bow protected in the Eoeerdae of 

their duty, 
U. Commitments by. 
111. Orders of. 
lY • Other points rdutive to. 
a 
libel in reflation to a trust held ^x L Haw protected in the Exercise of 


cfflciof a struck jury may be allow- 
ed. Livingston \, Cheetham. 1 

. Johns. Ben. %i. 

iO A struekjury was refused on an 
affidavit that a suit was on a policy 
4if insurance, and involved questions 
of intricacy and importance. Snxm. 
1 Johns. Hep. 314. 

^1 Where a representative in Con- 

fress is libelled in respect to his of- 
cial conduct, a special jury may 
be awarded. Thomas v. Bvmsey. 
4 Jolms. Bep. 489. 

12 A special jury will not be allowed 
in an action for a libel on a public 
officer unles the libel relaites to his - 
official conduct. 4 Johns. Bep. 401.' 

d8 A struck jury was refused, in an 
action on a policy, where the plain* . 
tiff claimed a total loss for SfTBOO 
dollars. Wright v. The Columbian 
Insurance Company. 2 Johns. Bep. . 
211. 

14 A struekjury was refused in an 
action for a libel brought by a per- 8 
son who was recorder ofMbany and 
tneuiber of the assembly, as it did 
. not appear that the libel was a- 
gainst his official character. Van 
rechien V. Hopkins^ 2 Johns. Bep. 4 
878. 


Metr duty. 


V. Pennsylvama* 

1 In torts a jury can seldom be ex- 
pected to agree upon the precise 
sum for damages ; a middle sum 
may^ in some cases, be a good mle» 
and though it may be abused, unlets 
the abuse appears, fraud will not be 
presamedi. 2 DaUaSf 06. 


1 Rule nisi tor an information a- 
gainst Justice of Peace, for {inter a- 
aa) making a commitment without 
previously taking the prosecutur's 
oath* who was a peer of the relm, 
and also for neglecting to take no- 
bio prosecutor's recognizance to 

Sroseeute, discharged, these beine 
eemed onlv irregular, not criminaC 
Bex V. Fielding, Esq. 2 Burr. 7i9. 

2 If a justice is empowered to make 
an order for suppressiim; alehonses, 
and, on disobedience, to make jai 

' order for the commitment of the of> 
Sander, the latter order is not a bare 
execution of the first The justice 

. is punishable if he makes the latter 
order without summoning the offen- 
der ; but it is not necessary that he 

. should set forth in the order that he 

. did so. The King v. Venables. 1 
8tr. 680. 2 L. Baym. 1400. . 
Where a city has justices with an 
exclusive clause, the justices of the 
county round cannot act in matters 
of excise. Tialbatv.BulMe. 2atr. 
1154. 

Justices of peace have not juris- 
diction upon the statutes of usury. 
The queen v. Smith. 2 SOk. 680. 
2 L. Baynu 1144. 

In convictions what appears upon evi- 
dence will not supply the defects of 
the charge. 

AU officers actine under a justice's 
warrant within the jurisdiction of 
the justice, are within the protec- 
tion of the statute 24 O. 2. Jack^ 
son^s Case, hajft^ 249* 
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A JiUiioes miidt ^hew a jttst and rea- 
isoeable caose for refasing licences. 
Jlnon* Loffty 31^. 

7 Justices may piead the general is- 
sue to actions brought against them, 
and give the special matter in evi- 
dence; and if the verdict is for 
them they shall have double costs. 
dnon, Lqfftj 373. 

^ A man who acts as attorney shbuld 
not act as justice of peace ; but this 
extends not to charter justices^ w^- 
fum. Lqfftj 620. 

d Justices of peace not protected by 
law in acts done under pretence or 
colour of office. Brook^w v. H(yp' 
kins. Lqfftf 24^. 

A justice may commit on complaint; 
but in strict form the complaint 
should be in writing. Ibid, 

He may commit on his view, without 
complaint, if he has reason to ap- 
prehend the peace will be brdken, 
though not actually broken. Ibid, 

±0 The court will not grant an infbr- 
u mation against a justice of peace 
? who has erred merely from igno- 
rance. Smith ^ atheri v. Daoers. 

ii An action doth not lie ag^nst the 
justices of peace for refusing to one 
A licence to k6ep an inn, or an ale- 
house. Bassett v. Oodscfydly Esq. 
Sf others^ justicig of thepeace for the 
county of Surrp, 3 fftls, 131. 

^2 The court will not suflfbr justices 
of peace to be harrassed under col- 
ourable pretences. The King v. 
WallU Sf Clarke^ BaiUffs^ ^c. cf 
Ipswich, Lafft^ 38. 

But where any thing doubtful appears 
in their conduct, though the courts 
4n a doubtful matter, will intend fa- 
vourably for magistrates in the 
'trust of public justice, they will not 
ipnnish the complainant with costs. 
Ihid. 

43 The jorisdiclidn of justices of the 
peace and commission^ of excise 
are, as to the excise laws, exactly 
the same within their respective ju^- 
ri»dicfions. The Kmg v. White- 
bread. 2 Doug, sm, n, 

i^ Words spoken by a justice of peace 


to a grand jury^ very improper, not 
subject to an indietment, beeanse 
spoken in the execution of his office, 
Imt if he had been a county justice 
they might have been« a ground to 
apply to the great seal to remove 
him from his office. The King v^ 
Skinner, Lofft^ 06. 

Words spoken by a judge in executioa 
of his office are not actionable. lb, 

10 Before a justice is allowed to pay 
money into court, on an action of 
false imprisonment, it must appear 
that he is sued as a justice for some 
misbehaviour ^in his office. Ca- 
simwer v. Ball^ 2 Black, S59, 

16 If a justice convicts without soin- 
mons, there shaU go an information. 
The King v. Mlrngton^ recorder of 
Hertford, 2 Sir. 678. 

17 Authority given to justices of the 
peace must be exactly pursued. Be- 
tween the inhaldtants of the parish cf 
Chittinston and JPisnhurst. 3,Silk. 

470. ^ , 

18 Information against justices of the 
peace for refusing to grant a licence 
for keeping an alehouse, denied, on 
ike ground that nothing but crimi- 
nal conduct can take away their 
discretionary power. JSeo* v. Young 
^ Puts, Esqrs, 1 JSiirr. 056. 

19 Court ordered that directions of 
justices of peace to take security, 
specifying the snms wherein princi- 
pals and sureties should be boond, 
be indorsed ou the attachment of 
the peace. Jiargard Hutt^scaseyor 
Mex V. Boiomaster ^ Epwm^th, 2 
burr, 1039. 

SO A justice need not mention in a 
warrant of commitment that he is 
a justice; but it must appear thi^ 
lie is one on the return to an habeas 
corpus. Every act a justice does 
which he could not properly do oth- 
erwise than as a justice, shall be 
-presumed to have been done by him 
a.s justice. A palaee retains its 
privileges, tliough the court and 
king remove wholly from it. ^ue. 
Whether the commissioners of the 
board of Green Cloth can, as justi- 
ces, commit a man to the porter of 
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the Verge ? EldetUan^s case. 2 L. 
Raym. 978. 8 SaUc. 284. 1 8aUc. 
91. 

21 Where jastices of the peace are 
eomplained of without reason, they 
shall have costs. Bex v. Fdmer 4* 
Baines, Esqrs.etaL 2 Burr, 1162. 

22 InfonnatioQ agaiaat a justice of 
Peace upon a ehars^e of refusing; to 
grant a licence, the reasons assign- 
ed for refusal proving false in fact^ 
denied. UexY.Mhay^Esq. 2 Burr. 
653. 

23 Where property is in question the 
Jus^tLees have no jurisdiction* The 
^ueen v. Burnaby. 3 Salt. 217. 2 
L, Raym, 900. 

M A complaint for an infomation a- 
(gainst a justice of peace proving 
frivilous, Uie attorney, as well as 
the original eomplainer, to pay the 
costs. Rex V. Fieldingy Esq. 2 
Burr. es*. 

25 it is actionable to say a justice of 
the peace is a rascal, a villain, or 
liar, when speaking of his eKeeut* 
in°; his office. *Adon v. Bl^grave. 
2 L. Raym. 1309. 

^6 Justices may order payment of wa- 
ges by indulgence ; but cannot mint 
a warrant, only a snninions. Ss^ter- 
f^old V. Hotlaway. 2 Str, 1002. 

27 Justices of peace have no discre- 
tionary power as to tendering tiie 
oatlis, when appU«ration is made. 
The KiriQ, v. Mwion £f another. 1 
Str. 4^13. 

IZS The court would not hear a mo- 
tion against a justice, for convicting 
without a summons, until the con- 
viction was removed before them. 
The Km^ v. Heher. 2 Str. %i9. 

39 Wlierever justices of the peace act 
uprightly, though they mistake the 
law, no information will be granted 
a&;ainst them. R. v. Jackson. 1 
Term Rep. 633. 

30 An information will be granted a- 
gainst a justice of the peace as well 
for granting as for refusing an ale- 
lieence improperly. R. v. Holland. 
i Term Rep. 692. 

31 If there be auy evidence tending to 
l^ove an ofience, over wUch, a ma- 


gistrate lias a summary jurisdictioii 
y conviction, the court of K* B. 

I cannot judge of the degree of it, or 
control the determination of iho 
magistrate upon that evidence. 6 
Term Rep. 177. 

B2 If justices of the peace acquit a 
defendant against whom an infor- 
mation is laid before tliem for a pe- 
nalty, this court cannot reverse thv 
judgment, though tlte justices stata 
(on a return to a certiorari to re- 
move the Droceedinga hm) evi- 
dence wbien jmma jaekf is soffit 
eient to convict, and no contradic- 

. tory or eiplanatory evidence. A. 
V. Reason. 6 IWyii Rep. 37& 

fid A commitment by a justice of 
peace for a tine certain, as for ±4t 
days, nnder the vagrant act, is a 
commitment in execution, and the 
party is not entitled to be bailed : 
and if another magistrate, on ille- 
gal and corrupt motives, dischai^ 
a person so committed, the court 
will grant an information against 
him. R. Y. R^ BrotJce. 2 Term 
Rep. 190. 

34t Where maststrates are to exeeate 
a judicial fitci^ they moat meet and 
execute it together. Therefore aa 
appointment of overseers by two 
justices separtddyf is bad. R. v.. 
Forrest, 3 Term Rep. 88, 380. 

85 So i» an indenture of a parish ap<^ 
prentice. Seo title Poor. 

And an order of removal, or of filia- 
tion. R. r. HampdM'Ridgwarer 
Inhabitants^ 3 Tenn Rep. 880. 

36 After an* appointment of four over- 
seers, for a parish by the magis- 
tratea at one meeting, they are /imc- 
^io^cio, and neotlier magistrates can 
discharge one of the persons so ap- 
pointed though by his desire, and 
appoint anotlKr ; but the party roust 
i^^peal to the sessiotts to set bis dis- 
charge. R. V. Great-Manow Inhab- 
itants. 2 Eastj 244. 

37 iSbnKe, The magistrates making 
the appointment must be together 
at the time. Ibid. 

88 An order of removal, signed hf 
two justices separately and in diSer- 
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ent eounties, is only voidable, not eertified to him bj (be constsdile 

▼Old : and the parish wishing ta a- that there is none, it is enough. 

void it must appeal to the neit ses- Tk^ King v, Whittock. i Str. 263. 

8iont. JZ. ▼. SMfdd Inkabitanis. B The justices have power to eom- 

4 Term Btp. 506. niit to hard labour idle and disor- 

39 But where the justices act mnis^ derly persons. Mary Freeinan^s a- 
terialiyj as in allowing a poor rate,. Has Tolbot^s Case. 2 Str. 882. 
they may act separately. 3 Ih'm 6 Warrant of commitment in execu- 
Sep. 381y 2. tion after conviction must shew be- 

40 No action oan be brought against fore whom the conviction was, and 
a justice of the peace nr auy act the authority to convict. Rex v. 
done by him in that character with- Fork.^ 5 Burr, 2684». 

•ut giving him a months notice of ^ Justices of peace in England may 

the precise trri£ or jEirocess intended commit a person offending against 

to be sued out as well as of ^ cause tlie Irish law in order to be sent o- 

af action. Lovdaee v. (Jurry. 7 • ver. The King v» Kimberley. 2 

Tenii RepmiSy 631. Str. 8^. 

41 Notice of an action on the case far 8 Commitment as a rogue and vaga- 
false imprisontnent and assault was bond, for leaving his wife and chil- 
held not sufficient to support an ae* dren to be maintained by his parish, 
turn of trespass and false imprison- invalidated, because not all^;ed 
ment. Per YaJtes^ J. Strickland v. therein that wife and children ^ere 
Wordy Sum. Ass. 1767. 7 Term chargeable to parish, mnd because 
Rep. 631, n. • it was not for a limited time. Rex 

42 The lord of a manor, who is also v Hall. 3 Burr. 1636. 

a justice of the peace, is entitled to Order of two justices binds against 

a month's notice of an action brought all parishes, repealed. Inhabitants 

against him for taking away a gun of King's J^Torton^ in Wigron and 

in the house of a person unqualified SowlhiU, Warwickshire. 2 SaUceldf 

to kill game, by the statute 2^ G. 2, 48 1. 

c. 44, jor it will be presumed that 10 Commitment till he gives security 

he acted as a justice. Briggs v. to observe university statutes for 

Evelyn, Bart. 2 H. Black. 2i^. life, ill. The King v. J^omes. 2 

Str. 917. 

II. Commitments by. a The barely being in a suspeeted 

house at a time not unseasonable, 

1 Justices of the peace cannot com- shall never be cause of commitment ; 
mit one in B. R. to the county gaol. but the justices may commit a lewd, 
The King Y.Woodham. 2Str.%2S. idle, and disqrderly person. Rex 

2 Where a man is fined and commit- v. Symonds. l L. Raytn. 699. 

ted for an offence, it ought to ap- 12 Commitment on 35 jEliz. c. 2, (ill 

pear, upon the sentence, whether delivered by due course of law, ilL 

the commitment is to enforce the Yoxley^s Case. 1 Stdk. 351. 

payment of the fine only, or by way 13 The commitment must specify 

of distinct punishment. JDr. Gfroen- what gaal the party is sent to. The 

veW^s Case, l £• Raym. 213. . King\. Smith. 2 Str. 934. 

8 Where there is a commitment by 14 Unmarried woman committed for 

tvurrant, the officer must return the disobedience to an order of bastardy^ 

warrant ; otherwise of commitments a subsequent marriage no cause for 

by court to a proper officer in exe- discharging her. Rex v Taylor., 3 

cution. King v. Clerk. 1 Salk. 349. Burr. 1679. 

4 Where power is given to a justice 10 Whether justices of the peace have 

to commit for want of a distress, if not the power of conimittiDg a pav- 

he state in his warrant that it is . per for refusing to answer questions 
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)^eta(ive to his settleiQenl; ? X J^m 

16 Uiid^r sta^tiUe 10 0. 8^ t^ 44$ b. 7^ 
a justice of the peaee^ after eoayUt- 
iog a haekuey coachoiaii for feius- 
ing to go with hiti eoaek^ may :iim: 
medii^tely eouuiut him to the bouie 
of cocreciionif he do not pay the 
peoalty. Duck v. MdingUm.. 4 
Term JRep* 447. 

17 The« praetioe of one maf^ittrate'd 
graotiiig a supersedeas to the warrant^ 
of another wjthaut auy formal and. 
l^al examination is unwari'antabte. 
jB. V, R. Brooke. ^'"lirmRep. tao* 

18 A commitment in execution hy a 
magistrate- must state that the par** 
ty has beciiiCom?icfei.* setting forth 
that he was charged on oath with 
the offence is iosutlicient. J2..y. 21 
Cooper. 6 Term Rep. 509. 

19 A commitment in execution of a 
roguei and vagabond under statute 
23 6« 3, c. 889 should state that, the 
defendant was apprehended with 
the implements.. of housebreaking 

■ upon him at the time of such appm* 
prehension. R. v. J, Brown. $ 
Term Rep. 26. . . 

20 One magistrate committing the- 
mother of a bastard child to custo- 
dy for not filiating the child isiyet 
entitled to the prerious notice of ac« 
tion required by the statute 24 Q. .3, 
e.44, though by the statute 18 Eliz. 
c. 3, 8. 2, jurisdiction over the subject 
matter is given to two magistrates. 
Weller v. Toke. 9 East^ 861. 

2i A miUtimus or warrant of eommit^^ 

. ment from a justice of the peace 

ought to recite the complaint on 

which it was founded. Common* 

wealth V. Ward, 4 JUots. 496. 

22 A warrant of commitment issued 
by justices of the peace is Uiegal^ 
unless it state some good cause cer-*^ 
tain, supported by Mth. Expartey 
Burford. 3 Cranch^ 448. 

23 A person may be committed by one 
mas^istrate upon an affidavit made 
before another. Exparte^ Botlman 
and Swartwout. 4 Cranch^ 76. 
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i Ordef tot noil payment of small 
tithes was quashed^ quia said •nly 
upon ebmplatut generally, and the 
7 a&dL 8 Yil.Sif e. 6» requires the 
complaint to be in writing. The 
King V. Fume^r 1 Str. 264. 

2 In orders to discharge.apprentieesy 
th^ very disehiirge binder seal need 
not be returned. Anonymous. -2 
8alk. 470. : 

3 A justice cannot join in removing 
ing a pauper from his own parish. 
Between JParishee </ Qreat'-Chmie 
and lOennington. 2 Str. 1173. 

4 Contributory parish orders maut: 
he to. raise e^ certain sum, not se 
much, in the pound merdy. I'be 
King V. IhfmbUante of .TeUcombe. 
Iw8fier.8l4.. " 

$ Justices of peace may supersede their 
' own order quia improvide emanavit* 
Parish of Fimcras v. Rumkdd in Sus- 
sex^ 1 ^(r, 6. *c 

6 An order was made ttpon the 3^ 
Elix. fd! a neighbouring parish im 
contribute so long as we the said 
justices shall think fit } it must be 
.quashed, for the discretion that 19 
left in the justices was to the quan* 
turn, and not as to the -duration of 
the contribution. The King v* 
The InhabitantB St. Maty the Vir^ 
gin^ in MarlboTougjh. 2 Str. 700. 

7 Justices cannot order money to b* 
returned ondiseharge of an appren- 
tice. The King v. VandeUer. l 
Sir. 69. 

8 . Od the remotal of clerk of the 
peace, the evidence need not be set 

. out in the order. TheKlngv.Idoyd. 
2 Str. 996. 

9 Ord^r of sessions, euashing an or« 
der of justices, itself quashed, be^ 
cause there was not a sufficient al- 
legation of the Want of jnriddictioit 
of the justices making the first or- 
der. The Parsish of Mhrighion v. 
Skwtom. 1 Str, 30O. 

10 TM complaint may be to one jus^ 
tice, the order of removal must be 
bv two. The King v. Inhabiiarits 
of fVestwood. 1 Str. 73. - 
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11 The father- Bi»tbauni to maintain 
the son's wife. The King v. Demp' 

i2 In orders for paying vages it ought 
to appear that: th^ service was rela- 
ting to husbandry. The King r. 
Hetling. 1 S^. 8. ' '> 

13 Evidence of fraud is not sufficient 

in an>order. Bektem 4he Parishes of 

. Kirkton and Weston in ^a^ngham- 

> shire. % 8tr, lld^. • '- > 

14i Where an order of bastardy is 

; made originally at sessions (as it 

may,) i^ii. if a summons sh(»uld not 

be set out P The H^lng v. Cleg, 1 

Str.A75. 

15: Order to pay money to a poor per-s. 

> son, mu9t mention him to be poor 
-and impotent. The King v. mhab- 

itants of Hyworth. 1 8tr. 10. 
16 Justices of the peace cannot make 
an order:for parish offi^cers to seize- 
of the goods of the putative father 

• what they (the. officers} shall judge 
proper to secure the^parish ; 18 and 
iA Caar. ^ e. 12, s.'lU. Justices* 

• eannot cancel > the patative father 
of A bastard ehild to give security 

'.to pay the money ordered bv them 

• for maintenance, uriiit after he has 
omitted paying some part of it ac- 

'. cording to the order, 18 Eliz. e. 3. 
. If an order of filiation is removed 

• into the King's Bench and quashed, 
the court will notv leoinpel the repu- 
ted father to give security to appear 

' at the sessions f but if the original 
' order remains at the sessions, and 
an order of sessions confirms, it is 
quashed ; the court of Ring's Bench 
will compel him to give such* secu- 
rity. TM ^men v. Chaffey. i 2 L. 
Batfinond, 858. 8 SaUc. 66, 

if Complaint that H. is likely to be 
chargeable, not enough without ad- 
judication I but whereas it appears 
to us, on complaint, &c. that H, is 
likely, &e. is sufficient. The In- 
habitants ofSuddleeomeand Burwash. 
2 8aJk.^9i. 

18 Money may be ordered to be paid 
to the overseers ; order quashed be- 
cause the words of adjudication 
were in the singular AUiaber iltst^itcl 


of the plural. < By 18 £Iiz. c 7^ 
sessions must proceed on reeogni- 
zanoe; by 3 Can 1, mav commit. 
Meginaw. Weskm* 1 8aUc. 22. 2 
L* JRaym. 1197. 
19 Order of the Justices upon several 

• Qoaken for payment of tithes, eon- 
irmed At Sessions, established. Bex 

- y. Wakefield ^ ali l Burri4i85. 
^ Want of adiudieation of last legal 

settlement, ill. ' The InhtUtUants of 
Berry and iirtrndeL 2 8aik. 479. 
2^ Order bf Justices appointing more 
than four overseers, bad. Bex v. 
Loxdate and four others. 1 Burrows^ 

22 An order upon a father to nsake 

. his daughter an allowance, must 

state tlra.t she is either poor, or 

• likely to become chargeable. Tlie 
Inhabitants of the Parish q^ 1^. Jin- 

•'.drew Under^aft in London v. Jacob 
^/kndex de Bretcu l L. Raym. 699. 
2& Order reversed is final only be- 
tween ibt parties ; order eonfirmed 
. or not appealed from, is final as to 
all the world. 3^ Parish of 
,^Swanscomb and ^hen^peld. 2 SaUc. 
492. 
^':^n order to discharge an appren* 

- tice was quashed, because it was 
to the trade of a tallow chandler, 
which is a trade not mentioned in 

. the statutes ; besides it was under 
the hands and seals of three justi- 
ces, when that statute requires there 
should be four. Priniing^s Case. 3 
SaUc. 41. 

25 Informed that B. is the place of 
legal settlement, ill. Betweenihe 
Parishes of Trobrid^ and WesUm. 
2 Salk. 473. 

26 Order of complaint of warders of 
Christ^s Church Hospital to over- 
seers of the poor, to receive a child 
dropped there^ quashed, for not say- 
ing the parents were unknown, and 
that the child was liable to become 
chara;eable. Christ^s Hospital Case. 
2 Sauc. 485. 

27 Order to remove B. because father 
last settled there, ill. Inter Inhab- 
itant Dumbletfm and Beckford. 2 
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39 Order of vemoval^yoB appeal binds 
not a third parish, nor parly. The 
Inhabitants of Si, Michael Bedenham 
and ICingston-Boiwsey. 2 SaUc 486. 

29 Orders made upon 43 Eliz. e. 2, 

' must be at the quarter-sessions. 
The King v. Tumoch. 2 8aUc. 474. 

SO Tm'o justices order not appekled 
from, binds the whole parish upon 
'which it is made, till a new settle- 
ment is gained. The Ir^bUants of 
Thaekham and Finden in Sussex. 
2 SaUc. 480. 

ai Justices need not be said to be of 
the division. EiixabeOi dshley^s 
Case. 2 8alk. 480. , 

Z2 Order in exeeution of a former or- 
der, ill. The Kin^ v. The Inhabi- 
tants of Long-CritchelL 2 8aUc. 

489. 

43 Order of bastardy under the hands 

■of more than two justices, well. 

Hattm^s Case. 2 Saikeld, 477. 
•%4 Place of last legal -settlement must 

be uti^d^ed. Ir^mbUants of 8t. 

OileSy Cripplegate imd Hackney, 2 

Saikeld, 4*^8. 
^B Order for dideharging an appi%n- 

ti«e, the mtisrternot appearing, good. 

bin&n^s Case. 2 Satk. 400. 
•86 An ofdet of jastices not void, but 

Toidable. Mm v. Biggs. 2 8aUc. 

674. 

47 Orders of justices are to have eve- 
ry intendment in their favour. The 
King V. Waveli. 1 Doug. 115^ 

^8 If a justice is empowered to make 
an order for suppressing alehouses, 

' and on disobedience to make an or- 
der for the commitihen); of the offen- 
der, the latter ^rder Is not a bare 
execution 6t the irst. The justice 
is punishable if lie makes the latter 
t)rder without summoning the offen- 
der i' but it i^ not necessary that ho 
should set forth in the order, that 
he did. The King v. Venabks. 2 
L, Raym. 1405. 8tr. 630. 

^9 To maintain his bastard till the 
age of fourteen. The King v. Bare* 
baker.' 2 8alk. 478. 

"10 Justices residine; in the county not 
enough. The King v, Dobbin, 2 
8alk. 474. 


41 Order of bastardy ill, because ex- 
aminatiias b^ one justice only. The 
King V. Beard. 2 Salk. 478. 

42 Order for wages generally shall be 
intended for wages of husbandry. 
The King v. Gregory. 2 8tdk. 484. 

48 Order made by two justices, though 
not of the division, good. Ashley's 
€ttse., 8 8aUc. 208. 

44 The words ^'in comtaJbu pruedicUP^ 
in the body of the justice's order 
do not refer to the county in the 
margin, Jinon. 2 L. Raym. 1304. 

45 Spiritiial order eonciuding, if the 
court should be of opinion, ill. Jt- 
nonymaus. 2 Salk. 486. 

46 First order laili^, all anbse^ent 
fall to the ground. Jimmymcus. 
2Salk.4>S2. 

47 One Justice alone conld not imder 
12 Anne, stat. 2, c. 23, send a va- 
grant to the place of his last settle* 
meat. Inhabikmts of Bomber v. /n- 
hahitamts of HanmngUm. 2 L. Bay' 
numd^ 1360. 

48 An order whieh is diseharged on 
an appeal, binds only the contend- 
ing parishes, but if it is affirmed on 
an appeal, it is eonclnsive. Myn^ 
tan Parish v. Stony l^ratford. 8 
Salk. 260. 

40 Justices have power to make an 
order for wages, but not for work 
done. The Queen v. Corbet. 3 
Salk. 261. 

00 The court of B. R. will intend ev- 
ery thing in an order of jtstices to 
he right, unless the contrary appear. 
R. V. Aire and Calder Navigation. 
2 Term Rep. 666. 

5i Every reasonable intendment will 
be made in favour of an order of 
justices. Therefore where an or- 
der of bastardy, reciting that it had 
appeared to the justices on the oath 
of R. T. that the said Mary Cole 
(refering to the title in which she 
was named as Mary Cole deceased) 
was delivered of a bastard child, 
&c. ; and further^ that tipon the eX" 
amination of the said J^L C taken 
on oath, &c. dated^ &c. in the pre- 
sence of the said R. T., the said M. 
C. upon her oath charged the de- 
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fondant with being the father, &e. ad« 
jadged that therefore ypon examia- 
aUuD of the cause and eircumstanees 
of the premises, as well on the oath 
of the said M. C. before birth so 
^ken^ and also upon the oath of the 
said R. T., that the defendant 4vaii 
the father, and that he should pay 
«o much, (kc. ; the eourt will. intend 
(especially aher appeal confirming 
the order) that Jf. C, was dead at 
the time of the order made, and 
that her examination on oath before 
taken in writing nnder the statute 
6 G. 2, c. 31, was verified on the 
oath of R. T. before the magistrates 
making the order ; which examina- 
tion is sttfiieient after the death of 
the mother to warrant a subse- 
quent order of filiation. B, v. Clay" 
toTu 3 East, 5S. 
0^ The^eourt of B. R. will not go in* 
to any question not intended to be 
referred to them by a ease stated at 
the court of quarter sessions, on an 
appeal against an order of justices* 
2 Term Sep. 666. 
03 It must appear on an order made 
by a justice that he had jurisdiction 
to make it, otherwise it is Foid. jB. 
V. Iluleotty InhabUants, 6 Term 
Rep. 583. 
&4f An order of two justiees founded 
on the statute 5 G. 1, c. 8, (for 
providing for the families of ab* 
scondtng men out of their estates) 
. should state how much of the goods 
or rents of the fugitive should be 
seized by the parish officers, and 
the subsequent order of confirma- 
tion by the sessions should specify 
the quantum of relief to be appro- 
priated out of the goods and rents 
«o seized, and limit a period for 
such appropriation ; supposing such 
prospective order to be good, and 
that <he orddr is not to. be confined 
to the discharge of expences already 
incurred by the parish. Stable v. 
Dixon. 6 East, 163. 
05 And quere, if the originid order be 
defective in the particular mention- 
ed, whether the sessions can make 
H good by an order of confirmation 
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directing the parish officers ^^ td re« 
ceive 71. 16s; rent, of the rents and 
profits, &c. towards the discharge of 
the parish lor providing for the par- 
ty's wife," 6&c. Ihiid. 

06 But, at any rate, a payment of one 
. sum of 71. 16s* u a sufficient com- 

Idiance viith such order, on the on- 
y ground of construction on which 
it can be supported. And the ten- 
ant in whose hands the rent was 
(seized .cannot justify in covenant hy 
his landlord for rent in arrear, the 
retaining a second sum of 71. t6s. 
out of the second year's rent upon 
the supposition that such order of 
seftsioas extended to enable the par- 
ish officers to receive so muehnnnu- 
ally out of the rents ; for in that 
view the order would be bad in law 
' upon the faee of it, as an indefinite 
order for the annual payment of such 
a sum, without any limitation of 
time, or until further order. Ibid, 

07 If it do not distinctly appear on 
an order of removal, that the jus- 
tices who made it had jurisdiction, 
it is a nullity, and not merely voida- 
ble rand tlie parish to which it is 
directed may object to it at any dis- 
tance of time, though they never ap» 
pealed against it, and though they 
nave acted under it for 20 years. 
JR. V. Chilverscotonltihah. S Term 

' JBep. 178L. 

08 Where two counties have been 
mentioned in the antecedent part of 
an order oi removal, the justiees 
making the order must state them- 
selves to be justices of tlie proper 
county ; and it is not enough to de- 
scribe. theiUftelves justices of the 
peaee in and for the said county, 
although the proper eounty were 

' named in the mai^in, and were also 
named last before such description 
of the justices. R. v. Jlfoor OrU' 
ehell Inhab. 2 East, 66. 

00 An order of removal signed by tiro 
justices separately, and in different 
counties, is ontly voidable, not void ; 
and the parish wishing to avoid it 
QiD5t appeal tV the^ ne^t te/Mions* 
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Eex r. StotfoldlnluA. 4 Term Rep. 

60 An order of a justice for dischar- 
ging; a §erYant from her master's 
service under statute 5 Eliz. e. 4, 
^as held voidy (and not merely 
voidable,) because it did not appear 
on the order itself that she was a 
servant in husbandry. 6 Term Rep. 

61 Wliether the insanity of such a ser- 
vant be a good cause for disehar- 
gin<; her P Qu. 6 Term Rep. 5B3. 

62 An order for reimbursement under 
statute 33 G« 3, e. 8, s. 3, made up- 
on the parish for which a.substitute 
in the militia serves, to indemnify 
the parish in whieh such substitute's 
family shall have become chargeable 
and been relieved under an order of 
main ten ance^ must be made by the 

. aame magistrate aud at the same 
time as the first order of mainten- 
ance ; and notice of such order of 
reimbursement ought to be served 
upon the parish to be affected by it 
before they can be proceeded a^ 
gainst criminally for disobedience 
to it. Rex V. ^Ledbury Inhab, 7 
Term Rep. 558. 
4^3 A justice of the peace cannot re- 
quire one to find sureties of the 
peace, but until the next court ; nor 
can he sentence one to the payment 
jot costs, who refuses to find sure- 
ties. Commonwealth v. Morey. 8 
Mass. 78. 
M A previous order of a justice is 
not necessary where security is gi- 
ven by bond for the maintenance of 
a bastard child, or helpless panper ; 
but only in case of the voluntatT ap- 
plication of the pauper himself for 
relief. FaHsandSmith^overseers^^e^ 
V. Belknap. 1 Johns. Rep. 4#6« . 

lY. Other points relative to. 

i A justice of the peace has no aa« 
tbority .to direct his warrant to a 
private person. %Mus. 488. 


Queere, if he may not do it when no 
officer is to be had to serve it. 
Ibid. 

S In a proeeeding before a justice of 
the peace for an offence, the fact 
must be secretly charged, but a rigid 
adherence to forms will not be re- 
quired* Commomceatth v. JHesaen" 
ger. 4 Mass. 462. 

Thus in a complaint against one for 
sabbath breaking, it is sufficient to 
allege the fact on the Lord's day 
generally^ and to conclude the 
complaint, ^' against the statutes e- 
r nacted for the due observation of 
the Lord's day" so if the complainant 
does not shew on whose behalf ho 
complains, nor what penalty the de- 
fendant has forfeited, nor how tha 
forfeiture is appropriated. Ibid. 

3 A conviction by a justice of the 
peace on the information of a party 
f^uilty of a breach of the peace, is no 
bar to an indictment for the same of- 
fence. 4 Mass. 477. 

4 A recognizance for keeping the 
peace should be taken returnable to 
the next court of common pleas : and 
when taken on a charge of a baila- 
ble offence, should be made returna- 
ble to the next court having juris- 
diction of the offence* C^tnon- 
weaUh\. Ward. 4«%8S. 497. 

/^ ^U6re, Whether the act of Con- 
f^ess abolishing the fees of the jns- 
tices of peace of the district 
4if CotiimUoj can affect those 
justices who were in commission 
when the act was passed. UnUed 
States Y..More. 8 Cranch, 109, 

j5 Ajustieeofthepeaeeofthedistrictof 
CohimHa, is an offioeyrof the govern- 
ment of the United States^ and ex- 
empt from militia duty, ffiser. 
Withers. 8 Cranehj 831. 

7 A magistrate, who is found acting 
as such, must be presumed to have 
taken the requisite oaths. Exparte 
BMnwn & auwrtwout. 4 Cranchf 
7e. 
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NEW-TORK. • 

I. Jurisdictidn, 

II. Error for which kis judgment 
is reversed, 4i*c. 

III. Error cured, ^c. 

IV. Pleadif^s mid proceedvf^s in, 

I. JurisdicUoTL 

1 Where a Wlurknt was issued by a 
jastiee against two joint debtors, 
and one only was taken, and the 
otlter did not appear, it was held, 
that the justiee could not proceed to 
give judgment, until both defendants 

* \vete brought into court. Jones Sf 
Crawford v. Reed, 1 Johns Cas. 2d. 
^ N. B. By the idth section of the 
revised law, passed the 7th otAnril, 
1801, justices are empowerea to 
give judgment aj^ainst joint debtors, 
where one only is served with pro- 
cess. 

2 In an action before a justiee, the 
plaintift*'s declaration may contain 
several counts, for several causes of 
action, for 25 dollars each, if they 
jdo not in the wht)le amount to more 
than the sum of 200 dollars, and the 
plaintiff concludes with stating his 
damages at 25 dollars only. Ttd' 
He V, J^astou, 1 Johns. Cas. 25. 

4/ A justice has no power to adjotim 
' a cause for a longer time than six 

days, without the consent of parties. 

Palmer v. Green. 1 Johns. Cas. 101. 
B A justice of the peace has no joh 

risdiption in actions for a malicious 

prdsectttion. Main v. Prosser. i 

Jt^jis, Cases, ISO. 

6 Justices of the peace have no ju- 
' ii^diction, in actiofis by or against 

executors or administrators. fVells 
T. Mwkirk. i Johns. Cases, 228. 

7 Justices of the peace may inaoire 
into demands to the amount or 200 
dollars, if the plaintiff claims no 
more than a balance of 25 dollars ; 
and the declaration may state a de- 
mand to the amount of 200 dollars^ 


provided -it concludes with demand- 
ing damt^s to 25 dollars only. 
CmiU V. Dolfh. l Johns. Cas. 33d, 

8 A justice cannot, on his own mo- 
. tion,. adjourn a cause more than 

once, and that for a time not ex- 
ceeding five days, after the return 
of process. Gamage v. Law. % 
Johns, Sep. 192. 

9 If a person be brought before a 
justice, on a charge of 4i suspicion 
of felony, the justice may disehaige 
him if he is satisfied that there is 
no ground for the suspicion. Sceot 
V. tabcock. 2 Johns. Bep. 203. 

10 A justiee of the peace, has power 
to award a tales de eircumstantibus, 
in case of a default of the jurors 
summoned on the venire. Zeely r. 
Fansen. 2 Johns. Rep. 386. 

11 Where a justice has oiuse adjourn- 
ed a cause, for three months, at the 
request of a party, he cannot grant 
a second adjournment, at the re- 
quest of the same party. Totvnsend 
V. Lee. 3 Johns. Mep. 435. 

12 A corporation cannot be sued in a 
justice's court. CdXSackie Church 
V. Mayni. 5 Johns. Bep. 347. 

13 A justice cannot enter a judgment 
^ by confession against a party on a 

' written request, on his own knowl- 
edge that such writing was the 
hand-writing of the party, and with- 
out any process or further proot 
Martin Sf another v. Moss S^ anoth- 
er. 6 Johnsori^s Rep, I2ff. 
tit A corporation may sue, tholigb it 
cannot be sued, before a justice's 
eourt. Hotchkiss v. The Aeligimis 
Baddy in Homer. 7 Johns. Reports, 
856. 

15 The right of a justice to adjourn a 
cause, of his own motion, must be 
claimed and exercised, at the re- 
turn of the process ; if the first ad- 
jonri^ment is made' by consent of 
parties, the justice cannot, of his 
6^^ motion, adjourn (he ^anse a se- 

^ cond' time. '^ Stilmore v. Ludam. 7 
Johnsan^s Reports^ 526. 

16 But the plaintiff having consented 
to the second adjournment, and the 
defendant making ne objection^ it 


J[OSTICE« CO0RT I. D. 


327 


t$^ii$ held to have been made by eon- 
seat of b^th parties. Ibid. 

i7 Where a justiee, after a suit was 

. comiaeneed). moved into a part of a 
hoase wlii^re a tavern was. kept, and 
there tried the cause, while the tav- 
ern was kept in the other part of 
the house ; it was hek! that tne jus- 
tice, under the iSth seetion of the 
act, (sess. 31, c. 204,) had no juris- 
diction, and his judgment w^ re- 

• versed. . Low v. Mice. 8 JoJms* Bep. 
.409. , . 

is In an ac^n before a justice a ve- 
nire was '.isilied to summon a jur}-, 
which was delivered to the defend- 
ant. Tiie defendant appeared. aV 
the time, hut the venire was itot re- 
turned, nor did the jury appear; 
and the justice^ although the de- 
fendant olvjected, proceeded to try 
the cause, and ^ave judgment for 
the piaintiff. It was held that af- 
ter a venire had been issued, the jus- 
tice had no authority to try the 
cause, without a jury, it not a|)pear- 
iiig that the venire was improperly 
suppressed by the defendant; ami 
that the justice ought to have issu- 
ed a second venire^ the iirst not hav- 
ing been returned. SebringY'^yhee- 

, don. 8 John». Rep. 458. 

i9 A justice of the peace has eogni^ 
zance of an action of trespass on the 
ease, for enticing away the wifSe of 
the plaintiff. Chase v. Hale. 8 
Johns. Bep. 46 iv 

• . . • 

11. Error for which kis judgment is re- 
versedf Sfc, 

1 If it appears, on the return to a 
' cerHorari to a justice of the peace, 

that tlie court was held at a differ- 
ent place from that mentioned in 
the summons, and a judgment was 
given by default, it is error. (Jose 
V. Vanjyess, 1 Johns. Cases, 348. 

2 If a justice overrule an objection to 
a juror, and the party goes to trial 
on the merits, it is no waiver of the 
exception, nor does it preclude hi m 
from taking advantage of it in er- 
ror. Blake v. JUillspaugh* i Johns. 
Bep. 316. 


I Where some evidence ia offered be- 
fore a justice, the court ,will not re- 
verse his judgment because it was 
too light or insufficient to support 

, his judgment. Fisher v. Chandler, 
i Johns. Rep. 605. 

^ If an attorney of the defendant of- 
fer to make affidavit of the absence 
of a material witness, and request 
the adjournment of a cause hefore a 
justice, such affidavit ought to bo 

...received, unless some special cause 
to. the contrary he shown. 8eer»y* 
Gundy. 1 Johns. Bep. 514. 

5 ^ If th^ justice before whom a cause 
f is tried be sworn as a witntfes, 
\ though the oath be administered by 

another justice,, it is error. Perry 
V. Weipmn. i Johns. Bep. 520. 

6 In an action before a justice of the 
peace, the plaintiff was nonsuited^ 
but the justice awarded no costs. 
On certiorari, the judgment, was 
held incomplete, and incapable of 
affirmance or reversal. JUcnadl v. 
Weller. 2 Johns. Bep. 8. 

T' If a judgment of costs on a nonsuit 
be given, a certiorari will lie on 
such judgment. Smith v. Suits, 2 

V Johnson^s Reports, 9. 

8 Where, in a suit hefore a justice, 
. there was a de&ult of jurors, and 

Ihe plaintiff asked for a new venire, 
but the justice nonsuited him, be- 
cause he lUd not ask for an adjourn- 
ment, or a tales, this court reversed 
the judgment given below, for th» 
eosts. Ibid. 

9 A justice of the peace cannot d<e- 
eide from bis own previous knowl- 
edge, but on evidence only, produc- 
ed before him in court. Burling'- 
ham V. Dyer. 2 Johns. Bep. 189. 

10 A justice of the peace may ap- 
point a guardian aa litem ; and if 
an infant appear by attorney, it is 
error. Mockey y. 6rey. 2 Johns^, 
Bep. 192. 

II If on a return to a eertioTariy it 
clearly appears, from the evidence 
on both sides, that the plaintiff had 
no right to recover, the court will 
reverse the judgment, on a verdict 
&v the plaintiff^ though no error in 
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law appear. JYicdU t. Dwdap. 2 
Mms, Bep. 195. 

13 Where a defendant was brought 
before a justioe, on a warrant, and 
at the request of the defendant, 
with the eoDsent of the plaintiff^ the 
cause was adjourned to another day, 
when the parties appeared, and the 
defendant requested a second ad- 
journment, on account of the ab- 
sence of a material witness ; it was 
held, that the justice was bound, on 
the defendant's ofterine to give se- 
curity, to grant a further adjourn- 
ment, and that the time might be ex- 
tended to three months, as this was 
not a ease within the 7th section of 
the ten pound act, allowing an ad- 
journment for 12 days only. Eos- 

* ton V. Coe» 2 Johns. Rep. 383. 

13 Where the defendant, who was su- 
ed before a justiee^ on a note, and 
niegleeted to set off a.. demand for 
damages, for the breach of an a- 
greement, though he had not then 
paid or suffered any actual damag- 
es, but the agreement was broken, 
it was held, that he oould not, af- 
terwards, (having been obliged to 
pay a certain sum by way of dama- 
ges, in consequence of the plaintiff's 
non-performanoe of his agreement,) 
sue for, or recover the damages for 
the breach of the agreement Me 
Kerras v. Gardner, Z Jokn^ Bep, 

137. 

14 Where the defendant indorsed on 
a warrant, a written request to the 
justice, to enter judgment against 
him for whatever was the plaintiff's 
demand, shown to the satisfaction 
of the justice, and on the next day 
desired the justice not to enter up the 
judgment, as he had since discover- 
ed Uiat the plaintiff demanded more 
than was due to him : it was held, 
that such a consent or request was 
revocable, and that the justice 
should not, after sueh revocation, 
have entered up the judgment, bat 
have awarded a trial to ascertain 
the amount. Oalev.Chase. ^ Johns. 
Bep. 147. 

15 In action of debt before a justice, 
on a judgment obtained before a* 


nother justice, a cetifieaie, tindcf 
the hand and seal of the justice^ 
whose hand writing was proved by 
the witness, was held not to be suffix 
cient evidence, on a plea* of nul UeL 
.record. The certificate' should be 
proved by the justice himself, or a 
sworn copy of his ' minutes be pro- 
duced. JnPCarttfY. Skerman. 3 
Johns. Bep* 1^29. 

16 Where a cause has once been sub- 
. raitted to. a jury, by a justice, he 

cannot afterwards, take it from the 
jury, and nonsuit the- plaintiiL 
Young V. Hubhell Sf Boot. B Johns. 
Bep. 430. 

17 Where the evidence given at the 
trial of a cause, before i justice, is 
set forth in the return to a cerii' 
orarip the court will decide, wheth' 
er it was sufficient to support the^ 
plaintiff's declaration, and if tbey 
cotksider it insufficient, the jodp;- 
ment below will be reversed ; but if 
the evidence is not stated in the re- 
turn, the court will presume, that 
it v^as sufficient to support the dec- 
laration. Kidder v. Townsend. 3 
Johns. Bep. 435. 

18 Where a defendant M^as summon* 
ed to appear .before a justice, on 
a certain day at a certain place, 
and the parties appeared, at the 
time and place, but the justice 
did not attend, and sent la writ- 
ten, note adjourning the cause to 
to a future day ; on which day he 
attended with the plaintiff, and tiie 
defendant not appearing, the cause 
was heard on the part of the plain- 
tiff, and judgment given in his fa- 
vour; it was held, that.the adjourn- 
ment was irregular, and the defen- 
dant was not. bonnd to attend fur- 
ther, and that the subsequent pro- 
ceedings by the justice were null 
and void. Wiest v. Cr it singer. 4 
Johnson's Reports^ 117. 

19 A justice cannot permit a party t9 
. appear by attorney, from his own 

knowledge of the fact, that the par- 
ty is absent at the timel and out of 
the eounty. He must have proof 
of the fact. Bosdcrans v. Var^fAn^ 
twerp. 4 Johnson^^ BeportSy 22^- 
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Sb A jiidgoleiit entered by a jngtice^ 
on the eoiifesaion of the party for 
such sum as ^B. and B. should a- 
ivard) made before the award was 
deeiared, is bad. A confession of 
jadgment must be for a sum eertaim 
JVi'chols Y. HewiUt 4 Joknsori^s Be- 
ports^ 4d3. 

^1 A plaintiff in a jdstice^s eonrt may 
withdraw and be nonsuited, before 
the jury give in their verdict. Piatt 
V. Storer. S Johns. Rep, 346. 

Q2 Where a justice adjourned a eaUse 
until 10 o'clock) A. M. and the 
defendant appeared at the time 
and place, ana after waiting until 
past 12 o'elock, went away, and the 
justice came soon after, and pro* 
eeeded to hear the cause on the part 
of the plaintiff, and gave judgment 
against the defendant, it was held 
to be erroneous : A party is bound 
to wait a reasonable time only. 
l^ft V. Qrosfent. 5 Johns. Rep. 353. 

^3 If parties appear before a justice 
by attorney, it is error, though it be 
by mutual consent, it being contra-' 
ry to the express direction of the 
statute ; but if the plaintiff in error 
only appeared by attorney, he can- 
not allege it for -error. Smith v. 
Goodrich. 6 Jfohris. Rep. 353. 

S4 In an action before a justice of the 
peace, the party in whose favour 
the judgment has been rendered, 
may bring a certiorari, if the jus- 
tice, by erronec* sly rejecting evi- 
dence, has diminished the amount 
which the party would otherwise 
have been entitled to recover. BiS" 
sellv Marshall. 6 Johns. Rep. too. 

125 A. sued B. in an action of trespass, 
and also in assumpsit, and the pro- 
cess in both suits was returnable, at 
the same time and place, and the 
action of trespass was first called 
on, and issue joined and the cause 
adjourned to a future day; and im- 
mediately after, the action of as- 
sumpsit was called on. and the de- 
fendant pleaded matter by way of 
«et off, which was rej 'cted by the 
Justice, on the ground that it ous:ht 
to have been pleaded in the first 
VOL. It. 4,2 


sait ; bnt it was aftenrnrdfl allowed 
to be set off at the trial of the ac- 

« tion of trespass. It was held, that 
the set off ought to have been al- 
lowed in the action of assumpsit^ 
and the judgment below was revers- 
ed. dUen v. Itorton^ 7 Johnson^s 
Reports, 29* 

d6 In an action for deceit before a jus- 
tice, a plea of a fornler suit by tha 
defendant against the plaintiff on a 
contract, in which the present plain- 
tiff neglected to set off his demand, 
is no bar. Dean and anatker t« Mi^ 
kn. 8 JoAits. Rep. 390. 

S/T Where a justice adjourned a cansCf 
en the su^estion of the plaintiff, 
that the defendant had agreed to an 
adjournment, and on the afildavit 
of tho plaintiff of the absence of a 
material witness, witht^ut showine 
due diligence to procure his attend- 
ance, it was held, that the justice 
bad not an unlimited discretion to 
adjourn at the su^estion of the 
plaintiff, and that such adjournment 
was a discontinuance of the oause. 
Proudft V. Henman. 8 J(jhnsan^$ 
RjMforts^ 891* 

fi8 The discretion given to a justice^ 
by the 3d section of the act, (sess. 
31, c. 204,) to adjonm the eanse, it 
not an arbitrarv discretion; but 
ought to be soundly and judiciously 
exercised. Rose v. Stuyvesani* 8 
Johnson's Reports, 426. 

29 A defendant was sued by warranty 
before a justice; but it did not ap<« 
pear, from the return to the certio^ 
rari, whether the defendant was, in 

. fact, proceeded against as k free" 
holder or person having a family, 
and that the requisite evidence was 
given to anthorize the issuing a 
warrant ; and the defendant prayed 
for an adjournment for want of a 
material witness, and offered 'secu- 
rity to appear and stand trial ; but 
the justice refused td grant an ad- 
journment, unless the defendant 

• would make oath that the witness 
was material, which being refused^ 
the justice proceeded and gave judg- 
ment for the plaintiff. It was held 
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that the defendant was entitled to 
an adjoorament, under the 4th see- 
tion of the act; (sess. 31, e. 204,). 
and the ia<tement of the justice was 
reverseii. Sebring v. Wheadon. 8 
Mmson^s Reports^ 458. 

ni. Error Curedy ^c, 

§ The plaintiff declared before the 
justice against the defendant, by a 
different name than the one men- 
tioned in the summons, but the iden- 

> tit j of the person was ascertained. 
The defendant did not* appear, and 
a judgment wp^ given for the plain- 
tiff by default. It was held, that it 
was too late, afterwards, to object 
to the variance, hot thaf the defen- 
dant should have appeared and 

* made the objection at the time. 

* Ford V. Qardner. 1 Johns, Cos, 243, 
f^ If a defendant neglects to appear, 

he cannot, afterwards, in error, oii 

' certiorari^ take advantage of a va- 

lianee between the declaration and 

process. Want of averment in a 

• declaration wHI, after judgment, be 
intended to have been supplied hf 
proof. (keens v. Morekouse. i 
Johnson's Rep. 276. 

• On a return to a certiorari from a 
justice, the court will take notice 
of such facts only, as the justice eer* 
ti£e« IVom his own knowledge, not 
such as he derives from the infor- 
mation of others. Mosdy v. Lan-- 
dm, 2 Johnson^s SeportSi 193. 

4 In an action of debt in a justice's 
court, on a judgment obtained before 
another justice, the defendant deni- 
ed the existence of snch judgment, 
and the plaiatiff produced the cer- 
tificate of the other justice of the 
Ju%ment recovered, which, not be- 
ing ofajeeted to, the jdaintiff recov- 
ered en the judgment On eertiora' 
ri, it was held, that the oertifieate 
Vf?is prima facie evidence of the judg- 
ment recovered, and net being ques- 
tioned, was sufficient to support the 
judgment'in debt. EkUogg v. Man- 
ny. 2 Johnson's Reports^ 378. 

ft If it appears that.no abjection was 


made to the witnesses examined he- 
fore the justice, the court, on certi' 
orari, will intend, that they were 
sworn or admitted by consent. 
House V. Low. 2 Jo^fts. Rep. 378. 

8^ In a suit before a justice, a consta- 
ble, who acts as such in the cause, 
ought net to be counsel or attorney 
for either party ; but where a con- 
stable, who was counsel for the 
plaintiff, served a venire in tbe 
cause, and was sworn to attend the 

' jury after the trial, and the defend- 
ant knew of his being counsel for 
tbe plaintiffs but made no objection 
to him,, the court would not reverse 
the judgment on that account, no 
abuse or injustiee appearing. TaU- 
man and others v. JFoodwor^. 2 
Johns, Rep. 385. 

7 In a suit, before a justice, against 
a tavern-keeper, for not entertain- 
ing the plaintiff^ the defendant plea- 
ded not guilty, and set off a trespass 
by the plaintiff, in his house, &e. 
and the jury found a verdict Ibr the 
plaintiff, for six cents damages and 
six cents costs ; it was held, that 
the matter alleged, by way of set 
off, was to be taken as a justi6ca- 
tion, under the general issue, for not 
entertaining the plaintiff, and the 
verdict, as a general verdict for tbe 
defendant, rejeeting the s» eentfr 
damapes and costs. Goodenow v» 
Trams. 3 Johnson's Rep. 427. 

8 Where no obji-etion is made to the 
form of the oath, administered by 
the justice, at the time of trial, it 
cannot, afterwards, be alleged, for 
error. Brownel v. SiocUm. 3 
Johnson^s Rep. 430. 

9 In an action of assumpsU^ before a 
justice, the defendant pleaded non- 
assumpsit^ and set off five dollars for 
a trespass; the plaintiff did not ob- 
^jeet to the set off; and the jury 
found a verdict for the defendant, 
for ±B dollars ; it was held that as 
tbe plaintiff did not, at the time^ 
object to the set off, he conid not, 
afterwards, allege it for error. WU- 
son V. FarmouiL 3 Johnson^s^ Re^ 
ports^ 433» 
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10 Tiiotigh it would be eitor in forni} 
if a jury should find more damages 
fbr a plaintiff, than he had alleged 
in his declaration ; yet the jury iie- 
ing judges of the damages of the 
trespass, set oft' by the defendant, 
the verdict will not be set aside, be- 
cause the jury /ound more damages 
than the defendant alleged, it not 
being erfor in substance. Jhid, 

J.1 Inactions before justices, the jni*y 
may decide both the law and tl^ 
fact. M'Mil V. Schoffidd. ^ 
Johns, Reports^ 436. 

)i2 Where the defendant, ikt*ihe tine, 
makes no objection to the form of 
the plaintiff's declaration he cannot, 
afterwards, avail himself of any de- 
fects which may appear in it,, on 
the return to the certiorari. Ibid. 

'3^he court, as to the .proceedinss be- 
fore justices of the peace, will look 
.to the right and justice of the 
icase, without regard 'to matters of 
form, or teiihnical niceties. Ibid. 
3f the plaintiff declares. in assumpsit^ 
and aUn for a frauds the defendant 
^cannot otyeet to the declaration, on 
•the .return to a xi&rHorari^ where he 
made no objection be&re the justice. 
Ibid* 

^3 In a#«ittion before a justice, the 
defendant pleaded infancy^ and the 
'justice, from inspection, was of o- 
pinton that he was not an infant, 
iand did not appoint a g^Uardian, and 
the jury found that the defendant 
was not an infant. On the return 
, to the certiorari, it was held that 
the infancy of the defendant cotild 
not be assigned for error, against 
•the record, and the fact, as found 
by the jury. ' Ingersoll v. Wilson. 

' 3 Jf^ns. Rep. 437. 
^ 514 Where a justice returned to a certi- 
orari, that " being convinced by the 
evidence adduced, he gave judg- 
ment,'' &c. the coufi; intended that 
it was legal evident. JFUson v. 
^tiner. S Johns. Rep* 439. 

Id l^roceedings under the 11th section 
of the act to regulate highways, are 
to be summary. The justice, in is' 
suing the warrant, acts mifiisteriallifj 


9ind is Hot bound to gire notice of 
the complaint to the party, or to 
summon him to appear, or show 
cause against the charge. Boutou 
V. JSPfHson. 3 Johns. JS^. 4^4. . 
.16 Where a cause in a justice's oourty 
had been tried, before a jdry, and 
the jury having retired to deliber- 
ate on the if* verdict, sent for the 
justice and asked him whether they 
-could add any thing to the plain* 
•^tiff's demand, and : tJie justice an- 
. -^wered "no," .without. any thing 
.further bein^ said; tbU was held 
iUot to be such an irregularity as 
-would set A^de the verdict. Thtut^ 
»er V. Vanyieit. . B^Johnson^sRep* 
ill. 
^ In lan action before a just icenof the 
peace, the defendant pleaded a for* 
«iner action brought oy him before 
:the justice and a recovery, when 
'the plaintiff r#ught to have set off 
: his demand ; and the only evidence 
^ai the former acticsiU was a stato- 
finent by the justice to the jury, t» 
which the plaintiff did not ubject ; 
'it was held, that though the ^tate* 
•ment by the justice was not legal 
evidence, yet, as the plaintiff* made 
BO objection to it, he was concluded 
by it, and the former suit was a bar 
to his demand. Laiprenee v.. Hough^ 
ton. 5 Johns Rep, ±29. 
18 Where the defendant pleaded a 
former trial before the same justice, 
for the same cause €$ action, and 
and the justice stated, from his 
. knowledge, that the plaintiff was 
nonsuited at such former trial, and 
said that it was no bar, and the de- 
fendant did not deny the statement, 
but went to trial, he was held to be 
•concluded by the fact. Blmchard 
V. Richtey. 7 Johns. Rep. 198. 
10 Where a cause before a justice 
was tried by a jury, and aAer the 
jury had retired to deliberate on 
their verdict, they sent to the jus- 
tice, requesting that a witness who 
had been previously sworn in the 
eaiise, might J>e sent to them, or 
that they might come into the court, 
in order to ask the witness some 
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questions ; aild the justice asked 
the parties ii* they would eo to the 
jury^ that the witness might be ex- 
amined^ but the defendant refused^ 
and the justice permitted the wit- 
ness to go to the jury roomi and 
utood at the door while he was ex« 
amined, and then retired with the 
vitiiess, and the jury afterwards 
eame into eourt and found a verdiet 
Ibr the plaintittj this was held not 
to be a suilieieut irregularity to set 
aside the verdict i^nd Judgment 
Ben low V. LeomrcL 7 Johns. Sep. 
200. 

20 A justice eannet adjourn the trial 
of tbe cause* at the instance of the 
pJaintiffy for more than six days ; 
but where a justice, at the request 
of the plaintiff, adjourned a cause 
for 10 days and the defendant ap- 
peared and examined a witness it 
VftLS held to be a waiver of the' ir« 
regularity. Benham v. Heyden* 7 
Johns, Rep, 381. 

Ui Where a person is brought before 
a justice on a warrant, and prays 
for an adjournment, and bail is ta- 
ken for his appearance at the day, 
there must be a personal appear- 
ance of the party, and not by attor- 
ney, otherwise, the bail will be lia- 
ble for the amount recovered by the 
plainliflf. Jhid. 

Si2 On a return to a certiorari, the 
promise on which the suit below was 
brought, was presumed to be an ex- 
press promise in writing when no 
fact appeared to the contrary. HoU 
ly V. Bathbone. 8 Johns* Rep. 148. 

29 Where a justice has a discretion, 
as to adjourning a cause, nothing but 
an abuse of such discretion will be 
regarded as error. Pease v. Crlea* 
son. 8 Johns. Rep. 409. 

2^ Where no objeetion is made to the 
evidence given at a trial before a 
justice, but the whole is submitted 
to the jury, every inference will be 
drawn, and every reasonable intend- 
ment allowed, in support of the ver- 
dict. Mmderboek v. Hopkins. 8 
Johns. Rep. 436. 

25 In an action before a justice^ it is 


. too late for the party to ask for an 
adjournment of the cause, alter tbe 
jury are sworn and empauneJied* 
Fink \, Halt. 8 Johmt. Uep, 4^7. 

26 Where tbe jury do not retire from 
the eourt, to consider of their ver- 
dict, it is unnecessary that a consta- 
ble should be sworn to attend them. 
Ihid. 

27 •A- sued B. before a justice, and be- 
fore the return of the summons, J^ 
settled with d. and paid him three 
dollars in full, and Ji. promised to 
go to the justice, and pay the costs ; 
but insteail of doing so, he appeared 
at the return of the 8umnion$» and 
obtained a judgment by default a- 
gainst B, for 25 dollars. B. brought 
an action of dssotn^Tsit against «tf. be- 
fore another justice, for a breach of 
the promise made by him, as to the 
former suit, and recovered. It was 
held, that the action was sustaina- 
ble ; it not being for the purpose of 
overhauling the prior judgment, nor 
to recover back money whfeh the 
defendant had unconseientionsiy re- 
ceived : but for a breach of the pro- 
mise to discontinue the tbrmer suit, 
and pay the costs. B. was not 
bound to set off the demand for 
damages, for breach of the agreed 
ment, in the suit carried on against 
him by *^. contrary to his promise. 
Cohb V. Curtiss. 8 Johns. Sep. 470. 

Where the justice himself is sworn as 
a witness, and no objeetion is made 
at the time, it will be deemed, on 
the return to the certiorari, to have 
been admitted by consent. Ihid^ 

IV. Pleadings and proceedings in* 

i A plea in abatement, before a jus- 
tice, after a plea in chief, is a nmli- 
ty. Palmer v. Cheen, 1 Johns. Cos. 
101. 

2 In an action before a jostiee of the 
peace, nndct the act for the more 
speedy recovery of debts to the 
value of 25 doUarSj every demand ar 
rising on contract may be set off. 
M[^(hiinber v. Ooodrich,^ i Johns, 
Bep. 56. 
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t The mere inspection by the jas- 
^ tiee, of a uote presented to him by 
the plaintiff, is not sneh a com* 
meoeeineot of the trial of a eause, 
as iu precfude the party from de- 
mauding a trial by jury. Olney v. 
Bacon, i Johns Hep, 149. 
~ 4 lu au action before a justice of the 
peace, it is a good plea in bar that 
the defendant had previously eom- 
mcnced an action against the plain- 
titt' before another justice, in which 
the piaintitt* ought^ but neglected to 
&et od' his demand. Douglass v. 
Hoag, 1 Johtis. Hep, 283. 
' fk In all suits under the 25 dollar 
ael, belore a justice, costs are given 
of course vihere a debt or damages 
are recovered Blake v. JUUlspaugb, 
1 Johns, Rep, 316. 

6 A cAustable of the eounty may 
serve process under the 25 dollar 
act iu any part of the county. Mills 
Y. Kennedy, 1 Johns, Rep, B02, 

7 Actions for penalties, under the 
act to regulate highways^ must be 
brought iu the name of the person 
who makeis the complaint ; and be 

Iiruseeuted according to the 25 dol- 
ar act, and not in a summary way* 
Hue Y, Sprague and Consaulis, i 
Johns. Rep. 5i0» 
B Whore a justice has returned pre- 
cisely and specifically, as to all the 
facts stated in the affidavit, on 
which a ceKierari was allowed, the 
«ourt will not direct him to amend 
his return, on a supplementaiy affi- 
davit. Butl^YpM^Iniyre. 2Johns» 
Bep. 182. 
41 1b suits before jnstiees of the peace 
the defendant must set off his de- 
mand against the plaintiff, the first 
opportunity he has for that purpose 
or he will be precluded afterwards. 
Serjeant v. Bfkmes, Z Johns. Bafp 

428. 

iO Thus, where two suits by the same 
plaintiff, against the same defen- 
dant, were pending at the same 
time, before the same lustiee, and 
the defendant suffered judgment to 
pass against him, by default, in the 
first suit^ and then set off bis de- 


mand afptinst the plaintiff in the se- 
cond suit ; it was held, that it 
should have been made in the first 
suit, and that it was too late to bo 
allowed in the second suit. Ibid. 
il Where a justice issued a warrant 
against two defendants, one of 
whom was taken, and the other not 
found, and the defendant taken plea- 
ded to the action, and a venire was 
issued which named him alone, 
without taking notice of the other 
defendant, it was held sufficient. 
The statute merely requires that 
the judgment should be against tho 
joint debtors, but is silent a^ to the 
intermediate proceedings. HuichA 
ins and Cary v. Fitch. 4 Johns. Bep. 
M22. 

12 Where the jury, in an action befora 
a justice, gave a verdict for the de- 
fendant for "dd eents, and the defen- 
dant remitted the damages, and the 
justice entered the remUtur and 
gave judgment generally for the de- 
fendant, it was held to be correct. 
Burger Y.Korhcright. ^ Johns, Bep. 
414. . ' % 

13 The eonrt does not require the 
same technical formality and pre* 
eision in pleadings in proceedings 
before justices of the peace, as m 
this court, but will determine on 
them, when brought up on certiora- 
ri, according to the rights of the 
ease. Piek^ v. Weaver. 5 Johns. 
Bep. 122. 

14 A sale under an execution, on a 
judgment in a justices court, may 
foe adjourned, at the discretion of 
the officer $ and the completion of 
the sale at a different time or place, 
if no fraud or abuse appears^ will 
be valid. Tinkom v. PUrdy. B 
Johns, Bep. 840. 

15 After notice of argument of a 
cause in error, on certiorari, the 
justice on affidavit of imposition on 
him by the attorney, was allowed 
to apply for leave to amend his re- 
turn, on giving notice of the appli- 
eation, &e. to the attorney of the 
plaintiff in error. Simpson r* Carp 
ter. 6 John^Biep. Z50. 
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4B A justice il not liMd to. be sued 
bj witnessed for their feet. Tfajey 
must look to the party by whom, 
they were suhpo^ned. Andrews v. 
Bates, d Johm* Bep. S5i, 

17 in an action before a justlee of the 
peaee, where the eau^eis acyoumed, 
at the request of. the jdefendant, and 
security taken for his. appearance 
at the time ; 6ueh security mojst be 
by recognizance, taken by the jus- 
tice, or ^ a, writing signed by the 
bail, otherwise, the undertaking is 
within the statute of frauds, and the 
bail cannot be made liable. M^^ 
JSIMtihr^ Johnson* 7 Johns. Eep. 16. 

iS It an action before a justice the 
defendant is not entitled to a non- 
suit, because the venire is not retur- 
ned at the time appointed for the 
trial ; but another venire may be is- 
sued $ and if the defendant does not 
demand another venire, hui goes to 
trial before the JMstiee, it is a wai- 
ver of the trial by jury. Blanchard 
V. Bichley, 7 Johns. Rep. 198. 

i.9 Where a justice having signed a 
return to a certiorari, made a sup- 
plenientary return, and then made 
another return stating that the 
supplementary return wi^s incorrect, 
4he court refused to receive the sup- 
|)lementary return, and expressed 
strong disapprobation of the prac- 
ftice of preparing returns for certiora- 
f is for justices, without their request, 
4!especially by the party, or his at- 
torney, who sued oiit the certiorari 
Budd V. Baker. 7 Johns. Rep. 048. 

jZO In A suit before a justice, an infant 
must appear by guardian. Mder^ 
man v. TirreU. 8 Johns, Bep. 418. 


.tUSTICES COURT. 

IN PENNSYLVANIA. 

4 A prisoner in execution on a justi- 
ce's warrant for a sum exceeding 
iOl. was discharged on Jiabeas coT' 
pus. ±-I)aUas^ 135. 

^ After appeal, and security given, 
a justice cannot issue an execution a- 


gitinst the defendant^ but most pro" 
ceed against the bail upon the re- 
cognizance. 1 Dallas^ 316. 

3 The judgment of a justice was re- 
versed, 1st, because the summons 

. was returnable on the next day, 
whereas the act requires that there 
should be allowed a time not less 
than five, nor exceeding eight days : 
and 2dly, because the summons was 
to answer a debt under forty shil- 
lings, and the judgment was for a 
greater sum. 1 Dallas^ 400. 

4 The defendant, after judgment is 
-given against him by a justice, 

ought to enter into a recognieanee 
instanter^ with, at least, one good 
surety. He may afterwards with- 
draw his security, or appeal within 
six days, i Dallas, 406. 
d The judgment of a justice of the 
peace, given merely on the attesta- 
tion of the party interested cannot bo 
sustained. 2 J)aUas,77, ^ 114. 

6 Proceedings before ajustiee to re** 
cover a fine imposed by a militia 
court martial. 2 JlaUas, 119. 

7 The conrt must take the case as 
4stated upon the justice's return to a 
certiorari, without travelling into 
the merits of the original question. 
2 Dallas, 114. 

% To establish an exception to the 

Eroceedings before ajustiee, the af- 
davit of the party, though not 
•conclusive, will throw the onus pro- 
bandi, on .the other side to show that 
it is false. 2 Dallas, 114, 15. 

9 Trespass, which might be -made 
the foundation of an action, of trover 
is within the legislative exception 
from the jurisdiction of justices .of 
the peace. 2 Dallas, 73. 

10 No justice ought to take cogni- 
zance of a cause, which has been 
previously decided by another ju«« 
•tice. 2 Dallas, 77, 8. 


JUSTIFICATION. 

On not guilty for beating a horse, 
defendant may justify in evidence. 
Tradesman may remove a ^oack 


KAYADER0S8ERAS PATENT. KENTUCKY. 


335 


'' from before his door. SlcAer v. 
Swann. 2 Str. 872. 

2 Whatever is a justification in the 
place where the thing is done, ought 
to be a justification where the canse 
is tried. Mostyn v. Fabrigas, 1 
Cowp. 161. 

3 Justification under a judgment in 
a court-baron, ill. Sheppard v. 
Tailor. 3 8alk. 219. 


R. 


KAYABEROSSERAS PATENT. 

1 The commissioners who divided 
the Kttyaderosseras patent, in 1790, 
adopted the true construction of the 
patent as to the nortkwestmost head 
of the Kayaderosseras creek ; and 
in running a line due norths to the 
object J where the course mentioned 
in the patent was northerly. Jack- 
son ex dem, Woodw&rth v. Lindsay, 
3 Johns, Cas. 86. 

» Baker^s falls are the third falls in 
the Hudson Eiver^ mentioned in tho 
JCayaderosseras patent. The com- 
missioners, in the partition of that 
patent, in 1770, took the trne north" 
westmost head of the Kayaderosseras^ 
and it is rightly laid down on their 

, map. The term northerly in this 
patent, means dm north, Brandt 
ex dem, Walton v. 0, and D, (%den, 
1 Johns. Rqf, 156. 

2 A. as the owner of land situated in 
the patent of Van ^/wicAir, permitted 
Bvin 1791, to occupy it, for which 
B, paid him rent. Disputes having 
arisen between the proprietors un- 
der Van Shaick^s patent, and those^ 
under the Khyaaerosseras patent, 
an act of the legislature was passed 
the 11th March, 1793, (on the peti- 
tion of various persons claiming un- 
d«r the two patents,) appointing 
commissioners to settle the bounda- 
ries between the two patents ; and 
by the award of the commissioners, 
the land of .^. was determined to be 
within the patent of Rhyaderosseras, 
On (hU d, said he gave up all title 


to the land, and B. with the knowl-^ 
edge of w9. purchased the land of 
the proprietors, under the Ekyade^^ 
rossercur patent. Ten years after,^ 
during which time he claimed no 
rent, A, brought an action of eject- 
ment against B. for the land, and it 
was held, that he could not recover 
on the ground of the prior tenancy 
of jB., but must prove his titl«2« 
Jackson ex dem, fValdron v. Wei' 
den, 3 Johns, Rep, 283. 
4> Whether the award of the com- 
missioners under the act, was con- 
clusive as to the title of 4 P Querfr 
3 Johns, Rep, 283. 


KENTUCKY. 

1 Waste and unappropriated land ia 
Ehitucky, in the year 1780, could 
not be lawfully appropriated by sur* 
vey alone, without a previous legal, 
entry in the book of entries. Wil" 
son V, Mason, 1 Cranchy 45. 

A survey in Kentucky, not founded on 
an entry, rs a void act, and consti- 
tutes no title whatever; and land sa 

* surveyed remains vacant and liable 
to be appropriated by any person 
holding a land warrant. Ibid. 

2 Loose and vague expressions in an 
entry of lands in Kentucky meiy h9 
rendered sufBciehtly certain by the 
reference to natural objects men- 
tioned in the entry, and by compar- 
ing the courses and distances of the 
lines with those natural objects. 
J^Harshall v. Currie. 4 Cranch, 172. 

3 Entries of land in Kentucky must 
have that reasonable certainty which 
would enable a subsequent locator, 
by the exercise of a due degree of 
judgment and diligence, to locate 
his own lands on the adjacent resi- 
duum. Bodley v. Taylor, 5 Cranchj 

191. 

Distance npon a road is to be compu- 
ted by the meanders, and not by a 
straight line. Ibid. 

4 If the entry be of a settlement and 
j)reemption rigid, on the east side of a^ 
road, the 400 acres allowed for the 
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seMement right must be surreyed 
entirely on tne east side of the road 
ard in the form of a square. Bod' 
ley V. Taylor, 5 Cranch^ 192. 

^he call for the settlement right is 
sufficiently certain, but the call for 
preemption rights is too vi^ue^ and 
must be rejected. Ibid. 

A defendant in equity who has obtain- 
ed a patent for land not included in 
his entry, but covered by the com- 
plainant's entry, will be decreed to 
convey it to the complainants ; but 
the complainants will not be requi- 
red to convey to the defendant the 
land which they have obtained a 
patent for, which was covered by 
the defendant's entry, but which, by 
mistake, he omitted to survey. 
IHd. 

If, by any reasonable construction 
of an entry of a warrant to survey 
land, it can be supported, the court 
will support it. Judssie v. TFatts, 
6 Cranchj 148 

When a given qnanty of land is to be 
laid off on a given base, it shall be 
included within four lines forming 
a square, as nearly as may be, unless 
that form be repugnant to the entry. 
IHd. 

If the calls of an entry do not fully 
describe the land, but furnish e- 
nough to enable the court to com- 
plete the location by the applica- 
tion of certain principles, they will 
complete it. Aid. 

6 If a location have certain materi- 
al calls sufficient to support it, and 
to describe the land, otner calls less 
material and incompatible with the 
essential calls of the entry, may be 
discarded. Missie v. fFatts. 6 
Cranch^ 149. 

The rectangular figure is to be pre- 
served if j7os$iAfe. Ibid. 


KING'S BENCH PRISON. 

i The court of King's Bench has 
power to remove every conviction 
by certiorari, unless where that au- 
thority is taken away by statute. 


The King v. tFhiiebread. 2 tkkgd 

2 All former rules for establishii^ 
(he rules of the King's Bench Pris- 
on repealed — The Rules of the 
King's Bench Prison to be in future 
comprised within the bounds fol'' 
lowing, viz.— From Great Cumber 
Court in the parish of St. George 
the Martyr, in the county of Surrey, 
along the north side of Great Suf- 
folk Street, as far as the StarBrew-* 
house, and from thence along the 
north-west side of Gilbert's Lane to 
the Blackfriar's Road, and across 
the said road along the north-west 
side of Webber Street to the Half- 
Way House, and from thence alons* 
the Western side of Barron's BuiJ^ 
dings and St. George's Row to the 
Westminster Road, and then aeross 
the said road and along the western 
side of St. George's Mall, and frooi 
the pastry cook's at the west end 
thereof directly aeross to the lamp- 
post on the foot-path near the 
watch-house facing the Dog aod 
Duck, and along the said foot-path 
from the said lamp-post to another 
lamp-post on the eastern side of the 
said road facing Key's Nursery^ 
and then along the whole of the 
said road leading by Prospect Plaee 
to the Elephat and Castle, and from 
thence alone the eastern side of 
Newington Causeway to Great Cam- 
ber Court aforesaid ; and the House 
of Correction for the county of Sar- 
rey, the New Gaol, Soutkwark, and 
the Gaol now building for the coun- 
ty of Surrey^ and the highways, ex- 
clusive of the houses on each side 
thereof, leading from the King's 
Bench Prison to the said gaols res- 
pectively are within the said Rules; 
and all taverns, victualling-houses, 
ale-houses, wine-vaults houses or 
places licenced to sell gin or other 
spirituous liquors, and all places U- 
cencedfor puHic entertaimtients^ arc 
excluded out of the said rules. Beg, 
Gen. E. 35, G. 3. 

3 The parish of Sf. George the 
Martyr within the Borough of 
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oiPiatliwark iii the Gbiiiit^ of ^rnry, 
and the ekareiiyar4 adjaiiiii^ there- 
t(pi9 declared to tie ivithirf the said 

^ ^Q prisoner la the Kia|;^ Seiieh 
PrisGJn, or within the rales thereof^ 
shall hare or h^ entitled to have 
day rules above tlire^ days in ^ch 
ierin. And every saeh pri^ner 
having a day rnli stall rctara m(h- 
in ike walls or rules aS the said 
prison, at or before nide o'clock in 
the evening of the day for which 
SQch rule shall b^ granted. M^4 
Gen. 3 Term Sep. 084f. 

But ft prisonei^ ni^y, c»ii shewing 
special cause, obtain additional day- 
rules; ^eg. Gfsn. 7 Term Rep, 92. 

6 Th6 granting of day-rules to pris-^ 
^ers in K. B. prison during term 
IS in the discretion of the court on 
application, the same as beibre East. 
3O9 G. 8 ; biit prisoners out upon 
such day rules must return at or be- 
fore ninci o'clock in the evening. 
Seg* Qen^ e Easi, %, 

l^HE KINd 

i l^hii tirtg has a right tcf a legisla'* 
tive authority over a conquered 
country, till he haf done sonic act 
that amounts to a waiver of it. €aU 
mn's case^ cited in CantpbeU v. HcUL 
1 Cowp, 3oi. 

2 The king must ^ant the duties of 
a port to subject, m consideration of 
repairing the port, Hull v. Horner. 
1 Cowp, id2L ' 

$ The king in council can ho other- 
wise punish any* of the governors of 
his foreign possessions, than by re- 
i^ov^lg them, and taking away any 
commissions which they may hold, 
during his pleasure. Mo^yns v. 
Fabrigas. iCowp.ifii. 

4 The defendant cannot plead seve^^ 
fal matters under' th^ statutef 4 and 
6 Ann. ft. 16, when the king is 
plaintiff. The King v. Archbi^wp 
of V.yrk, WUles^ 383. 

A nisi prius cannot be granted where 
the king is a party. Ibid. 
VOL. It. 43 


The king \i tiot included ifi statutes 
ntentioAing merely plaintiff and d^« 
fondant; Ibid. 

8 ^u. If the crown uiay not by its 
prerogati v<^ ^itant an exemption fro^ni 
being inipressed ? fkx v. TiMa. it 
Cowp, 5i2i 

i The king^s printers ^ntitleii io 
print statutes, exelusivcf of all stich 
as have not prior gfants ; which 
the odiversity of Cambridge has, 
and is therefore entrusted witli' a 
concurrent authority to pritf t acts of 
parliament. Basket v. The Xtiitver'^ 
sity of Cambridge. 1 Jilacki 151^ 
ami 2 Burr. 661. 

Si Goliiisive notes io an editibii tif the 
Statutes, will hot take it out of the 
king's prihter^s patent. Basket r. 
Ckinningham.. In Chant, i Black* 
370. 

But chancery will not decide tielween 
two coutendinp; patents by the sum« 
Bfary way of injunction. iHd. 371. 

Land. 

iOrantf Location^ Sulrv^ af, S^c. 

i The proprietor df lahd bounded oA 
the sea ha^ the exclusive right to 
low* water mark, i Mass, 231. 

i A mistake df a depUty-surveyor, 
under the sUrveyor^neral, not ap- 
pointed by the partic^s^ in running 
the bdundary lines of certain lots in 
the township fifAureiiue^ was al« 
lowed to be reetiied so as to give to 
each party the quantity correspond- 
ing with their respective patents, 
and the map of the township on file 
in the office of the secretary of stata. 
Jackson ex d^m* Crossett <§• others v. 
hunter. 1 Johns, Rep. 499. 

3 Where the proprietors of a tract 
of land, made partition of it, in 
1747, agreeably to a survey thereof 


»3» LAND. 

. made for that purpose by their re- oing stream ivhieh ivonM' in^lvMe' 
qtiesty and released to each other tlie greatest portion of land, so 
their respective shares, according as to disturb the ancient posses- 
to the map and survey, and posses* sions betiveen the two streams, 
sion was, aftei^wards, taifen and Jackson^ ex denu Hardenbergh y^ 
held agreeably to such survey, for Sehoonntdker. 7 Johns, Rep. ±2. 
above 20 years ; it was held, that 7 Every presumption, after such a 
persons holding under the proprie- lapse of time, is to be taken against 
tors, were concluded by such sur- a party who neglects to have fai» 
vey and partition, althoi^h it should lands surveyed, and its boundaries 
appear by a subsequent survey in accurately defined, or to reduce 
, 1801, that there was a mistake in them into actual location, at the 
the fi^rst survey, on which the par- time; and the description in his 
tition was made, unless- it should be deed will be construed so as to re- 
proved that the proprietors had, af- duce his srant to the narrowest lim- 
t^nvards, agreed to correct the mis- its. Ibid. 

take, aud alter the boundary lines. 8 The maxim of caveat emptor ^ ap- 

^ Jackson^ ex dem. Ostrander v. Has- plies only to real estate ; not chat- 

brouck. S Johns* Sep. 8^i. tela. 2l)allaSy9i. 

4 An old patent or grant of land, af- 9 What constitutes a settlement, or 

ter the lapse of 160 years, will not improvement, right on lands in 

be allowed to be located or extend- Fenns^vanidj and vests a pre-emp- 

ed beyond the actual and notorious tion under the act of assembly. 2 

possession and location of the par- Dallas^ 98, 9. 129, 205. 

ty ; especially where there is the 10 Real property in Pennst^lvaniOf is 

slightest evidence of an adverse pos- assets for the payment of debts; . 

. session for above 20 years. Jack" and is always to be so applied iii 

son, exdem. Stotdenbergh v. Murray* the case of a deficiency of personal 

7 Johns. Rep. 5. property. 2 Dallas^ 189, 90, 

In all cases of uncertainty in the lo- 11 A sale of lands by executors under 

cation of patents and deeds, courts a power to sell for the payment of 

hold the party to his actual loca- debts is good against creditors ; but 

tion. Ibid. not under a power to sell for the 

Government is never to be presum- payment of legacies. 2 DaUas, 29 1. 

ed to grant land twice ; and where 12 Whether land can be sold by vir- 

£*• who purchased, in 1689, lands tue of a judgment, without a set. fa. 

granted to 8. in 166T, took out a against the terre tenants ? 4 Dauas^ 

J latent in 1671, which included 119. 
ands said to be covered by the first 13 Whether land is liable for testa- 
patent, the persovA deriving title tor's debts, after being aliened by 
under K. were estoped to say, that the heir at law, btmafide and for a 
the location of the first grant ex- valuable consideration P 4 HoUos, 
tended so as to include any part li9. 

covered by the first patent. Ibid. ±4t The effect of Blunston^s lieenees, 

6 Where a grant of land made in . of improvement rights, off appliea* 

I7l7, mentioned a running stream , . tions, surveys, &e. in giving title to 

of water, as one of the boundaries^ ; land. 4 Dallas, 120, 122, 210, 2^8, 

and no actual location of the prem- . 222. 

ises was made by the grantee or his 15 Cases respecting settlements, im- 

heirs ; the court refused after the . provements, warrants, surveys, and 

lapse of near a century to extend patents, under the act of ^pru 1792. 

a description, vague and uncer- 4 Dallas, 161, 170, 209, 237, 363, 

tain, from a running stream which 392. 

wWd take in tb$ leait, to a run* 16 The right of use, &c. to water 

Qoijrses. ^Dall€^2iU 
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^7 City Jols iMiQDot be located as va- 
cant laud. 4iBaUa8f 292.. 

d8 Under the act of Pennsylvania^ of 

2d Jpril, 1792, for the sale of 4he 

vacant lands^ &e. the grantee, by a 

warrant, of a tract of land lying 

•north and west of the rivers Ohio, 

and Alleganjf. and Comwange ^reek, 

who, 1^ foroe of amis of *Uie .ene- 

,mies of the' United States, 'Was pre- 

. :vented from settling and improving 

ithe said land, for the space of. two 

^years from .-the dateof, his warrant, 

>but during rthat time persisted in his 

^endeavors to make such settlement 

and improvement, 4s excused .from 

.making sueh settlement as i»;/de- 

«cribed in the 9th section of the act, 

and the warrant vests in suehgcan- 

tee ra fee-simple, MuOek&per. x. 

Boiiglass. 8 Grancb, i. 

J19 ^uere. Whether a ^ri^isfcsubject, 

^born in JBngland, in 1750, and who 

^always resided there, could, in ithe 

year t786i,^take and hold lands in 

Virginia, by .descent or devise ? 

Lambert x, Paine, 8 Uranch, 97. 

\20 Lands included in the ZanevUle 
vdistrict in the^tate of '(Miia, by the 
•actof the 3d of Jlfarc^, 1603, could 
iDot, alter ithat tdate, be «old at the 
.•Marietta land-offioe. Matthews v. 
Zane. ,B£ranch,92. ^ 

i^l The .certificate of siiNrey is suffi- 
cient evidence that the Warrant was 
in the handsL of the surveyor. Toy- 
lor V. Brown. & Cranch, 234i. 

'^2 That ^lause of the land-law of 
Virginia, which requires the siut- 
vey to -be recorded .within two 
montlis after it was made, is mere- 
ly directory to the surveyor ; and 
his neglect to re6ord.it does not in- 
validate the survey. Jbid, 2B5, 

£3 It is not necessary that the deputy 
surveyor who made the survey, 
should make ont the plat and certi- 
fy it. It may be done from his 
notes by.^he principal surveyor. 
Ibid. 

A survey is not void because it in- 
. eludes more land than was directed 
to be surveyed by the warrant. lb, 

•^^ The .locator of a warranty under 


the law of Vtrg^ma, undertaken 
himself to find waste and unc^^o^ 
^priated land, and his patent isBues 
4ipon his own infoEmation to th* 
governnient, and at his own risk* 
Ue cannot be considered as a pur- 
. chaser without notice. Taylor v. 

Brown, 5 Cranch,'^6, . 
The equity of the prior locator ex-* 
tends to the surpltts land surveyed, 
as well as to the quantity mention* 
^ed.in.the warrant. Jbui, 
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Ml, Rent and Double Sent. < . 
,1,V. What things are distraituM^ 
Sec, 

y. PaHy WpU^ 
"WJ, Other points rekiti»e to. . 


X E^ectmenL 

1 'Leaving beer in a cellar is keep- 
ing the possession. 'Savagey.BenL 
2 Str. 1064^. 

2 If the estate «f a tenant at will bo 
determined either by his death or 

.;hy the act of the landlord, he or his 
.executors may j*eap the oomsowit 
by him. Eaton v. Souihby. WiUes, 
136. 

And therefore the com sown hj a ie- 

. ifis^ut at will'(who dies before har- 
vest) and purchased by another per« 
iSen cannot he distrained by the 
landlord for rent doe to him:from a 
subsequent tenant. Ibid, 

8 Where an infant beoemes entitled! 
to the revi^rsion of an estate leased 
from year to year, he cannot eject 
the teuaat without givingthe same 
notice as <the original lessor nuist 
.have given. MeSdm w. White. 2 
Term Rep, 159. 

4i If a< tenant holdnnder an agree- 
ment for a lease at a yearly rent, 
whereby it is stipulated that the a- 
greement shall continue for the life 
of the lessor, and that a clause shall 
be inserted in the lease^ giving ihi» 
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for hiafseh' Vih^n h« c^tne of ilge, 

tile son inti^i tfiAke Ms dleclio^ ib a 

TeafsoriiaMt tiu^ after he c^Mtik of 

, ilge. i)6e d. BromfiM V. ^ith, ^ 

i The delay of a yt%t it tiftt-eklTDtoar 
ble, and tel^aiat cailn^dt li^ '^je^ted 
nftih a hatt-yeftr'^ nffttit^ to '^'a^* 
irerved iki^ei: ^eh ^ delay. 2 iA 

^ If he had eleettid withih k ivekk or 
fortnight, that certainly lyoiild have 
been reasonable. Jbid. 

7 WheVe 2^ Undtord has a ri,^bt to 
reenter for nonpayment of rent, ho 
.cannot recover in ej^tine^t at com^ 
inoD law9,unlesi^ %e demknd the rent 
jon the* day wheh ft bec'oii^es dae ; 
bt^ \Mi)r the statute 4» O. 2, c. 28, 
6. 2., if there bi^ ^ sufiMent distress 
on the premises, the d. Forster Yr 

^ A tenant to a mortgagor, who does 
not give hirh notice of an ejectment 
brought by the mortgagee to enforce 
- ^11 attofmiitdnl, i% not Inibfe to tha 
penalties of statute U G. ^ e.it9, 
s. 12, for secreting ^et.4meuts. 
Su<f!cle*f V. Buckley, !t Teiin Repf 

if ti^ees be etee^tc^d on t of a ^inise, 
"tvaste cannot be eoriitfiftted by c^ut- 
tiiig them down ; ancl therefore e^ 
jeetment cannot be brought tatov 
xYSLfStb comfnrtted jfn or upon the de-r 
mis^d prertfitses. Gocdri^My. Vit 
vian, 8 !fcVs^, too. 

10 An estate, the greiatfer part of 
"Which was in lea^e, either for yelirs 
certain not exceeding 21, or for 
)Di»d;fert<<rms of years deter)ninabl6 
on livens, wa% settled ob several te- 
nants fcfr life, in sncfcfeision, \tith re- 
ttitiitoctefs in tail ^ witb poiyel* tp 
Bvefy. tenant for life *' wbo 
should be entitled to the free- 
hold of the pi^emises or any 
]>art thereiof, wn]<^ shotild be in 
the actnal pdjfjBeBsion of the saine^ 
or any |Mkrt tb^i^f from time to 
lime, by iodentote'totaake'feasespf 
all or any part, or parts of the de- 
mised lanfls; wh^Tt^ he ihould be 


in thfe $etial jpbi^iesiioti tu albre* 

said, fdr any t^rtn or namber of 
jfetLti^ tH eiceieifing M y^ars, o^ 
for tbb life bV iiv^s of any 6tte, two, 
pk* dtf«e ^f$f^h ^ ^r^nns : ^ as 
no }gtefii&p ^nvette than fbr three 
hVes be at kiy ^nb ti^ie in being in 
aay part bf the ^rMli«es ; and so a« 
tfie ^n^f^mt yeatiy l%l|t, jce. be re- 
tervcfd." neldist, (hatthepew- 
ler ndy Mthttrfii^d eith<6r a ehattlo 
leiise, mt eti^Ming %t y&<i^, or a 
Ireeltobl leaste ifoi exi^eedii^ three 
Kves ; and that a l^euse by tenant 
fbr Irfe for 99 years detemiifeiable on 
liV^, M it tni^ht exceed 21 years 

^ y/m voidnt law, and w^ not good 
w d«ant0 fo^ thfe ^1 yc^^. Bee d, 
mine t. Ihndeaux. 10 East^ 156. 

9ut the spedal Verdl^ fitaditog that 
the tenant in tail hkd received the 
l^nt reservi^ by such lease accmr 
in|^ ktller the death of the tenant for 
life #ho made it, and who had not 
^Ven any notit^ to quit ; held 2dlj, 
that the r^eipt ot rent was evi- 
deVitie of a tenancy, the partieular 
dei»eriptton off which ft was for A« 
jiiry to decide upon ; and fer thede* 
feet of the special vcfrdiet in this re- 
spect a venire de \idto w)is awarded. 
Put tbecourt intimated that under the 
leircumstances of the easfe, and the 
dj^parity of the rent nsserved, beiA^ 
4L 2s. whHe the rack rent valae 
was IH)1. a year; ^hough one of the 
lessees had been presented by the 
homajge as tenant afl^ tite death of 
the tenant for life, kind admitted by 
the lord'b steward ; and the 4l. 2s. 
reserved was niofethan the ancient 
rent) a jury would be strongly ad* 
vised to <kcfide against a tenancy 
iProl^ year to year. Ibid. 

il A feaW fer 431. a yeiar, granted 
tttid^r a ^dwer directing the best 
rent tt> be reterved eatinot bchn? 

tie)iehedtn'erely by shewitog that the 
^ssor rejected at thfe time two spe- 
cific offers, one of 00}. and another 
from 90 to 601. itoisk 6ther tenants ; 
though the responsibility of such 
other tenants could not be disprov- 
>.d 9 f6r in the 'eiercise pf aneb a 
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{i««i^9 Vllefe filirly intanded, unj 
iio fine or o]th«r eoitateral eonside- 
r^ivQi^ Ik teetiv^d^ 0r ii^arious par^- 
tialHf piAiiiy nllftHifested by the 
lesii^r^ all Atll^r re<)«iis|tes of a good 
leaant aiie to bfe negaitled ad welt as 
ibe niei^ atiib««it of tbe rent oflbr-> 
0t. ; unless soto»etlii«g^«itmvaf^ntly 
^ropg in tile barsaiQ ftir r^ be 
^ewii. 'Sieijiible, th»t tk% best rent 
^eaii9 tlie ti^st ra«k rent jSnht ean 
reasonakhj be rl^utred by a la^fid- 
Jord. t^ing all tbe reqofoites of a 
good tenant for the permaaeBt beae^* 
lit of the ^tate v^^ the atoeount. 
Doe V. Baddife, 10 Bd^^ 278. 
|L2 An averment of a d^tontse for three 
y^ears is Hot ^uppoii^ by ^ro>6f \of a 
Ik&^e for one year ^ertani? a^nd tuvo 
years farther posssestfion ^n the 
#attie terms, by eonsent of the land'* 
Ihrd* Mejsander y, Harris 4t 

n. Jf^titeto qtiif. 

i 'Notke 'to quit under tlie st^nte of 
•il ^. 2^ may be previous to the ex^ 
piration of the |e$se. Cutting y. 

|{ A month's notice not suffieient to 
qoit on a leai»e from ya^^r to yean 
(j^tit 4^. If the party JSes, whether 
k is 0ii£Keient fcA* iin eteeutor ? 
6ht/;ii?f^ V. i^rr. i MteiScr. 595. 

3 A notice to qnit, or ^ I shall insist 
on double rent/' is good to support 
an eje<ctnient. Dm v. Jackson i 
Doug, 175, 176. 

A An agreement to take a Acroi, Aie 
arable from old Candlemas, the pas- 
ture from old Ladffidaif, and tha 
n^eadoW^frofnfi old Jl^av-adv^ payins; 
rent half-yearly, at old Micfuelma^ 
and Zadf^^ay, is sobstantia[lly a te^ 
Hing of the whole from old Lady^ 
day^ and notice to quit, delivtered be- 
ftre at& MicluBlmas, is sufiieieut to 
dtita^^ttiine the tenaney. Boe on ftc 
demise cf Boggett v. j8nowden, 2 
^iaok. 1324. 

i5 IVeinise from .1. to B. for 21 irearsy 
if both should «o lone; live ^ but if 
Htktt 9)i0ttld die befi>re the end of 


the term, then the heirs, executors, 
&c. of the person dying, should givo 
id months' notice to quit ^ held^ 
that tha lease eoald only be deter-* 
mined by .12 months' notice, given 
hy the representatives of the party 
dying before the end of the term $ 
and eonseqncBtly that such notice 
given by the l^^sbr to the representa- 
tives of the lessee (who died during 
the term) did not determine it. 
t^^ d* Se&tt T. Benton. WUles^ 

Where powisr is given tp a party to 
determine a base on giving a notice 
in writing, he cannot determine it 
by a parol notice. ifM. 

9 Parol nalice to qnit, b^ a tenant 
on :a pat*ol lease, is within the sta- 
tuta 11 6i 2. Timmws v. Rowtm- 
9m* % Black. 033. 3 Burrows, 
l«n2. 

7 Half a year's notiTO must be given 
Ibo a tenant at will or his executor 
to quit, or ejectment does not lie ; 
aia month'l is 4iot sufficient. Tavw 
ker m the demise cf WaUcevy Esq. y« 
CcmdaUe. 2 ¥FUs. 25. 

W)iere the term of a lease is ta 
end on a precise day, there is no 
i>eeasion for a notice to quit ; be^ 
«au8a the lease is of course at an 
0ik^ uMiBfti the parties come to a 
fresh agreement. 1 Term Rep, B4i, 
RigM d. Ffmm' V. Darby, i Term 

^p. i92p 

a T)^ landlord hai a right to enter 
Jtm the expiration of the term, 
thoi^h if ne do it with a strong 
hand to dispossess the tenant by 
^ce he may be indictied. 7 Term 
i3^.431. 

i0 Where tenant for life grants a 
'lease for years, which is void a-p 
gainst the remainder-man, and the 
latter, before he elects to avoid it| 
Tcceives rent from the tenant, where- 
by a tenancy from year to year is 

' created ; this is with reference to 
the old term, and half a year's no- 
tice to quit from the remainder-man 
iehding with the old year is proper. 
3^06 d. Jordan v. Ward. 1 H. Blacky 
a7. (^And 7 T Rep. 8^ } and 478.) 
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jU If a tenant for life, under a limi- 
ted power of leasing, grant a, lease 
^exeeedins his power, the lease is 
.vQid, andnot capable ofeonfirma- 
. tion by the reoiainder-man. 

But if the remainder-man accept rent, 
as rent, after the death of the tenant 
for life, it is an admission that the 
defendant is his tenant, and then he 
IS entitled to notice to quit. Doe d. 
Martiji v. Watts. 6 Term Rep. 83. 

i2 Where nne in remainder, after the 
^expirtftion of an estate for life, gave 
^notice to the lenant to quit on a cer- 
tain day, and afterwards accepted 
half a years rent accrued due before 
the expiration of the notice to quit ; 
^ch acceptance being only evidence 
of a holding from year to year, is 
rebutted by the previous notice to 
ijuit ; and therefore the notice re- 
^main3 good. 8ykes d. Mirgatroyd 
^ al. V. — cor. Blaok$tone J. 
Fork Summer Jss. i77(^. i Term 
Rm. iei, n. 

13 JSnt a distress taken for rent ac- 
crued after the expiration of a no- 
tice to quit, is a waiver of the no- 
tice. Ztmch d. Ward v. Wootlin- 
gale. 1 H» Black. 311. 

14 So if a landlord receive rent accru- 
ed due after (he expiration efa no- 
tice to quity it is a waiver of that^ 
notice. Qoodright d. Charter r» 
Cordwent. 6 Term Rep. 219. 

l£r In the case of a tenancy fVom year 
to year, there must be naif a yearns 
notice to quit, ending ^t the expira- 
tion of the year. &ght d. Ftower 
v. Darby. 1 Term Hep. ±59. 

16 Sir months^ notice is not suiUcient. 
Ibid. 163. 

17 There is no distinction between 
houses and lands, as to the time of 
giving notice to quit. 1 Term Rep. 
162, 3. 

18 It is said that three months' notice 
to quit lodgings is sufficient^ per 
iMra Mmsfijeld^ C. J. in l^hrogmor- 
ton d. Woodby v. Whelpdale. 6 East, 

121, w. 

19 If notice to quit at Midsummer be 
^iveii to a tenant holding from Mi' 
'ChcBlmasp he may insist on the insuf- 


ficiency of the notice ait the triai (Mf 
an ejectment, though he did not 
make any objection at the time it 
was served, but merely said, ^ I 

gay rent enough already, and it is 
ard to use me thus." OakappU v. 
Copous. 4 I'erm Rep. BAi. 

20 A notice delivered to a tenant at 
Michoelmas 1795, to quit at ^ Ijody- 
day which will be in the year 179£»," 
was holden tp be a good notice to 
quit at Lady^' day ±796. Doe d. 
Duke of tiedf&rd r. JKIghtley. 7 
Term &p. 63. 

2i A landlord gave a notice to quit 
diSerent parts of a farm at different 
times, which the tenant neglected 
to do in part, in eonseqnenee of 
which the landlord commenced an 
^ectment ; and before the last pe- 
riod mentioned in the notice, was 
expired, the landlord, fearing that 
the witness, by whom. he was to 
prove the notice would die, gave a- 
nother notice to quit at the respec- 
tive times in the following year, 
but continued to proceed with his 
ejectment : held the second notice 
was no waiver of the first. Doe d, 
WUliaims v. Hui^pbreyt 2 JEast, 

287, 

^i2 Where a defendant in ejectmeitf 
held as to the arable lands frooa 
€anMemaSj and as to the rest of the 
farm from MaV'dayj the rent beings 
payable at MUchckmas and Ladv'- 
day, and notice to quit was given six 
months before May-day, but not six 
months before Candlemas; Lord 
Kenyon, at Stajjferd Sura. Ass. I788t 
non-suited the plaintiff, -^oere^ 

. Whether the notice to qnit were 
given half a year before Lady-day P 
2^06 d Id. Grey'de Wilton ▼. — -^, 
cited in Doe v. Calvert. 2 JBast^ 
384. 

^3 Under an agreement'by a tenant of 
a farm '^ to enter on the tillage kuid 
at Candlemas, and on the house and 
all other the premises at Lady^da^ 
following, and that when he left the 
farm he should quit the same ae- 
cording to the times of entry as afort' 
said^^ and the rent was reserved 


1AN«L0RD ANd TMANT II. 


S4S 


&alf-yearly at Michcslmas BudLady' 
day / heM that a notice to quit de« 
livered half a year before Lctdtp-dayy 
l>Qt less thau half a year before 
Candlemas M'as good; the takii^ 
}>eing io siibstanee from Lady-day^ 
with a privilege for the incoming 
tenant to eivter on the arable land at 
Calfidlemas for the* «ake of plougli- 
ing, &c. Doe d. Strickland v. 
Spence. 6 East^ 120. 

^idist landlord lease for seren years 
by parol, and agree that the tenant 
shall enter at Lady-day and quit at 
Candlemas^ though the lease be ?oid 
by the statute of frauds a» t» the 
duration of the term, the tenant 
holds under the terms of the lease in 
other respects: and therefore the 
landlord can only put an end to the 
tenancy at Candlemas, Dot d, Rigge 
V. BM, 5 Term Rep. 471. 

23 Tenant from year to year before a 
mortgage, or grant of the reversion, 
is entitled to six months' notice to 
quit before the end of the year from 
the mortgagee or grantee. Birch 
V. WrigkL 1 T&rm Rep. a90, 382: 

26 Ejeetment may be brought by a 
mortgagee, without giving notice to 
"quit, against oife who was let into 
{»ossession as tenant from year to 
year by the mortgagor, after the 
Mortgage made to the original mort- 
gagee, but before the assignment of 
it to the lessor. Thunder d. Wea- 
ver Y. Bthher. 3 East^ 449. 

^ Under an agreement of demis^e dat- 
eA in January^ of a dwelling house, 
nills, and other buildings for the 
purpose of carrying on a mannfae- 
ture, together with certain meadow, 
pasture, and bleaching grotinds, wa- 
tereourses, &c. for a term of 35 years 
to eomraenee as to the tneadow 
f^round from the 2dth of December 
last ; as to the pasture from the 2dth 
^f«/^arr/i next, and as to the hous- 
ing, mills, and all the rest of the 
premises', from the 1st of May ; re- 
serving the first half yearns rent on 
the day of Pentecost^ and the other 
half year's rent Bit Martinmas ; held 
that the substantial subjeet of de« 


mise being the house and bnilding»^ 
for the purpose of the manufaetnre^ 
which were to be entered oti the 1st of 
May ; that was the substantial time 
of reentry to which a notice to quit* 
ought to refer, and not tathe*20th of" 
December^ when the incoming tenant 
had liberty of entering on the tnea- 
doWf which was merely auxiliary to 
the other and principal subject of 
demise; and consequently, that a 
notice to quit served on the 28th of 
September i (which would be suffix 
cient with reference even to the 25tk 
of March* the day of entering on 
the pasture ground; the 29th of 
September, being the corresponding 
half yearly day of holding to thtt 
25th of March) to quit at the expire 
ration of the current year of holding 
was sufficient. Doe d» Lord Brad^ 
ford V. VTatkins et at. 7 East, 55U 
Proof of notice to quit served on one* 
of two tenants, to whom there wa» 
joint demise, on the premises, is suf- 
^ient for the jury to presume that 
it reached the other tenant, who 
lived elsewhere. Ibid. 

28 An ejectment against the bailiifs^ 
pro tempore of a corporation cannot 
be maintained by proving payment 
of rent for the premises "by the an- 
nual predecessors of the defendants 
in the same office for several year* 
before, and service of notice to quit 
on the defendants, the existing bail-* 
ifls ; for the payment of such rent 
by the bailiffs in sneeession is mere- 
ly evidence of a tenancy in the cor- 
poration. But at anv rate such 
tenancy may be determined by a no- 
tice to thB corporation to quit, serv- 
ed on its officers : after whieh the 
owner of the premises may distrain 
the cattle of any person trespassing 
on his ground, or brins his action 
against them or maintain ejectment 
against any person in the actual 
possession of the premises. Doe v* 
Woodham. 8 East, 228. 

29 An agreement to lease at a certain 
rent, and that the lessor should not 
turn out the tenant so long as ho 
paid the root, and did not sell aoif 


344 


t A jf DLdRI> ANb TfilSf Aft it 


article iDJuriciUf to the lessor's Easi- 
ness, either purports to be fi lease 
for life, and would then be roid, as 
not being ereatable by parol ; or if 
it operate as a tenaney from year to 
year, i^ most necessarily be deter^ 
minable by either party giring the 
regular notice to quit. Bob v* 
Browne, 8 East^ I6d. 
90 A landlord of premises about to 
sell them, gave his tenant notice to 
quit on the 11th of Octdber^ 1806, 
but promised not to turn him out 
unless they were sold ; and not be-* 
V ing sold till Ft^rmry^ 1807, the 
tenant refused, on demand, to deliv- 
er up possession. And on eject- 
ment brought ; held, that the prom-* 
ise (which was performed) was no 
M'aiver of the notice, nor operated as 
. a licence to be on the premises, oth- 
erwise than subject to the landlord's 
right of actins; on such notice, if ne<^ 
cessary $ an^ therefore, that the 
tenant not having delivered up pos- 
session on demand after a sale, was 
a trespasser from the expiration of 
the notice to quit. Whiteaere d. 
Boult V. Siprumds. 10 East^ 13. 
31 Tenant in tail having received an 
ancient rent of ll. 18s. Od. from the 
lessee in possession under a void 
lease,, granted by tenant for life un- 
der a power, the rack rent value of 
ti hieh was sol. a year, cannot main- 
lain an ejectment, (laying his de- 
mise, at least, on a prior day) with- 
out giving the lessee some notice to 
quit, so as to make him a trespas- 
ser, after such recognition of a law- 
ful possession either in the reljation 
of tenant, or at least as continuing 
by sufferance till notice. Dem v. 
Rawlins, 10 East^ 261 . 
82 A mere servant or bailiff in pos- 
session of lands, is not entitled to 
notice to quit. Jackson ex dem. 
Fitzray et at. v. Sample, 1 Ja^?25^. 
CaseSn 231. 
S3 Where J. entered the lands o£ B. 
with his permission, but without 
any reservation of rent, and contin- 
ued in possession 18 years, and 
made impsovemenls, it was beld^ 


that he was tenant froiii yeaf ^o? 
year, and entitled to a notice lo quit. 
Jackson^ ess dmru JAMngston v. Mr^'i 
an, 1 Johns, Mip. B^22, 
34b A mortgagee^ before he can bring 
an action of ejectment against the 
mortgagor ini possessidn must give 
six Callander months >iotiee to quit, 
before service of ^ the declaration. 
Jackson t, Laughhead, 2Johns.Mep^ 

35 Where the defendant had been id 
possession ten or twelve years, and 
about sis years after he entered, one 
of the lessors of the plaintiff told 
him he might continue in )iossel»sion 
and work on the land as his own, 
for he would sell it to him^ though 
the defendant at the trial, disclaim- 
ed holding adversely, it was held, 
that the entry of I he defendant wan 
adverse, and that the relation of land- 

< lord and tenant did not exist, so as 
to entitle the defendant to a notice^ 
to quit, previous to bringing the ac- 
tion. Jackson, ex dem. Dill v. T^- 
ler, 2 Johns, Bep. 44'*. 

35 A person in possession of land, 
and who claims to hold in fee, is 
not entitled to notice to quit, previ-^ 
ous to bringing the action of eject- 
ment, but there must be a tenanevf 
or existing relation of landlord and 
tenant. Jackson^ ex dem, tFhiibeck 
^ Qardenier v. Ikyo, 3 Johnsaa^s 
BeportSj 422. 

37 Where A, by his attorney, execut- 
ed a lease to B, for three years, and 
after the expiration of the term, B, 
api^lied to the attorney, to know if 
he was authorized by A, to renew 
the lease, and the attorney replied 
that he was not ; hot that B. miglit 
continue in possession until he 
heard from Ji, It wsks held, that B, 
was a mere tenant at sufferance af-' 
ter the expiration of the lease, and 
not entitled to a notice to quit, pre- 
vious to bringing aa action of eject- 
ment. Jackson^ ex dem, Cortlandi 
V. Parkhurst, d Johns. Bep. 123. 

38 A. entered on the land of B. with 
his permission, as a mere occupant 
without any rent reserved. B, 
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the laiid td C* aoder Whom A. edn- 
tinued in posseMiony and afterwards 
sold all lu8 right to D. virho took 
possessioDt elaiming to hold under 
Ihe'deed of 4^. It iras held that 
such a diselaimer of tenaney itas 
sufficient to dispense with a nolioe 
\ to quit, or other determination of 
the tenancy. Jdckaoni eoc dem* 
LackseU et ti. v. Wheekr» 6 Johm* 
Sep. aiT2, 

» 

IIL Bent and Double Rent 

1 The tenant shall not deduct land« 
tax to the improved value in ac- 
count with his landlord. Feoman 
V. Layman. 2 8tr. 1191. 

2 The statute of 8 Jinn. c. 14, s. 1, 
extends only to the immediate, and 
not to a superior, or ground land- 
lord. Master Bmnefe Case, 2 
Doug. 665, n* 

3 The effect of that statute may be 
obtained by motion. Darling t. 
HiU. 2 Doug. 660, n. 

4} Debt lies for rent where the deed 
was made, or where the land lied. 
FaUerson v. 8c(4t. 2 8tr. 776. 

B On 8 Ann. the landlord, must de- 
mand, or the sheriff is not bound to 
seeure the rent^ Waring v. Dew^ 
berry. 1 8tr. 97. 

6 If an action be bi'ooght on the 
statute for double rent for two years 
holding over, the jury may find for 
so much as, upon the evidence, the 
tenant appears to have overheld be- 
yond the term, provided they find 
not beyond what is laid in the dec- 
laration. Anon. Lofftj 3175. 

7 A grantee of a fee-farm rent, 
^^ withoul any deduction, defalcation, 
or abateipent, for or in any respect 
whatsoever," is entitled to the foil 
rent, without deducting the land- 
tax. Bradbury r. Wright. 2 Doug. 
624. 

8 On execution, the landlord's rent 
shall be paid without deduction of 
the poundi^ for the sheriff. Oore 
V. Gofton. ' 1 Str. 643. 

• Lessee at will cannot determine 
his lease after a quarter of a year 
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eommended, without j^ayiug^ that 
quarter's rent. Layton v. Fidd. 3 
8alk. 222. 

10 A demand is necessary before a 
landlord can enter for non-payment 
of rent. 2 Dimg. 483, 486. 

Unless wh(*re six months are in ar- 
rear, and there is not a Sufficient 
distress on the premises^ Ibid. 483, 
486. 

Or unless the necessity of a demand is 
waived by the tenant, by expl^ess a- 
greement. Ibid. 486. 

In the case of land, the demand may 
be on the most notorious parts of 
the land ; and of a house, in the 
house. 2 Doug. 48ff, it. 

11 If a tenant at will enters upon a 
quarter, though but one day, he can- 
not determine his will, but the les- 
sor may determine his will at any 
time ; but if he does in the middle 
of a quarter, he loses that rent ; se* 
coadly, a man that conveys lands, 
may be a witness to prove he had 
no title, because that is swearing a- 
gainst himself, but he is not com- 
pellable to give such evidence. Ti« 
tk V. Qrevett. 2 L» Raym. 1008. 

12 The ^nere acceptance of rent by a 
landlord, after plea pleaded in e* 
jectment against the tenant, for oc"* 
cupation sub$equent to the time whcK 
the tenant ought to have quitted, 
according to the notice given him 
for that purpose, and su^equent te 
the time of' the demise laid, waa 
held by the court of K. B. not to be 
oft^se(f aimit^er on the part of the 
landlord of such noftce, but matter 
of evidence to be left to the jury un- 
der the circumstances of the case^ 
to decide 0210 ainimo the rent was re-* 
ceived. [See 6 l^erm Rep. 219. 1 
ff. Black. 311.] Doe d. Cheney r* 
Batten. Covop. 243. 

13 Ground landlord cannot come ia 
for rent on execution against an un- 
der lessee. 8 Ann. e. 14. The Case 
ofJc^n Bennett Esq. one of the Mas'- 
iers ijf the high court of chancery. 2 
Str. 787. 

14 If both lessee and lessor sign a 
kasc;. the ^ furmar is estopped tfi 
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plead vU hahdt in tenementis to an 
aetion of debt for rent by the lessor. 
IViUcins v. Wingate, 6 Tsrm Bep* 
63 ; and see Pai^er v* Manning, 7 
Term Rep. 537. 

dE5 There may be a tenancy withoot 
an a^^reement tor a certain quantum 
of rent: that may be ascertained 
afterwards ; or the lessor may re- 
cover on a quantum meruit 4 East, 
33. 

^6 If a tracfer, after committing an 
act of bankruptcy, take a honse and 
agree to pay half a year's rent in 
advance, where, by the custom of 
the country, half a year's rent be- 
comes due on the day on which the 
tenant enters, the landlord, after an 
assignment under the commission^ 
and before the year expires, may 
distrain the goods on the premises 
for half a year's rent; or if he buy 
the tenant's goodf at the sale under 
the commission, he may retain the 
amount of the half year's rent. 
Buckley r. Tdylwr. 2 Term Eep. 
eoo. 

$7 To an avowry for rent the tenant 
may plead payment of a ground- 
rent to tiie original landlord. SafS' 
ford V. Fletcher* 4 Term Rep. 511. 

18 If ^. tenant for life subject to for- 
feiture, remainder over to £•, lease 
to C* for a term, and afterwards ap- 
prehending that he has forfeited,, 
acquiesce m jB's. claiming and re- 
ceiving the rent from (7. his execu- 
tor may, on shewing that he acqui- 
esced under a false apprehension, 
recover from C, the amount of the 
rent erroneously paid to B. WU' 
liams V. Barikolomew. 1 Bo». Sf 

Pull. 326. 

iO The goods of a tenant are liable 
for a year's rent, notwithstanding 
an outlawry in a civil suit. 7 Tzrm 
Bep. 259. 

20 A sheriff's officer being in posses- 
sion of the tenant's effects under an 
outlawry, made a distress for rent, 
sold the gbods distrained, and af- 
terwards the outlawry^ was revers- 
ed : held that the officer was liable 
to jfAj the produce of tk^ gf^ <9 


the landlord in an actien for fimtiey 
had and received. Bt. John^s Co{- 
lege, Oxford, v. JUurcott. 7 2Vntt 
Bep. 2B9. 

2i If a landlord give notice to his 
tenant to qwi at the expiration ef 
the lease, and the tenant hold over, 
the landlord is entitled to double 
rent ; and a second notice delivered 
to the tenant after the expiration of 
such notice, to quit on a subsequent 
day, or to pay double rent, is no wai- 
ver of such first notice, or of the 
double rent which has accrued un- 
der it. Messenger T. Armstrong, i 
Term Bep. 53. 

22 la debt for double the yearly val- 
ue under 4: Q. 2. c. 28. the plaintiff, 
after stating a demise to the defen- 
dant's wife, and her subsequent in- 
termarriage with the defendant, al- 
leged in the first count a notice to 
J[uit, and demand of possession de- 
iyered to the defendant and his 
wife ; and in the second count al- 
leged a notice to quit and demand 
of possession delivered to the wife 
previous to her intermarriage with 
the defendant : held, that to support 
the second count the husband need 
not be, joined for conformity, and 
that to sustain the aetion it was not 
necessary to have given a notice t» 
the husband subsequent to the inter- 
marriage., Lake v. SndOi, JWw 
Bep. ±74h 

2Z Where a demise is for a certaio 
time, notice to quit is necessary at 
or before the end of the term, to put 
an end to the tenancy : hot a de- 
mand of the possession and notiee 
in writing, &e. are necessary to en-* 
title the landlord to double rent or 
value ; and such demand may be 
made for that purpose about six 
weeks afterwards, if the landlord 
have done no act in the mean time 
to acknowledge the continuation of 
the tenancy $ and he will thereupon 
be entitled to double value as from 
the time of such demand, if the te- 
nant hold over : but if the rent 
were before reserved quarterly, and 
lU^b d^nwid be miMle in the mid- 
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ifle of a qvartery the landlord ean* 
not recover single rent for the ante* 
eedent fraction of sach quarter. 
Cohb V. Stokes. 8 Easty 808. 
.M After a landlord has reeovered in 
^eetment against his tenant^ he 
may maintain debt upon the statate 
4iQ.2j c 28, for double the yearly 
Talue of the premises, dating the 
time the tenant held over after the 
expiration of the landlord's notiee 
to quit. Souidfy v. JSTeving. 6 £0^9 

310. 

^^ A landlord declared in debt, 1st 
for the doable valuer 2dly, for use 
and occapation. The tenant plea- 
ded nil debet to the first, and a ten- 
<der of the single rent before the aG« 
.'tion brought to the second count, 
-and paid the money into court; 
ivhich the plaintiff took out before 
4rial, aud still proceeded : and held 
«that this was no cause of nonsuit, 
tas upon the ground of such accept- 
.anee of the single i^ent being a wai- 
vTcr of the plaintiff's right to pro- 
i«eed for the double value ; but that 
the case ought to have gone to the 
jury : and that the plaintiff's going 
;5Dn with the action after taking the 
single rent ont of court, was evi- 
dence to shew that he did not mean 
to waive his claim for the double 
value, but to take it pro tanto. And / 
it seems, that though the single rent 
were paid into* court on the second 
eoont, yet if the plaintiff had not ac- 
cepted it, but had recovered on the 
first count, the defendant would 
have been entitled to have the mo- 
ney so paid in deducted out of the 
larger sum recovered. ByaU v* 
Bich. 10 East^ 48. 

^ Upon a covenant in a lease of a 
mill for years to pap rent, the rent 
may be recovered after a destruc- 
tion of the mill by fire; although the 
lessor does not rebuild, bowler 
et al. V. BoU etal* 6 Matss. 62. 

^ Where the goods of a tenant who 
hM hired a house for a year, for a 
sum payable' quarterly, are taken in 
exeention, the landlord is not enti- 
iled to rent for the current quarter, , 


but only the rent due on the last 
quarter day. Hazard v. Baymond* 
2 Johns, Bep. 478. 

28 In an action of debt for rent due on 
a lease of aliouse ; the destruetioa 
of the premises by fire was held to 
be no excuse to the lessee for not 
paying the rent according to his 
covenant. HaUett v. JFyHe* 3 
Mms(m?s Beports, 44. 

29 A lease was executed in 1769, re- 
serving rent, with a clause of reen- 
try for nonpayment of the rent^ 

.and the lessee died in 1775 without 
wife or children ; and there being 
no evidence of a continuance of pos- 
session under him, or of payment 
of rent, and the lessor hav- 
ing taken possession in 1786, it was 
held, in 1809, that a reentry for 
nonpayment of rent by the lessor 
was to be presumed. Jackson^ ex 
denu Smitk et aU v. Stewart. 6 
Johns. Bep.Z^. 

SO The remedy by distress is for the 
rent alone, and not for damages for 
ithe delay; and the lessor can only 
distrain for the amount in arrear^^ 
and not for interest. Lansing v. 
BoMoone. 6 Johns. Bep. 43. 

31 Where a tenant wiljully holds 0- 
ver, after the expiration of the term, 
^nd a notice to quit, the landlord 
is entitled to douMe rent» Hall v. 
Ballentine. 7 Johns. Bep. 536. 

U2 What interruption in the possession 
of the demised premises shall sus- 
pend the rent. 4 Dallas^ 124. 

83 How far it is necessary to show, 
that a distress was made upon the 
premises. 4 DaUas^ 208, 9. 

What allowance for cattle distrained, 
and left with the debtor. * Ibid. 

84 The plea of no rent arrear admits 
•the demise as laid in the avowry. 
Alexander "v. Harris. 4 Cranchj 
299. 

The court is bonnd to give judgment 
for double rent under the statute of 
Virginia. Ibid, 

IV. What thirds are distrainahle^ Sft. 

1 Things set up by lessee ibryear^ 
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^ for tbe eonveDience of trade, ure re* 
' moveable during the term, and sei- 
zable on fieri facias. Poolers Cau. 
1 SaUc. 368. 
^ Id rejplevin upon distress for rent, 
plea m bar that defendant pulled 
down a summer-house^ whereby the 
plaintiflT'was deprived of the use 
thereof, without saying that he 
was exjklkd or put out of the same, 
is insutiicient, being a mere trespass^ 
but n^ fvietion* Bmt \, Vope* 
Coivp. 2^2. 

V. Tarty Watt. 

i A lessee for 21 years at a pepper 
corn rent for the first half-year, and 
a rack rent for the rest of the term, 
who by agreemeut was to put the 
premises in ret»air,and covenanted to 
pay the land tax, and all other tax- 
es, rates, assessments, and imposi- 
tions^ having assigned his term for 
a small sum in gross, was held not 
to be liable to pay the expence of a 
party wall, either by the provisions 
of statute 14 G. 3, c. 78, s. 41, or 
by the covenant: but the charge 
must in such case be borne bv the o-* 
riginal landlord. Southall v. Lead^ 
hettre. 3 Term Rep. 408. 

2 The statute 14 G. 3, c T8, s. 41, 
intended to throw that burden on 
persons to whom long leases had 
been granted with a view to an im-^ 
proveinent of the estate^ and who af- 
terwards underlet itt a considerable 
increase of rent. Ibid. 

S That the owner of the improved 
rent, not of the groind rent, is lia- 
ble to pay the expenees of a party 
wall. 8ee also Peck v. fFom. 
7^mi Bep. 130. 

4 A lessee of such a term, who after<r 
wards sold the lease for a sum in 
gross, would also be Kable withia 
this act. 8emb. 3 Term Sep, 458. 

The lessor of a house at a rack 
rent (there being no other person 
entitled to any kind of rent) is lia- 
ble to contribute to the expenees of 
such party wall, though the lessee 
has improved the house demised. 


Beardmore v. Fox. 8 Term Ref, 

214. 

« But' if the lessee of a bouse at a 
rack rent, -underlet it at an advan- 
ced rent, he is liable to contribute 
to the expenees of such party wall : 
nor is the operation of the statute at 
all varied by any covenants to re* 

{»air, entered into between the land- 
ord and his tenant. 8angster v. 
Birkhead. 1 Bos. <§• PuU. 303. 

T The tenant of a house* covenanted 
in his lease to pay a reasonable 
share and proportion of supporting, 
repairing, and amendins all party 
walls, &e. and to pay all taxes, du* 
ties, assessments, and impositions, 
parliamentary and parochial, ^ it 
being the intention of the parties 
that the landlord should receive the 
clear yearly rent of 60i. in net mo* 
ney without any doduetion what* 
ever ;" during the lease the propri- 
etor of the adjoining house built a 
party wall between that house and 
, the house demised : Under the sta* 
tute 14 G. 3, c. ^8, held that the te- 
nant (not the landlord) was bound 
to pay the moiety of the expenea of 
the party wall. Barrett v. Bedford 
{Duke.'S 8 Term Rep. 60^ 

8 The tnree months' notiee required 
by s. 38, is only necessary where 
the person, who at the time when it 
is necessary to build, &e. is liable 
to pay, cannot agree with the own- 
er of the adjoining house. S Tom 
Rep. 130, 

YI. Other points rdaHve to.^ 

1 A lessee of land in the Bedford 
X^evel cannot object to an action hj 
his landlord for a breach of eove* 
nant in^not repairing, that the leas6 
was void by the statute 15 Car. 2, e* 
17, for want of being registered $ 
and such act enacting, that ^ no 
lease, &c. should be of fbree bat 
fi*om the time it should be register- 
ed," not avoiding it as between the 
parties themselves, but only post- 
poning its priority with respeet to 
subsequent incumbrances; register* 
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ing the titles before, ffodson r. 
Snarye. lO East^ 350; 

2 Under a power to demise for 31 
years id possession, and not in re- 
version, a lease dated in faet on the 
i7ih of Feb. 1802^ habendum from 
the 25th of March neM ensuing the 
date thereof f is good, if not exeented 
and delivered till after the 25th of 
March ; lor it then takes effeet as a 
lease in possession, with reference 
baek to the date aetoally expressed. 
Doe ▼. Bay. 10 Eas^, 4^. 

B A tenant at safferance cannot main- 
tain an action of trespass against 
his landlord. WUde v. CantiUon. 1 
J6hn$» Casesy 123. 

4i Where a tenant holds over the 

term, and the landlord enters hf 

fbrce^ and turns him out, he oannot 

maintain trespass against the land- 

' lord. Hyatt v. Wood. 4 Johns. 

• Bm. 156. 

M Where A* haTiagbeen in possession 
of land about ten years, afterwards, 
on the 7tfa of JVbv. sold all his right, 
interest and improvements to B. and 
promised to deliTcr the possession 
to him on the 1st of March folionir- 
ing, and acknowledged that he held 
the possession of the land nnder B. 
It was held that A. was the tenant 
of B. and having continued in pos- 
session after the 1st of March^ he 
became a tenant at sufferance ; and 
that the entry of B. afterwards, put 
an end to the tenancy ; so that B. 
might maintain trespass against a 
person claiming to hold under A. 
Wood ▼. Hyatt. 4 J(^ns. Rep. Sia. 

Such a title in B. is sufficient against 
all but the rightful owner. Ibid. 

A lessor cannot maintain trespass 
qttare clausumfregitj against a sub- 
tenant at will of the lessee, for ta- 
king down and carrying away the 
house erected by him on the demi- 
sed premises, during the lease. To- 
bey V. Webster. 3 Johns. Rep. 468. 

V A certiorari does not operate as a 
supersedeas under the landlord and 
teiwnt act 4 DaUaSj 2i^. 
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1 JET. may be assessed to the land tax 
either where he dwells or carries on 
his employment. . Trowell v. iUt- 
fard. 4 SaJOc. 616. 

2 Land tax money in the hands of 
the collector is a debt due to tho 
king ; where, therefore, the collec- 
tor commits an act of bankruptcy 
on the 7th, and his goods are seized, 
under the warrant of the commis- 
sioners for land tax money, the 16th, 
and a commission issued against 
him the 17th, the assignment is 
made the 19th, and the goods aro 
sold under the warrant the 22d ; 
trover for the goods will lie by the 
assignees without payment or ten- 
der of the money due by him ) but 
such warrant binds the goods not 
from the date, but from the time of 
the seizure. Brassey and another 
▼. Dawson and another. 2 8tr. 978. 

8 The land tax is not peculiarly a 
landlord's tax with respect to the 
public. 1 Dotig. 237, n. 

4 A landlord who covenants to pay 
laud tax, ehall nay on the rent re- 
ceived, not OH that taxed. Faw r. 
Lsfnan: 1 Wils. 21. 

5 Corporation of the Royal Ex- 
change Assurance Company in Lon- 
don^ liable to be assessed by the 
land tax, in their corporate capaci- 
ty, as a corporation. Royal Ex^ 
change Assurance Co. v. Paughan. 
1 Burrows^ ±55. 

% The appointment of clerks to the 
commissioners under the land tax 
act (25 O. 3, c. 4.) is at least for a 
year. R. v. The commissioners of 
the Land Taxfor 8. Martin^ West- 
minster. 1 Term Rep. 149. 

7 Buildings of a college in one of the 
universities taken into and made 
part of the college between the 
passing of the first land tax act 
and the act which made that tax 

Oetual, are exempted from the 
tax. AU Souls College v. Cos- 
tar. 8 Bos. &; Full. 685. 

8 But where a college, soon after the 
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passing of the first land tax act, 
purchased lands of a parish under a 
private act of parliament, which 
provided that the college should pay 
all taxes which the premises then 
were» or should thereafter be sob- 
jeet to, it was held that the lands 
purchased were not exempted from 
the land tax. Ibid. 
S This is, in the frame of it, a per- 
sonal tax. Bex v. The Jnhab. of 
Jhwoidh. U Easty 886. 


nature of an oii^nal writ. IVotflf 
V. Mhcton. 1 Frtb. iM. 


LAPSE. 

Upon cession for plurality of benefices, 
lapse of the first does not incur from 
institution to the second^ but from 
induction only. Bishop of Lincoln 
T. Wolferstan. 1 Black. 490. i 
mis. 174. 3 Burr. 1504. 


LARCENY. 

1 If after goods are sold, and earn* 
est or the whole sum paid, a person 
takes out part, though before actual 
delivery to the buyer, or to any to 
eonvey to him ; this is grand or pet- 
ty larceny, according to the value 
taken out, though the soods may be 
remaining in the warehouse of the 
fieller ; for after the sale is complet- 
ed by earnest paid, the possession 
«f the seller is the possession of the 
hnjer. ^Anonymous. Lofflj 601. 

2 Taking away a letter from anoth- 
er, which b of no intrinsic value^ 
nor importing any projperty in pos- 
session of the person from whom it 
is taken, is not larceny^ nor any 
criminal offence of which a special 
j^essions has cognizance. Paym v. 
The People. 6 Johns. Rep. 103. 


LATITAT. 

1 Special latitat may be tested and 
returned the same day. Loving v. 
Jvery. 2 8tr. 917. 

^ A latitat may be considered in the 


LAW. 

I. In general. 
U. Law of JViUUms. 

I. In general. 

i. It is a principle of universal jmis* 
prudence that laws, civil or crimi- 
nal, must he ^ospective, and cannot 
have a retroactive effect. Dash v« 
Van Kleeck. 7 Johns. Btp. 477. 

2 The court will not dedare a law 
to be unconstitutional, unless the 
opposition between the constitution 
and the law be clear nhd plain. 
Fletcher v. Feck. 6 Cranch, 67. 

B In a contest between two individu- 
4ils, claiming under -an act of a le- 
l^islature, the court «cannot inouirc 
.into the motives whi^h aetuatea the 
members of that legislature. K the 
legislature might constitutionally 
pass such an act; if the act be 
elothed with all the requisite forms 
of a law, a court, sitting as a court 
of law, cannot sustain a suit be- 
tween individuals founded on the 
allegation that the act is a nullity, 
in consequence of the impure mo- 
tives which influenced certain mem- 
bers of the legislature which pass- 
ed the law. iHd. 

4 Where a law is, in its nature, a 
•contract, when absolute rights have 
vested under that contract a repeal 
tif the law cannot devest those 
^rights. Ibid. 

6 A law, annulling conveyances, is 
nnconstitutional, because it is a law 
impairing the obligation of con- 
tracts, within the meaning of the 
constitution of the ITntM States. 
Ibid. 89. 

H. Law of Nations. 

1 The law of nations is a part of the 
municipal law of Pennsylvunia. r 
DaUas, 114. 


To iosolt a secretary to the legation 
in the house of the minister pleni- . 
potentiary, is a violation of the law 
of nations, punishable by fine and 
imprisonment Ibid* 

2 Bat a person convieted of that of- 
fence, although claimed as a sub- 
ject of a foreign power, cannot be* 
given up on such claim ; but cases 
may occur, where pro bdno publicoy 
offenders may be delivered up to 
the justice of the county from 
which they endeavour to escape, 
i Dallus^ il6. 

Nor pan the person so convieted, be 
imprisoned till the sovereign, whose 
ofllicer was insulted, shall declare 
that the reparation is satisfactory ; 
fur punishments must be certain and 
definite in all respects. Ibid, 

The person, house, and eomiteSj of a 
minister, are all protected by the 
law of nations. Ibid. 

3 If a foreign court cannot, consist- 
ently with the law of nations, exer^ 
cise the jurisdiction it has assumed, - 
its sentence will be di^^garded. 
Rose V. Uimely. 4t Cranck, 241. 

A seizure of a foreign vessel beyond . 
. the territorial jurisdiction, for vio- 
lation of a municipal regulation, is 
not warranted by the law of nations. 
Ibid. 

Quere^ Whether a French court can, 
consistently with the law of nations 
and the treaty, condemn Jimerican 
property never carried into the do- 
minions of Francen and while lying 
iu a port of the United States ? tbidi 

4 No foreign court can question the 
eorrectness of what is done, unless 
the court passing the sentence loses 
its jurisdiction by some circum- 
stance which the law of nations can 
notice. Hudson v. Questier. 4 
Crunch^ 294. 

6 Every nation is the arbiter and 
vindicator of its own rights. Jip- 
pendiXf 4 Cranekf 314. 

A vessel, sailing ignorantly for a 
blockaded port, is not liable to cap* 
ture under the law of nations. Fea- 
ton V. Fry. 5 Cranch^ 335. 

7 A seizure beyoud the territorial 
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jarisdietioB, for breaeh of mnniei*^ 
pal regulation, is warranted by the 
law of nations. Hudson v. Qnm/er*r 
a Cranchf 281. 


LEASE. 

L Construeticn of $ and what In^ 
struments shaUbt valid as LeaseSm^ 
n. Of Promsoes and Covenants in^ 

m 

I. Condruction of; and what Inatnr 
ments shaU be valid as Leases. 

1 Parole demise to hold from 3rear 
to year, and sic tdlra quamdiu, ^c* 
is a lease for two years, after eve- 
ry subsequent year began, not de* 
terminable till that be ended. Legg 
v. Strudwiek. 2 8alk. 414. 

2 Lease for a year, and so from year 
to year, adjudged a lease for two 
years and afterwards at will. Ter* 
mor for years grant for a less term» 
to commence aiter his death, good.. 
In a lease at will, defendant may 
determine the will at the end of a 
quarter, after paying his rent, not 
at the beginning ; lessor ib the mid^ 
die, allowingtenant the emblements* 
Stomfit V. Hicks. 2 8alk* 418. i 
L. Uaymondy 280. 

3 A lease for 21 years, made by a 
testamentary guardian of an infant, 
is absolutely void. Boe on dem. of 
Parry v. Hodgson* 2 Wils. 120. 

4 No lease by parol is ^ood which 
imports to convey an interest for 
more than three years flrom tha 
time of tlie making. BawUns v. 
Turner. 1 L. Raym. 786. 

5 If in a lease special days of nay- 
ment are limiled by the reddenaum^. 
the rent must be computed accord- 
ing to that, and not the habendmiu 
Tompkins v. Pineeni. 2 £• Jtaym* 

819. 

6 Lease for one year, and so for two 
or three years, as the parties shall 
agree, from the first year is a leaso 

♦ for two years, and after every sub- 
sequent year begun is not determin- 
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able till that ht endedi Barris v. vhieh ^ai not expressed to W « 

£t»itis. i ^i/s. 262. building lease, but whieh contaixied 

7 The eommittee of a lunatic cannot a covenant by the lessee te keep in 

make a lease. Knipe t. Palmer. repair the demised premises (old 

2 ffUs. 130. houses,) or such other house as 

S Acceptance of rent will not make should be built duriug the term f 

a lease good. ^non. 3 Salk, 4. held, that this was not a buildiDS 

9 The court will presume a lease to lease within the power. Jones a, 
be by deed. The King v. Inhabit Ctmper v. Verney. JVilles, 169. 
tante of Little Dean, l Sir. 555, Such a lease being granted by a ten- 

10 When the whole term is made o« ant for life who had a bare naked 
▼er by the lessee, although in the power, without any legal interest, 
deed by which that is done, the rent is void, and not capable of confirm- 
and the power of entry for non-pay- ation by the remauder man accept- 
ment is > reserved to him, and not to ing rent. A voidable lease may be 
the original lessor ; this is an as- made good by acceptance of rent. 
signment, and not an under lease. IMd, 

Palmer v. Edwards, 1 Doug. 187, tt. 15 Lease for seven, fourteen, or twen« 

And in such case, the original lessorj, ty-one years, as lessee shall think 

or his assignee of the reversion, proper, is a good lease for seven 

may sue or be sued, on the respec- years, whatever it may be for the 

tive covenants in the original lease. fourteen and twenty-one years. Fer- 

Ibid. guson et Ux. v. CorniJi, 2 Burr. 

And this although new covemints are 1032. 

introduced in the assignment. Ibid, 16 A lease for lives, to begin from the 

What cannot be supported as an as- day of the date thereof, and seizin 

signment shall be good as an under delivered afterwards, is good ; and 

lease, against the party granting it shall not be said to convey a free- 

Ibid, hold to commence infuhro, F'ree* 

11 A general parol demise at an an- than on ifie demise m Vernon alias 
nual rent, where the bulk of the Bund v. West. 2 Jvib. 165. 
farm is inclosed and a small part in 17 If the lessee hold over after notiee 
the common fields, is only a lease ^ from the landlord that, in case of 
from year to year, and not for so holding over beyond the day in tho 
long as the usual round of husband- notice, he shall pay an increased 
ry eiteuds. Roe an the demise of rent ; the holding over is an assent 
Bree v. Lees. 2 Black, 1171. to the new rent, and the landlord 

12 A lease void in its creation as a- shall recover it in an action for use 
gainst a remainder man, doe's not and occupation, .inon, Lofft^ ld3. 
become valid by his accepting rent, 18 An , agreement to grant a leaser 
and suffering the lessee to make ^^ and the lessor did thereby set and 
improvements after his remainder let" for 21 years from a future day, 
vests in possession. Doe v. Butcher. shall be a lease in prcBsenti^ if tUe 
1 Doug, 60, circumstances shew the party's in- 

But Qtt. Whether the equity would tent so to be. BaMer v. Browne. 

not relieve in such a case ? Ibid, 2 Black. 973. 

13 But a mortgage of a feme covert^s 19 Acceptance of new good lease im- 
estate, {hough in form of a lease, is plies surrender of former. Davison 
void. QoodrighJt v. SItratham. 1 on demise of Bromley v, Stanley. 4 
Doug. 53, n. Burr. 2210. 

±4i A tenant for life having power to 20 Bither party may determine a lease 

grant building leases for 61 years, at will when he pleases ; but if it is 

reserving the best improved ground determined on any other than a 

rent, granted a lease for that term, rent-day, he who determines it loses 


\ 
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year to year, so long as both parties 
shall please, cannot be determined^ 
ene^pt at the end of a yeaf* Ldgk- 
ion V. Th^^ 1 L. naym, 707. 3 
SaJOcM, t2^. 2 Bait. 413. 

dl A lease of 200 years, no man has it 
as a lease, but has a term to attend 
€he taheritanee. Denn v. Barnard, 
% Cowp, 590. 

td If a lease be void against a remain* 
der-man, it cannot be set up by his 
acceptance of rent; and if only 
Toidable, yet acceptance of rent is 
not of itself a confirmation. Jen- 
kins V. Church* 2 Courp, 482. 

83 The following words, Lands at C. 
in tenure of •!. B, comprise woods 
and timber excepted in the lease to 


shall hold and enjo; 
companied with resi 
operate as words of ^ 
Ixcas, if they be followed hy^diLersi 
which shew that the parties intend* 
ed that there should be a lease in 
future. The whole must depend on 
the intention of the parties. Boa 
d. Jackson v. JLshbumer. 5 Term 
Rep, 163. 
les Ihesewordsinaninslrament, ^^be 
it remembered that J. Bt, hath leU 
and by these presents doth demise^^^ 
&c. held to operate as a present de- 
mise, although the instrument con-* 
tained a further covenant for a fu- 
ture lease. Barry r- Nugent* 5 
Term Rep. 163> n. 


Jf . B, beins words of additional de- 29 A. agreed to let her house to B.^ 


seription. Goodtitle ex dem. PaiUj 
Esq, T. Pkidj Spinster. 2 Burr. 
1089. i Black. 259. S. C. 

94 Lease for years, if lessee so long 
lives, remainder to another for the 
residue of the term, construed that 
the remainder-man should enjoy 
daring all the residue of the years 
to come. Wright on dem. of rloW" 
dm V. Cartwri^t. 1 Burr. 292. 

j3d A paper, containing words of pre- 
sent contract, with aa. agrAraent 
that the lessee should take posses 


'^during her life^ supposing it to be 
occupied by B.^or a tenant agreeable. 
to A^ and ^^ a clause was to be add" 
ed in the lease^^ to eive A.h son ait 
option to possess me house when 
erf age : held, that this was only aa 
agreement for a lease, and not a 
perfect lease, the latter clause shew- 
ing it to be executory ; and that a 
lease granted in pursuance of suck 
agreement would only enure for ther 
joint lives of A. and B. Doe dm 
Bromjield v. Smith. 6 East^ 530. 


sioii imnrediately, and that a lease 30 A lease in 1785, for three, six, or 


should be executed in future, ope 
rates only as an agreement for a 
lease, and not as a lease itself; and 
therefore it need not be stainped, if 
executed before statute 23 G. 3, c. 
08, imposing a stamp on agreements. 
Qoodtitle d. Estwick v. Way. 1 
Thrill Reports^ 735. 
26 An instrument on an agreement 
stamp, reciting that A, in case he 
should be entitled to certain copy- 
hold premises on the death of B. 


nine years, determinable in 1788^ 
1791, 1794, is a lease for nine years^ 
determinable at the end of three or 
six years, by either of the parties^ 
on giving reasonable notice to quit*. 
Qoodrignt v, Richardson. 3 Tenor 
Rep. 463. 
31 If a lease be granted for seven, l^^^ 
or 21 years, the lessee only has tha^ 
option at which of the above periods 
the lease shall determine, banny^ 
Spurrier. 3 Bos S^ Pull. 442. 


would immediately demise the same 82 A lease executed by the tenant for 


to C. declaring that he did thereby 
agree (o demise and lei the same with 
a subsequent covenant to procure a 
licence to let from the lord, operates 
as an agreement for a lease, and not 
as an absolute demise. Doe v. Clare, 
2 Term Rep, 739. 
VOL. ri. 4;5 


life (in which the reversioner, who 
was then under age, is named, but 
not executed by him) i» void on the 
death of the tenant for life ^ and an 
execution by the reversioner only 
afterwards, is no confirmation of i^ 
so as to bind th.e lessee in an action 
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of eo venant. Ludford • t. Barber • 
1 Term Hep- 80. 
(Aud see title Power. 

33 Tenant for life leases premises for 
2i years, and before the expiratioB 
of that term dies ; t;lie trustees of 
tJie remainder-nian> tbea an> infant, 
continue to reeeive the rent reserv- 
ed, and he, on eoming of age, sells 
the premises by auction ; in the con- 
ditions of sale the premises are de- 
clared to be subject to the lease, 
and in the conveyance to the pur- 
chaser the lease is referred to as in 
the possession of the lessee ; and in 
the covenant against incumbrances, 
that lease is excepted f the purcha- 
ser mortgages, and in the mortp;age 
deeds the like notice is taken of the 
lease, and the mortgagees for some 
time reeeive the rent reserved ^ hehl, 
that the lease expired with the in- 
terest of the tenant for life, and that 
the notice since taken of it did not 
operate as a new lease. Doe d. 
if otter <§* aL v. Archer S[td. i Bo^ 
S[ Full 531. 

(And see Landlord avd Tsnant.) 

Z^ A lease in writing though not un- 
der seal, cannot be given in evidence^ 
unless it be stamped, i Term Sep, 
735. 

35 Though by the statute of frauds it 
is enacted that all leases by parol 
for more than three years shall 
have the effect of estates at will on- 
ly, such a lease now enures as a te- 
nancy from year to year ; the mean- 
ing of the statute being that such an 
agreement should not operate as a 
term. Clayton v. Btakey. 8 Term 
Bep.S. 

35 The mere cancelling in fact of a 
lease, is not a surrender of the term 
thereby granted within the statute 
of frauds^ which requires such sur- 
render to be hy deed or note in wri- 
tingf or by act or (^eratiofi of law. 
Nor is a recUal in a second lease, 
that it was granted in part consider^ 
ation of the surrender of a prior 
lease of the same premises, a sur- 
render 6^ deed or note in uniting of 
liuch prior lease | i{ ||j| purporting 


in the term of it 4o be of itself m 
surrender or yielding up of th^ in-* 
terest; though in some instances 
the acceptance of a second lease for 
part of the same term before eternis- 
ed, may be a surrender of sueh pri- 
or term by operation of law ; and 
this even though the second lease 
be voidable, if it be not merely void. 
But where tenant for life with a 
speciial power of leasing, reserving 
the best rent, in comideraJtion (as re- 
cited) of the surrender of a prior 
tern of 99 years, (of .which above 
50 were expired,) and certain 
charges to be incurred by the tenant 
for repairs and improvements, &e. 
granted to him a new lease of the 
premises for 99 years by virtue of 
the power reserved tcTher, or anyoth' 
er power vested in, or in anywise k- 
longing to her, which new lease was 
void by the power for want of reser- 
ving the best rent : held, that the 
second lealte, which was intended 
and expressly declared to be grant- 
ed by virtue of and under the pow- 
er, and being apparently not in- 
tended by the parties to be carved 
out of the estate for life of the les- 
sor, being void under the power, 
shauld not operate in law as a sop- 
render of the prior term, as passing 
an interest out of the life estate of 
the grantor, eontrary to the mani- 
fest intent of the parties ; and con- 
sequently that the prior term, though 
the indenture of lease were in faet 
cancelled and delivered up when 
the new lease was granted, might 
be set up by the tenant of the pre- 
mises in bar to an ejectment by the 
remainder-man after the death of 
tenant for life; however such se- 
cond lease might have operated by 
way of estoppel as against the lea- 
ser during her life. !Boe d. Earl of 
Berkeley v« ArMishop of York. 6 
Easi, 66. 
37 Under a lease for 14 or V years ths 
lessee only has the option of deter- 
mining it at the end of the first 7^ 
years 5 every doubtful grant beios 
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constraed io favour of the grantee. 
Doe V. Uixon. 9 Bad^ 15. 

•38 A lease of ao infant's land by liis. 
father, as natural guardian, is void. 
2 Mass. 55. 

39 *i. being seized of land in ris^t of 
his wife, exeeutod a lease to i* for 
life, in 1796, whieh was assigned to 
€. In 1806, ^. and his wife exeeu- 
ted a lease to D. for the same land 
and for the same lives, with the 
same covenants. Jl. died in 1808, 
and the wife, after his death, re- 
ceived rent of C. It was held, that 
.the wife, having joined with her 

. husband iu 1806, in executing a 
Jease, which .was duly acknowledg- 
ed, according to the statute, had 
.put it out of her power to affirm the 
lease given by her husband in 1796, 
. and that JD.. could not be prejudiced 
by her acts. Jackson ex dem. 
Campbell Sf another v. MoUeway. tt 
Johns. .&p. 81. 

Jt seems, that when the wife is not a 

. - party to a lease of her land, it is 
void as to her, and an acceptance of 
rent, or any act Of the wife after the 
death of ; the husband, will. not con- 
firm it. Ibid, 

^4f0 The assignment of a lease! in wri- 
ting, though not under seal, is good. 
Bolidayy, Marshall. 7 Johns. B^. 
311. 

ttl Letting land u£pn shares, for a 

single crop, does not amount to a 

lease of the land, and the owner a- 

lone can hrinztrespass. Bradish x. 

JSchenck, 8 Johns. S^p. ±Si. 

. II. Qf Priwisoes and Chvemnts in. 

(i Lessee for 21 years covenants not 
. to asssign, &c. he makes an under 

lease for ipart of the terra-; tiiis U 
. not a breach of the covenant. Cm- 

soe of the dem. of Blencowej Esq. v. 

Bughy. 3 Wils. 234. 
a In an action against a tenant for 
, not performing his agreements, the 

estate of the lessor (whether trnly 

averred or not)4s immaterial, if tbe 

tenant has had the fruit of his lease. 

Aud an agreement to ^e^ve a farm 


as he fbund it, is ail agreement to 
ieave it in tenantable repair, if he 
ibund it so-^ and will maintain a de- 
^laraHoB so laid. Winn v. White. 
2 Black. 840. 

8 ^. demised to B. lor .the lives of 
B.f C. and D, and covenanted that 
if the said B. his heirs, &c. should 
he minded, at the decease of the 
<said '£., C,, D. or any of them, to 
; surrender the said demise, and take 
anew lease, Jind add a new life to 
the then^wo in being, in lieu of the 
life so dying, that then he the said 
^«^., his heirs, &e, upon pavmeut of 
.every life so to be added, would 
grant a new lease for the lives of 
•the two persons named in the for- 
mer lease, and of sueh «tber person 
as the said B.j his heirs,. &c. should 
.appoint in lieu of the person named 
in the preceding lease, as the same 
•should respectively die, under the 
same rents and .covenants. There 
ihad been ^uoeessive renewals, and 
rin each aiike^ovenant, for renewal. 
Holden, that J3l. and his ancestors 
Jiad, by their ownMetSy construed 

. 4hi8.to he a covenant for tL perpetual 
renewal. ^ Cooke v. Booth. Cowp. 

4i If the lessee reserves the rent t^i 
. himself on granting over, it is an 
. under lease, and not an assignment^ 
thongh he parts with the whole 
^erm. PouZ^ji^y v. Holmes. 1 ^r. 
^405. 
J5 A proviso that a lease shall be- 
..come -void upon the lessee's com- 
•mittiag an act of bankruptcy, and be- 
ing found a bankrupt, is good. Roe 
Jjmee of Hunter v. QMiers. t 
Doug. 184, n. 

6 Covenant in building and repair* 
ing lease to leave the demised pre- 
mises, ivith all new erections well re- 
paired, extends to the new erections 
only. Lantj Esq. v. JSTorris. l 
Burr. 287. 

7 The landlord cannot sue an under 
< tenant on the covenant for rent. 

Holford V. Hatch. 1 Doug. 183. 

8 Held, that putting in the name of 
. a nephew in a Jease Tenewable Jkr 
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lireS) carried prUiia faei\ a pre- 
BumplioD onij that his name stood 
ai trustee, but that this might be 
repelled by parol evideDce, shewitig 
that he was iutended to take for 
his own benefit. Anonymous. Lqfftf 

230. 

9 A proTiso in a lease to reenter for 
a eoudition broken can only operate 
during the term, and vanishes when 
t)iat ends. Johns ▼. fFhitUy and 
others, 3 ffils. 427. 

10 Leases by gorernors of colleges in 
Ireland must reserve more than a 
moiety of the true value, at the pe- 
ril of the lessee. Clement and oth" 
ers V. WaUcer, 4 Burr. 2154k 

11 Devise, &e. except the new house 
lately built upon the premises, for 
the use of the plaintiff and his fam- 
ily, and not to be let to any other 
person whatsoever, and at all times 
M^hen the plaintiff should not dwell 
there, to be used by the defendant 
and his assigns, doth not enure as 
an eieeption which sets the matter 
at large, but only as a declaration of 
the plaintiff's intention in making 
the exception. Cudlip v. Rundaui 
8 SaUc. 106. 

12 Under a proviso that all assign- 
ments of a lease shall be void if not 
enrolled, under-leases are not inclu- 
ded. KinnersUy v. Orpe. 1 Doug. 
66. 

Where a lease is ipso facto void, by 
^ the eondition or limitation, no ac- 
ceptance of rent afterwards can 
make it have continuance as be- 
tween the grantor and grantee* 
Ibid. 

Otherwise it is of a lease voidable on- 
ly. Ibid. 

An under-lease is not an assignment, 
to the effect of working a forfeiture 
under a proviso not to assign. Ilnd. 

13 But under a proviso, ^ that the 
lease shall become void, in case the 
lessee, his executors, or administra- 
tors shall, at and during the said 
term, set, let, or assign over, the 
said hereby demised messuage or 
dwelling-house, or any part there- 
off^ a deopise by the lessee's admin* 


istimtrix for a terai a da^ diort of 
the expiralion of the original lease^ 
is bad. Boe, lessee of Qregson v. 
Harrison. 1 Daue. 57, n. 

14> A proviso in a lease for 21 years 
that the landlord shall reenter on 
the tenant's committing an aet of 
bankruptcy, whereon a commission 
ah all issue, is good. jRoe v. Gd' 
tters. 2 Term Rep. 183. 

10 A lessee,^who had covenanted ^^ not 
to let, set, assign, transfer, make o- 
ver, barter, exchange, or otherwise 
part with the indentnre," &c with 
a proviso that the landlord mi^t, 
in such case, reenter, gave a war- 
rant of attorney to coiJfess judgment, 
on which the lease was taken ii 
execution and sold. This was held 
to be BO forfeiture of the lease. 

^ Hoc d. MtUchinson v. Carter, 8 
T^erm Rep. 67. 

16 Bat where it was found by verdict 
that the tenant gave such warrant 
of attorney to a creditor for the ex- 
press purpose of enabling such cre- 
ditor to take the lease in execotion 
under the jqdgment ; this was held 
to be in fraud of the covenant : and 
the landlord, under the daase of re- 
entry, recovered the premises in e- 
jectment from a purchaser under 
the sheriff's sale. Same FarUes. 8 
Term Rep. 300. 

17 If a lease contain a proviso that 
the lessee, his executors, &c. shall 
not set, let, or assign over the whole 
or part of the premises without 
leave in tvriiing^ on pain of forfeit- 
ing the lease ; the administratrix 
of the lessee cannot underlet with- 
out incurring a forfeiture, though 
for less time than the whole term. 
Roe V. J^nrison. 2 Ibrm A»p. 426. 

18 A parol licence to 161 part of the 
premises does not discharge the les- 
see from the restriction of such a 
proviso. 2 2Vrm Rep. 420. 

19 The lessor's receiving rent after 
the forfeiture is no waiver, unless 
the ibrfeiture were knowti to him at 
the time. 2 2>rm Rep. 420. 

j^ In a lease the lessor reserved a 
right to enter and cut timber, va- 
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king a reafloniible tatisfaetion !» the 
lessee, for any damage oecasioaed 
Ihereiiy ; eoTeoant doea not lie by 
BBch lessee for any wrongful aet of 
euttiog down by a third p^Vion, if 
without the cpnsent of the lessor, 
however he may eountenanee the 
aet afterwards. Griffiths v. Brome. 
6 Term Rep. 66. 

»i Where it only appeared that the 
lessor had promised to make com- 
pensation afterwards for such 
%vroiigful act, if the wrong-doer 
himself did not, it was not consider- 
ed as an adoption of the act, nor as 
evidence of a prior consent to it 
whereon to found an action on the 
covenant. 6 T'erm Bep, 66* 

S3 Where a lease for 21 years con- 
tained a proviso, that in case either 
landlord or tenant, or their respec- 
tive heirs or executors, wished to 
dletermine it at the end of the first 
14r years, and should give six 
months' notice in writing under his 
m' their respeoHve hands^ the same 
should cease ; held, that a notice to 
quit, 8%ned by two only of three ex- 
ecutors of the original lessor, to 
whom he had bequeathed the free- 
kold as joint tenants^ expressing the 
notice to be given on behalf of them' 
selvss and ^ third exMtd&r, wai 
not good under the proviso, which 
required it to be given under the 
hands of all three. Neither could 
cuch notice be sustained under the 
general rule of law, that one joint 
tenant may bind his companions by 
an act done for his benefit ; for noKn 
constat that the determination of the 
lease was for the benefit of the co- 
Joint tenant ; which it wait incum- 
nent on the party who widhed to a- 
▼ail himself of it to prove. ^ And 
tke notice to quit being such as the 
tenant was to act uport at the time^ 
no subsequent recognition of the 
third executor will make it good by 
relation : nor was his joining in 
the ejectment evidence of his origi- 
nal assent to bind the tenant by the 
notice. Right d. Filter ^ a/, v. Cu- 
th^lL S Eastj 49i» 


as Where in a lease for a term of 
years, it was covenanted betweea 
the lessor and the lessee, that at the 
expiration of the term, the building 
and improvements should be valued 
by three or five indifl^rent persons 
to be chosen by the parties, and tha 
amount paid by the lessor ; and af- 
ter the term and surrender tS tha 
ttremises, the lessee applied to the 
lessor to agree on three or five per- 
sons to appraise the buildings, &e. 
and he refused ; on which the les- 
see had the buildings, &c. apprais- 
ed by three indifferent men, who 
valued them at 750 dollars ; it w*aa 
held* in an action i^inst the lessor 
on his covenant, that the lessee was 
not entitled to receive interest on 
tile 750 dollars, found by the jury, 
as the exparte apprais^ent was not 
coneinsive, anci the damages re- 
mained unliquidated, to be ascer* 
tained by the verdict of a jury. 
HoUiday v. Marshall* 7 Johns, Rep, 

2^ Where a lease for life contained a 
covenant tliat the lessee should not 
sell or assign without the permis- 
sion of the lessor, and the lessee 
did sell and assign a part of the 

J^remises with the consent of the 
essor, it was held thai; this did not 
amount to a surrender, but the les- 
see still remained liable for every 
act of his assignee amounting to a 
breach of the covenants contained 
in the lease. Jackson^ ex detn. 
Church and others v. Broumson, 7 
Johns. Bep. 2^, 

25 Where wood is cut down on leased 
land, by the lessee or his assigns, 
in such manner as materially to in- 
jure the inheritance, it is waste; 
and the lessee u liable to an action 
for the breach of the covenant a- 
gainst waste ; and when the lease 
contained a elause of reentry for a 
breach of the covenants and condi- 
tions in the lease, it was held that 
the lessor might maintain eject- 
ment. Ibid. 

26 When wild and uncultivated land, 
wholly covered with timber, is lea- 
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ved) the lessee may fell part of the 
'wood and timber, so as to fit the 
land for ealtivation, without beiDg 
liable for waste ; but he cannot eut 
^own all the wood and timber, so as 
permanently to injure the inheri- 
tanee. Jacksouj ex dem. Church 
and others v. Brotcnson, 7 Johns. 
Bep. 2air. 

And to what extent the wood ari tim- 
ber on such land may be eut down,' 
without waste, is a question of fact 
for the jury to decide, under the di- 
rection of the court. Ibid. 

^ A lessor reserved one quarter of 
the money arising from every let- 
ting) assigning or disposing of the 
premises by the lessee, who cove- 
nanted, that whenever he should in- 
cline or be by law or otherwise, o- 
l>Iiged to sell, &e. he would make 
the first offer to the lessor, giving 
liim notice of the price, &e. and it 
was provided that every sale, rent- 
ing, &e. should be void, and the 
premises revert to the lessor, unless 
the seller or purchaser should pay 
the lessor the one fourth of the mo- 
ney offered, &e. The tenant hold- 
ing under the tease, confessed a 
judgment on which an execution is- 
sued, and the lease was sold by the 
sheriff. This was held not to be a 
hreadh of the covenant or condition 
4n the lease ; the judgment not hav- 
ing been confessed .pom^ii/flpie^y, or 
ibr the purpose of enabling the cre- 
ditor to take the lease and execu- 
tion under the judgment, and with 
a view to defeat the lessor's right to 
the one fourth of the money offered, 
tnnder the covenant. Jacksaa e^ 
^dem, Settyler v. Corliss. 7 Johns. 
Bep. 531. 

28 In an action of covenant for non« 
payment of renf reserved in a lease, 
if the plaintiff recovers less than 
'250 dollars, he i^ entitled only to 
costs of a court of common pleas. 
Burke v. PlaU. 7 Johns. Bep. B5B. 

J29 Where ^. voluntarily delivered up 
and destroyed a lease of land, and 
took a new lease, and afterwards 
churned under the old lease ; it was 


held, that if the old lease was wA 
duly surrendered by writing, within 
the statute of frauds, yet that J. 
could recover no more land than 
what he could prove, with absolute 
certainty, was covered by that lease, 
especially, after the premises claim- 
ed had be^n in possession of anoth- 
er, for near 16 years. Jackson ex 
dem. Butter ana, others v. Gardner^ 
a JiAns. Bep. 394{. 


LECTURER. 

Trustees -of « lecture, to be preached 
•at a oonveaient hour, may appoint 
any hour they please, and vary their 
appointment. The King v. JBo- 
thursl. 1 Black. 210. 


LEET. 

The appointment of constables is in- 
cidental to a court leet. The King 
y. Boutledge.- 2 Doug. 697. 

No man can be of two leets. Ibid^ 


liBGACY, 

i Legacy to a creditor, greater flmn 
the debt, not taken to be a cancel- 
ling of the debt. Cuthbert y. But' 
coekj in chancery. 1 Salk, iss. 

2 An action lies for a legacy devised 
out of land. Eteer v. Jones. 2 Saik. 

414>. 

8 Where a time is annesed to the le- 
gacy, and not to the payment^ and 
legatee dies before that time, it in 
lapsed. 8nM v. Dee^ in chanceity. 
2 Salk. 415. 

4f Legacy to a creditor greater or 
less than the debt, to be tiUteo a<^ 
cording to the intent of the testator, 
whether in dischaige or in addition 
to the debt. Cranmsr^s ^Case^ in 
chancery. 2 JSalk. 508. 

5 If the action be brought against 
the executor p&sonaUy in his awn 
right, the judgment can only be de 
bonis nroprOs. Hawkes cj* Uau v« 
Samaers. Coujp. 369. 
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6 mii^mp^ lies Hpoa a promise bj an 
exeeutor to pay a legacy in consid- 
eration of assets. Atkins ^ Ux, v. 
HUL Cowpr2S^. 

V No action at law lies to enforce 
payment of a lesacy, the court of 
•haneery being the proper jurisdie- 
tion for that purpose. Jkeks v. 
Shndt. 9 Term Bep. %90. 

8 Butfan action at law will lie a- 
gainst an exeeutor to recover a spe- 
cific chattel bequeathed, after his 
assent to the beouest. Doe d. Lord 
8ay and Sale t« wty, S Eastf 130. 

9 Where there is a devise to Jl. for 
. life, of the rents and profits of a re- 
al estate, and the interests and' di- 
vidends of personal property and af- 
ter his death, tlie whole estates both 
real and personal to be divided be- 
tween B, and C, ; the executors and 
trustees are bound to pay to Ji. tlia 
annual produce of the personal as 
well as real property, especially if 
the personal property be money in 
the funds, without requiring a re- 
ceipt stamped as for a legacy^ under 

. srtattttes 20 G. 3, c. 28 ; 23 B. a, c. 
08 ; and 29 G. 3, c. 5U [But see 
now 6tat. 35 G. 3, c. 02.] Green v. 
Crofl: 2 U, Black. 30. 

io A le(^y payable on a certain e- 
vent does not carry interest, wheth* 
er it be vested absolutely, or on a 
contingency ; except where it is be- 
queathed to a minor, whom the tes- 
tator was under a moral obligation 
to support, and for whom no sup- 
port is provided until the legacy is 
payable. Dawes^ Judge^ Sfc, v. 
Sivan^ et al. 4 Mass, 208. 

il A legacy was given to .ifl. B. to be 
paid him on his attaining the age 
of 2t years : there was also a gen- 
ejral direction in the will, that all 
iUe legacies should be paid with in- 
terest in three months from the tes- 
tator's decease; it was holden that 
it was not the testator's iotent to 
limit a time of payment of any of 
the legacies, but only to provide 
that they should be paid with inter- 
est, and to fix a time when the in- 
terest shoiUd ooHU^ence. Ibid. 


12 Where a le^tee, whether the le-^ 
gacy be specific or not, accepts a 
part of a legacy bequeathed, pursu« 
ant to an average er |iro rda dis>* 
tribution of the property remaining 
in the hands of the exeeutor, he has 
DO further remedy for the part re-' 
maining unpaid, until further estate 
is discovered. ShepUfeocr.y.FamS" 
worthj ear. 4 Mass. 682. 

15 A direction in a will to an execu^ 
tor, to support the testator's aged 
father in sickness and in health, is 
a legacy, for which an action lie«i 
against the executor by the «tatat8 
of 1783, e. 24*. Famcdl v. JiacobSy 
adm. 4 Mass. 634. 

14 A bequest was made to JS. B^ot 
nindy pounds, to be kept in stocky 
and theinter^ paid anmudly to her 
during her naJtwfol life, and after her 
decease to he equally divided among 
her heirs laurfuUy begotten of her 6o- 
dy .* and il was held that «a. B. was 
not entitled to the prineipal smn, 
but that the executor should retain 
it, paying over the income to Ji. B* 
during her life, and the prineipal 
to her issue after her death. 8mm^ 
derson et Ux. v. Steams, exr. 6 
Mass. 37. 

±6 In an action brought hyJi. ai^insC 
an executor for a legacy, the defen- 
dant offered in evidence an account 
and certain bonds which had been 
paid and cancelled by the testator^ 
on which there was an endorsement 
by the testator that by agreement 
between Ji. and B. they were to be 
charged to the account of d. and 
the bands were for that reason can* 
celled, which endorsement was pri« 
or to the date of the will. It was 
held, that the account and endorse- 
ment on this bond, were not suffi- 
cient to support a debt set up by 
the executor against the plaintiff'; 
and that if the debt had been prov- 
ed, it would not have been released 
or extinguished by the legacy. 
Bicketts V. Livingstonf exr. 2 Johns. 
Cas. 97. 

16 d, devised bis lands to his two 
sons^ ehaiged with the payment of 
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. spefite smut by each of them^ to 
hiB execntors, and bequeathed to 
his grand-daughter ^0 pouods, to 
he paid to her, when ahe eame of 
^ige, out of the sum» so direeted to 
he paid by his sons t^ his executors. 
It was held thai the legacy to the 
granddaughter carried interest from 

. Ih^ time it was doe, and not before ; 
and that it was due when the lega- 
tee arrived at the age of 21 years. 
F^EU Brumer y. The Executors of 
Bqffman. 2 Johns, Caxs^ 200. 

i7 In an action against executors for 
a legacy^ the Dlaintiff^ in his decla- 
ration, must allege and prove, that 
the executors at the time of bring- 
ing the action, had sufficient assets 
to pay the debts and legacies. De- 
wM ^ ^if^ ^« Schoonmaker^ and 
aikers, 2 Johns. Bep. 2^. 

tS The testator devised all his estate, 
re^l and personal, to his wife, dn- 
xing her life, in ease she remained 
a ^idow ; and after her death or 
marriage^ to his son, chargeable 
with a legacy o£ 7S0 dollars to his 
daughter ; whether an action ean 

• be maintained against the execntors 
foe the legacy, (luere. Ibid. 

49 Where land is devised, subject to 
the payment of a specific sum of 
money, as a legacy, no action will 
lie i^ittst the personal representa- 
tives of the devisee, but it mnst be 
brou^t against the heirs and ter- 
taMints. Lhnnipion y„ Executors 
of Livingston* 3 Johns. Sep. 189. 

^ An action at law lies against a de- 
visee upon hb express promise to 
pay a specific sum oequeathed as a 
Jegaeyi and charged on land devised 
made after the executors had assen- 
ted to the legaey, and in eonsidera- 
tion of the devisee's having beeome 
seiaed of the land under the devise. 
Be^cker y. Beecker. 7 Johns. Bep. 
99. 

Butwhetheranactionof law will lie a- 
gainst a devisee or tertenan t in posses- 
sion of land chaiged with payment of 
a legacy, without isuoh promise to 
pay the legaey ? (lucre. Ibid. 

^1 Whether a legaey shall amount to 


the extittgaishment of a debt iuB 
from the fegatce to the testator. 4 
Dallas, 123. 
22 If a testator declares that a eertain 
legacy shall abate, if the personal 
and real estate of which he shall 
die seized and possessed shall not 
he sutlicient to pay ail his debts and 
legacies, and if the estate be more 
than sufficient at the time of the tes- 
tator's death, but afterwards be- 
come insufficient by meaua of the 
bankruptcy of the executor, sneb 
legacy shall abate for the benefit of 
the other legacies. SUsby v. Youngs 
3 Cranch, 2M. 


LEGAL REPRESENTATIVES. 

_ • 

Who are " legal representatives" ae- 
eording to the subject matter, i 
Dallas, 2Q5. 


LEGISLATURE. 

1 How far one State may legislate 
relative to the personal rights of 
citizens of another State, not resi- 
ding within their jurisdiction ? ^lu 
8 Dallas, 4. 

2 The l^isFature cannot declare 
what the law was, or is, but what 
it shall be. Ogden v. BlaekUdsu 
2 Crunch, 9ff2. 


LETTER OF CREDFT. 

1 Where A. gave a letter of credit to 
B, for goods to the amount of 800 
dollars, addressed to C. who deliv- 
ered to jB, part of the goods, and 
the residue was delivered to him bj 
D. and E. on the same letter of ere* 
dit : in an action brought by C. a- 
gainst A. for the whole, it was held 
that he was responsible only for the 
goods delivered by C sueh a letter 
of credit not being assignable. 
Bobbins v. Bingham. 4 Johns. Bep. 
4,76. 

2 d. and B, addressed a letter of 
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credit to CL saying, ^^ if /)• wishes to 
tak« goods of you on credit, we are 
wiiiioig to lend our names as seeurity 
for any amount he may wish. May 
dOth, l^OK'^ D, took goods of C. 
on credit seireral times, for which 
he paid } and in December 1809, i 
took another pareel of goods on 
credit, for whieh he gave his note 
to C which was hot paid. In an 
action brought by C against Jl, and 2 
£. it was held, tba^t the letter of 
credit did not extend beyond the first 
pareel of goods delivered to D. and 
that Ji. and B. were not liable for 
an indefinite time, bat only to an in- 
definite amount for one time. Ro* 2 
gers S[ Lambert v. Warner ^ Bost* 
tvick. 8 Johns. Rep. 119. 
8 The use and obligation of letters of 
credit. 4 DaUas,iB3. 


LETTER OP LICENCE. 

L A creditor gives his debtor a li« 
cenee for two years, and in the let- 
ter of licence covenants that he will 
not sue, &e. and that if he shall sue, 
the debtor shall be dischai^d of 
his debt : notwiihstauding which he 
sues within the two years, and the 
debtor pleads the letter of licence 
in bar, and has judgment, he can- 
not afterwards maintain an action 
against the creditor on the covenant 
White V. Dingley. 4 Mass. 433. 

2 Where one had made a promissory ^ 
note payable on demand, and the 
promisee afterwards executed a let- 
ter of licence to him, in which he 
covenanted to receive payment in 
five equal instalments, and that if 
he sued the prisoner, contrary to the 
tenor and effect of such licence, he 
should be discharged of all de- 
mands : The three first instalments 
were duly paid ; and the fourth not 
being paid, the promisee brought 3 
his action upon the note before the 
fifth was payable : It was held that 
the action lay, and that the plaintiA 
was entitled to recover the whole 
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balance doe by the note, t^ham et 
ol. \^ 8mitiu 7 Mass. ^60. 


LETTES PATENT. 

Questions concemiiig the effect or 
extent of letters patent, can only be 
tried in the king's courts. Mostyn 
V. Fabr^as^ 1 Cowp. lOl. 

An advowson in gross granted by 
the crown as appendant, will not 
pass, where it appears the intention 
of the crown to grant it, 9hall be 
good, though contained in a confir- 
mation of a void grapt. 

Upon a patent from the crown re- 
citing that the patentee claimed an 
advowson under a former patent; 
that the crown had, notwithstand- 
ing, afterwards presented, once by 
lapse, and then pledo jure ^ that 
the patentee hady upon the latter 
representation, brought a qtmre im« 
pedit to recover his risht and prc^ 
sentations, and dropped it on an a- 
grtement with the person presented 
by the erown^ that such persoa 
should enjoy^ during his life, and 
that from thenceforth the presenta- 
tion should belong to the patehtea 
and his heirs ; of which agree- 
nieoi the crown had afterwards been 
informed ; that the crown was un- 
willing that its presentation should 
prejudice the patentee's lawful right 
and intended that he should enjoy 
the advowson according to the trna 
intent of the former patent, any de- 
fect therein notwithstanding, and 
granting the advowson de not^o, with 
all claim and title of the crown 
thereto ; the patentee shall havo 
the advowson, though it did not 
pass under the first patent The 
Aing and ^Men v. Episcopuitk 
Cestr. Piers ^ Scroope. % jL, Ray%tu 
292r 2Salk.SB0. 

A grant of a monopoly may be to 
the first inventor by the Si Jac. i ^ 
and, if the invention be new in 
England^ a patent may be granted, 
though the thing was practised be- 
yond ^ea before ; and whether iear- 
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Bed by travel or bj stttdy^ it is the 
same thing;. Sdgebtrry ▼. Stephens^ 
2 Salk. 447. 
4 It does not seem to bold true that 
a pateAt eannot be eranted for a new 
invention superadikd taan old one. 


I. TFhat shaUbep and hmo to be 
charged, 

II. Evidence. 

III. Justification or Mit^aiion^Sfc, 

IV. Other points relative to. 

h What shall &e, and hmc to^ he char-^ 

gid, 

i Diseredking the platnHff's skill in 
his trade, by an advertisement, a li- 

. bel actionable. Harmon v. DeUmy* 
2 8tr. 8«a^ 

2 To write against ehristianity iii>ge* 
neral is punishable in the corporate 
courts at common hiw. The King 
y, Woolston. 2 ^r. 8a4f. 

3 An obscene book is punishable a» 
a libel. The King v. Curt. 2 8tr. 
789. 

4 One sent lord Halifax a licence t» 
keep a public house, whieh the ceurt 
said was a libel in the case of a per- 
son of his quality, and granted an 
informatum for it. The Mayor of 
jyorthamptdnis Qtse. 1 8tr. 4^22. 

9 Where a writing which inveighs 
against mankind in general, or a« 

, eainst a partieular order of men, as 
for instance men of the eown, this 
is no libel^ but it must oescend to 
particulars and individuals to make 
it a'libel. King v. Qrme. 8 Salk. 

. 22^. 1 L. Rayinond, 486. 

B Case upon a libel for writing a let- 
ter that plaintiff stunk of brimstone 
and had the itch. Vitters v. Moun- 
sley. 2 Wile. 403. 

7 An innuendo, whereby a special 
damage is sustained, good in a libel. 
Oropp V. Tilney. 8 SaUc. 225. 

5 Upon an information for writing 
and publiduog a libel ef and con* 


eemiog the king's govemmeA^an^ 
the eijuployment of the. troops (set-^ 
ting forth the libel t^^r^im,) the 
words ^' of and concerning," are a 
sufficient introduction of the matter 
contained in the libel, and a suffi- 
cient averment that it was written 
^ of and concerning" the king's go- 
vernment, and the employment of 
his ^' troops*" Rea: v. Home. % 
Cowp, 672. 

The ^ist of every charge of evoiy li- 
bel consists in the person or matter 
of and concerning whom, or whieh, 
the words are averred to be said or 
written. Ibid. 

All circumstances necessary to eonsti-' 
tute the crime must be set out. 
Ibid. 

Where the writing isso clear as to a- 
mount of itself to a libel, all foreign 
circumstances introduced upon the 
record are unnecessary. Ibid. 

Where the libel does not in itself eon- 
tain the crime without extrinsic aid^ 
' such extrins^lc matter must be pat 
upon the record by averments ; if 
new matter, by way of iotrodtiction ; 
if matter of explanation ouiy, by 
way of innuendo. Ibid. 

This doctrine illustrated at lai^. 
Ibid. 689. 

9 Publication of a libel must be sta- 
ted in declaration ; but it must be 
collected from the whole of it, and 
requires no-lechnical form of words. 
Bmdwyn v. Elphinson. 2 Blacks 
1037. 

10 The impotence of the libel, both m 
the writing itself and in the strength 
of the characters it attacks, is no 
excuse for it. Tlie King v. 9Food- 
faU. Lafft, 776. 

A libel on King William and Queen 
Mary^ especially as instruments of 
the revolution, is punishable now. 
Ibid. 

If the meaning is clear to the jury,, 
mistaking of facts or omission of 
letters in words will not make it 
less a libel. Ibid. 780. 

11 Expulsion from a qoaker's meet- 
ing, and assigning the reason ea 
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'their books, no Ubel. TA^ King v. 
Hart. 1 Black. 386. 
^2 The whole libel need not be set 
forth ill indietment ; but if any part 
^qualifies the rest, it may be given iu 
evidence. Copying a libel is crim- 
inal. The essence of a libel eon- 
«ist8 in the writing. The King w* 
Beare, 2 Salk» 417. d L. itayin. 

. 414?. 

dS Whatever offends against the or- 
der and good morals of society is 
an offence against the law of 
£nglandy and panishable Mi com- 
mon law. Jones v. Randall. Lofftf 
383.% 1 Cowp. 1737. 

i4 The court of C. P. held that an 
•action could not be maintained for 
publishing a true account of the 
.proceedings of a ^ourt of justice, 
JDowever injurious such publication 
xnighl be to the character of an in- 
dividual. Qu. Whether the matter 
cof justification ought not to be plea- 
ded P Curry v. naliev. 1 Bos. ^ 
iPuU. «26. 
^3 The court of K. B. refused to 
^rant aariminal information against 
•a bookseller as for a libel in print- 
ing a true, but unauthorised, copy^of 
a report of the house of commons ; 
though the report reflected on the 
character of an individual. M.\y. 
J. Wright. 8 Tern Sep. 293% 

1<6 It is neither the subject of a 
criminal prosecution, nor of an ac- 
tion, to publish a trueaecountof the 
proceedings in parliament or of the 
courts of justice. Ji. v. J. fFrigbt. 
8 Term Rep. 298. 

17 To print of any per8on4hat^<»1ie is 
a $( windier, ig a Jibel^and aotiooable. 
J^ Anson v. Stuart, i Term Rep. 
749. 

JL8 A letter written to a third person 
eaUiug plaintiff " a villain," held 
actionable, without proof of special 
damage. Bell y. Stone. 1 Bo$. ^ 
Full. 331. 

^9 In an action for a libel written in 
a - foreign langua|i^, the plaintiff 
must setforth'the libel in the origi- 
nal ; and if he only set out a tran»- 
JhOion of it, the couct ^iU^rcestthe 


judgment. Zenobio r. Aatell. % 
aWm Rep. i%iL 

20 An indictment or information for a 
libel need not charge the offence to 
•have been committed vi et airmiSf or 
Allege that the libellous matter ia 
false. M.Y.JBurke. 7 Term Re* 
ports^ 4. 

21 An indictment for publishing libel- 
Ions matter, reflecting on the memo- 
ry of a dead person, not alled^ng 

<that-it was done <with a design to 
bring contempt an theiamily of the 
deooased,tto stir up -the .hatred of 
the king's sobjecu against thenx, 
^or to excite his relations taa breack 
»of the peace, ,eannot be supported. 
Rex T. Ti^havL, ^ Term Rxd. 12(L 
S,% It is UbeLlons4o publish a nighly 
coloured account of judicial pro- 
rceedings, .mixed ^ith the party V» 
'^iwn obserrations and conclusions 
upon what passed in court ; , ivhich 
.contained an vinsinuatimi that the 
: plaintiff .had i«ommitted perjury : 
.and it is.no iostification to -suchin- 
>sinuation 'of »perjury against the 
;;plaintiftV(who.had sworn to an as- 
. aaultby A. B. on him) ihsXUdid 
i appear (which ' was the : suggestion 
> -in the libel) fr&m the testimony ofevr 
^ery person in the room^ ^c except 
fthe 'plaintiff iheit no violence had 
ibeen used byw9. £., &c. for noH 
constat thereby 4bat what the plain- 
tiff «^ore> was faloe. Neither \s it 
aufficient in a justification to such 
libel, where the extraneous matter 
was so mingled with the judicial 
:account as to make it uncertain 
whether it could be separated, to 
justify tbe pliblieation by s^eueral 
reference to such parts of the suppo^ 
rsed libel as purport to contain an ac* 
xount of the trial , &c. and that th« 
r^iaid parts contain ajust and lawful 
acconnt of the trial. Stiles y. 
J^okes. 7 East, 498. 
;23 Publications of the. truth • concern- 
ing the character of a public elec- 
tive officer, and relating to hio 
.qualifieations for such office, made 
with intent to inform the people, are 
not a libel. And every one holding 
such office may be considered 9a jl 
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candidate fbr reeteetioD^ if ke does 
Dot disclaim it Comm&nweaHh v. 
€fap. 4 .^86. 16S. 

For the talne reaju>n the pnbHcation 
of falsehood and ealumny against 
pubtie officers and candidates is a 
very highoftence. Ibid* 

S4« It is' libeil ous and actionable to 
write bf one, ^ Idid observe J. W, 
pttt in A vote for Heaimant governor 
very sooh after the poll wan opened^ 
ana when not more man tm or twelve 
votes had been put in^ and a few min' 
vies before the Dotes were all Ucken^ I 
saw J. IF. put in a second vole for 
lieutenant govemor^^^^Eren though 
J. W. was not present at the elec- 
tion, or thoogh no such election was 
held. Walker v. Winm. 8 Mass. 

120 T^ charge a eoimsellor at law 
with offering himself as a witness, 
in ordel* to divulse the secrets of 
his client, is libelfons; and it is not 
a sufficient justification, that ha dis- 
closed matters communicated to him 
l^ his client, which had no relation 
or pertinency to th^ cause in which 
he was engaged, ^igfi^s \. DenniS' 
ton. 3 Jmns, Cos. 198. 

26 To charge a commissioner of bank- 
ruptcy with being a misanthrope, a 
partisan stripping the anfbrtunate 
debtors of every cent, and then de- 
priving them of the benefit of the 
act, &c. is libellous $ and to make 
out a justification of the charge, the 
defendant must show that the plain- 
tiff*, as commissioner^ wUfuUy per- 
verted the law to such oppressive 
pnrposes. Ibid. 

27 Where libellous matter is charged 
against some particular person, who 
is so ambiguously described, that the 
person meant cannot be identified, 
without the aid of extrinsic facts, 
there, by the introduction of proper 
averments^ and a cMoquium^ the 
words taken in connection with the 
whole libel may be rendered suffi- 
ciently certain to support the ac- 
tion, so as to render it prop- 
er to permit the whole to go to 
the jury, as a question of fact. 


traded die difection of tkt ja^E^^ 
who may, however, if the ev- 
idence appears to him too vagfte 
and inconelusive to warrant a ver- 
dict for the piaintifi^, order a non- 
suit. Van Vetckten v. Hopkins. 5 
Jshns. Bep'^ii* 
2s Where d. and 23 others, inhabi- 
tants of the same county, presented 
a petition to the council of appoint- 
ment, stating that B. district attor* 
ney, was actuated by improper mo- 
tives ia his official conduct^ and 
that from malice towards some, and 
the emoluments arising from the 
public prosecutions, in other cases, 
gave rise to many indictments, and 

J^rayiag that B. might be removed 
rom office ; which petition was 
read in the eoancil, who removed 
B. from his office : it was held that 
an action lor a libel would not lie 
against j9. at the suit of B. jnbm 
V. Blanchardf in error. 5 Johns. 
Mep. 008. 

^9 Though the words in such a case 
be false, and actionable in them- 
selves ;|^et it is incumbent on the 
plaintiff to prove express malice; 
or that the petition was aetaally 
maliciovs and groundless, and pre- 
sented merely to the pluntiff^s 
character. TAom t. Blaadwrdj in 
error. 9 Johns. Sq^. 508. 

It seemsy that where a person addresses 
a complaint to persons eompeteat 
to redress the grievance complain- 
ed of, no aetion will lie against him 
at the sait of another who is named| 
whether his statement ha troe or 
false, or his motives innocent or 
malieioos. Ibid. 

30 Where a libel charged the plain- 
tiff*, who had been a minister of 
France to the UnUed States, with 
having <> traitorously betrayed the 
secrets of his government,'^ and the 

I roof was, that he had published 
is instructions ; it was held, that 
a public minister may, if be deems 
itfnecessary, publish his instructions; 
and whether by such publication he 
had traitorously betrayed the secrets 
of his government, 'is a mixed qncs- 


LIBBLIL 


S65 


lion, on ^ieh a jary, in tfaie aetion, 
uuder the adviee of the court, are 
to decide. Genet ▼• MUchelU 7 
JohriA* Bep. 120. 

31 Au aetioa for a libel lies against 
the proprietor of a gazette edited 
by another, though the publication 
was made without the knowledge of 
such proprietor. Andres ?. l^ells* 
7 Johns, Rep. 261. 

92 But where a printing press and 
newspaper establishmeut were as- 
signed to a person, merely as secu- 
riiy for a debt; and the press re- 
mained in (he sole posseissiun and 

' niangement of the assignor; this 
was held not to be sueh an owner- 
ihip in the person holding the secu- 
rity or lien, as would render U'lm li- 
able to an aetiooy .as proprietor. 
IbU., 

S3 To .publish of a member of con- 
gress, ^' He is a fawning sycophant, 
a misrepresent ative in conurre^s, and 
a grovelling office seeker ; he has a- 
bandoned his post in congress in pur- 
suit of an office," is libellous. 
Thomas V. CroswdL 7 Johns, Sep. 
- 264. 

34 Whether the person libelled did 
leave his^post for the purpose im- 
puted to him, or had violated hif 
duty as a representative in congress 
are questions for the jury to decide. 
Ibid. 

tS Though a person may publish a 
correct account of the proeeedings 
in a court of justice, yet if he dis-^ 
eolonrs or garbles the proceedings, 
or adds comments and insinuations 
of his own, in order to asperse the 
characters of the parties eonoemed^ 
it is libellous. Ibid. 

n. Evidence. 

i What confession of being author 
of a libel is sufficient to read it. 
The King v. Hall, i Str. 416. 

2 Bvidence of buying a libel in the 
shop of a known bookseller, is suf- 
ficient prima facie evidence to con- 
vict him of publication. Sex v. Jil" 
mon* S Burrows^ 2086. 


3 On the trial of an indictment for a 
libel, the only questions for the con- 
sideration of the jury are the laet 
of publishing, and the truth of tha 
inuuendos. W hether the subject-, 
matter be or be not a libel is a ques- 
tion of law for the consideration of 
the court. R. v. The Jkan of 8t. 
Asaph. 3 Term Rep. 428, n. : and 
R. V. Withers, 3 Term Re/p. 428. f 
[But see statute 32 6. 3, c. 60 ; and 
the opinion of Kenycfn C. J. in R. v. 
Hdt. 5 Term Rep. 436.] 

4 it is not competent to a defendant, 
charged with having published a 
libel, to prove that a paper, similar 
to that for the publication of which 
he is prosecuted, was published on 
a former occasion by other persons, 
who have never been prosecuted for 
it. R. V. Hdt. 5 Term Rep. 436. 

5 Proof that the defendant gave a 
bond to the stamp-office for the du- 
ties on the advertisements in a news- 

, paper under the statute 29 6. 3, e. 
60, 8. 10. and had occasionally ap- 
plied at the stamp-office respecting 
the duties, is evidence that he is the: 
publisher. 4 Term Rep. 126. 

6 Proof of words spoken to a person 
will not support an indictment, 
charging that the defendant spoka 
them of such a person. R, v. Ber- 
ry. 4f Term Rep. 317. 

7 On an indictment for a libel^ catt- 
the defendant give the truth in evi- 
dence, in justification ? And are the 
jury to decide both on the law and 
the fact ? The Feople v. CroswdL 
3 Johns, €kis 337. 

8 The defendant, in an action for a 
libel, is not allowed to give in evi« 
Adenee« in mitigation of damages, a 
former recovery of damages against 
him, in favour of the same plaintifl> 
in another action for a libel, which 
formed one of a series of numbers 
published in the same gazette, and 
contained the libellous words charg- 
ed in the declaration in the second 
suit. TiUatscn v. Cheetham. 3 
Johns. Rep. M. 

9 In an action for a libel, the plain- 
tiff* cannot» prove by witnesses, that, 
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from reading the libel, they believe' 
■the person intended in the libel, was 
the plaintiflT. Van Vechten v. Hop' 
' kins. 5 Johns. Rep. 211. 

A<i innuendo cannot be proved; bat 
where an averment or colloquium in- 
troduces extrinsic matter into the 
pleadings, that is a proper subjeat 
of proof. Ibid. 

to Whether publications by the de- 
fendant subsequent to the libel 
charged in the declaration, and 
which are, in themselves, libellous, 
'can be admitted in evidence, to 
show the 'malice of the defendant 
in publishing the original libel ? 
'^uere. Thomas v. Croswdl. 7 
-Johns. Rep. 264. . 

fll. Justifieationy or Mitigation^ ^c. 

1 Where being in custody is not an 
excuse for publishing a libel. The 
King V. WoodfaU. Lqfft^ 776. 

d That publisher is ignorant of the 
contents of a libel goes for nothing. 
Anonymous. Lofft^ 044. 

3 It may, indeed, on circumstances, 
be a mitigation, but it cannot justi- 
fy to the action. The King v.WiU 
Uains, L(yfft,759. 

4f If a libel be tme it will be an in- 
ducement to B. R. ti> leave the same 
to a grand j ury. The King v. Bick- 
erton. 1 Str. 498. 

5 There may be an implied jnstifica- 
tion of a libel, or of slatider, from 
Ihe occasion, (as if read in a judi- 
cial proceeding,) as well as on ac- 
count of the subject matter. 1 Term 
Rep. 110. 

6 A justification to an action for a 
libel for charging the plaintiff with 
being a swindler, must state the ^ 

. particular instances of fraud by 
which the defendant means to sup- 
port it. 1 2^erm Rep. 748. 

7 A justification generally in the 
words of the libel, where the libel 
is general, is not sufiQcient. ± Term 
Rep. 748. 

S ^u. Whether a defendant can, by 
naming the original author, justify 
^e {Miblishing in tmting shinder- 


oas words miken by such ether; eg-' 
pecialiy after knotving that they 
were unfounded. 2 Eastj 426. 

9 The truth of the words is no justi- 
fication in a criminal proseeutioa 
for a libel. Commonwealth y. Clap. 
4 Mass. 168. 

10 Butthe defendant may shew the pur- 
pose of the publication to have been 
justifiable, after which he may give 
its truth in evidence, to negative 
the malice and intent to defame. J6. 

11 Whether the law allows a justifi- 
cation of a libel which does not 
charge an indictable offence P (ftu 
Riggs T. Dennvsttm. 3 Johns* Cos. 
198. 

12 In an action for a libel, can the 
defendant give in evidence, under 
the general issne, the general char- 
acter of the plaintiff, in mitigation 
of damages P ^uere. Fact v. Tnh 
cy. 1 Johns. Rsp, 46. 

IS In an action for a libel, the defen- 
dant may give in evidence a former 
publication off the plaintiff to which 
the libel was an answer, in order to 
dexplain the subject matter, occasion, 
and intent of the defendant's publi- 
•cation, and in mitigation of damages. 
But such prior publication by the 
plaintiff^ though a libd on the de- 
fendant, does not amount to a justi- 
fication of the defendant's libel, nor 
will it be received in evidence as 
such. Hotchkiss ▼• Laihrop, t 
Johns. Rep. 286. 

14 It is no justification off a libel, thait 
the defendant signed the libellmis 
paper, as chairman of a public 
meeting of citizens, convened for 

' the purpose of deciding on a proper 
candidate for the office of governor, 
at an approaching election; and 
t^at it was published hy the order 
-of such meeting. Lewis v. Few. 8 
Johns. Rep. 1. 

15 Where the libellous words charg- 
ed in the declaration, were, *^ but 
this is not the first time thai the 
idea of falsehood and M. B. (mean- 
ing the plaintiff) have been associ- 
ated together,' in the minds of many 
honest meii;'' (meaning, Sec.) U 
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was beld, that e?idenee, that '^ sun- 
dry honest men, to w it, d. jB., (mean- 
ing seven persons) and others, be- 
Ueved and considered the plaintiff 
not be a man of truth, but addicted 
to falsehood," was not admissible 
in justification ; and that the defen- 
dant ceuld only justify the charge, 
by proving the fact. J9roo^3 v. &- 
miss. 8 Jvhas. Sep, 405. 
16 In an action for a libel, the defen- ' 
dant pleaded the general issue, with 
notice of special matter in justifica- 
tion, stating that he would give in 
evidence, at the trial, a record of a 
trial of indictment, before the gen- 
eral sessions, &e. pf the term of 
June, 1810. The record produced 
was of a trial in the terra of Jiine^ 
1809 ; it was held that the variance 
was not material, and that the re- 
cord was admissible in evidence. It 
would be admissible, even in a ease 
•f special pleading, and more so in 
ease of a notice subjoined to the 
general issue, which is regarded 
with less strictness than a special 
plea. Brooks v. Bemiss* S.Johns. 
Uep. 405. 

IV. Other points relative to. 

1 On a motionio set aside the assess- 
ment of damages, on a judgment by 
default, in an action for a libel, it 
was held, that by the interlocutory 
judgment, the fact of the publica- 
tion of the libel and the truth of the 
innuendoes were admitted ; and that 
the defendant, before the jury of in- 
quiry, is not to be allowed to call 
their attentibu to the other para- 
graphs contained in the same publi- 
cation, in order to show a diflTerent 
meaning of the words complained 
of, than that set up by the plaintiff. 
TUlotson V. Cliemiam. a Johns. 
Rep. 06. 

2 III an action for a libel, the defen- 
dant pleaded not guilty, and gave 
notice of certain facts to be proved 
at the trial ; and, afterwards, ap- 
plied for leave to strike out the no- 
tiee> but the court refused to grant 


the motion, nnTesK he tvould make 
affidavit of the falsehood of the 
matters stated in the notice. Clin'^ 
ton V. Jditchell. 3 Johns. Rep. 144. 

3 In an action for a libel, the libel'* 
lous matter set forth, in the plains- 
tiff's declaration, contained the 
words ^^ U. States^^ and in the pa* 
per produced in evidence, it was 
written United States ; this variance 
was held to be immaterial. The 
court will look to the context, in or- 
der to decide whether the variance 
he material or net. Levois v. Few. 
Johns. Rep. 1. 

What facts are deemed a sufiicieHt 
publication of a libel, on a demur- 
rer to the evidence. Ilfid. 

4 Whether a libel was published of 
and concerning the plaintiff, or 
whether by the person mentioned 
or alluded to in the libel, the plain- 
tiff was intended, is a question of 
fact for the jury to decide. Van 
Vechten v. Hopkins, Johns. Rep. 
211. 

In a declaration for a libel, the 
plaintiff alleged that the defendant 
had published several libels against 
him, in a certain newspaper, and 
after setting out one part of the 
publication, with innuendoes, pro- 
ceeded thus : ^^ And in another part 
of the said newspaper, among other 
things, the libellous matter follow- 
ing, of and concerning the plaintiff, 
to wit," setting forth the words^ a- 
mong which were the following: 
^^ none but the bribers and the brib- 
ed contemplated the incorporation;'* 
^' meaning that th^ plaintiff had 
been guilty of bribery and corrup- 
tion, in obtaining the incorporation 
of the said bank." After interlo- 
cutory judgment by default, and a 
writ of inquiry of damages execut- 
ed, on which judgment was render- 
ed in the supreme court, it was held, 
in the court for the correction of 
errors, that ihe declaration contain- 
ed two distinct counts; and that 
the second count being bad, for 
want of sufficient averments, and 
entira/ damages haYing been assess- 
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ed oa the whole declaration, the 
judgment below was erroneous. 
Cfieetham t. Tillotsonf in error* 5 
Johns, Rep, 430. 

6 In an action for a libeU the plain- 
tift'i at the trial* may abandon any 
p{^ of the libellous matter in any 
one count in bis ^ declaration, and 
the part so abandqued may be used 
in connection with Ihe part retained) 
to show the meaning, and he will 
be entitled to recover^ if the part 
retained be sufficient to sustain an 
action. Qenet v. MUckelL 7 Johns* 
R^. 120. 

7 M. brought an action for a libel a- 
gainst B, who pleaded, puis darrein 
continuance^ that he was a partner 
with C, in the printing and publish- 
ing the newspaper which contained 
the libel, and that Ji. brought a sep* 
erate action against C for the same 
publication, and recovered a judg- 
ment which had been satisfied, &c. 
On a demurrer, this was held to be 
a good plea. Thomas ir. Eumsey, 
6 Johns. Sep. 26. 

6 Where the publication of a libd is 
the joint act of two or more persons, 
they may be joined la the same ac- 
tion : and if seperate suits be 
brought against each, the plaintift* 
can have but one satisfaction, but 
may elect (fem«/iori62fS(Iamnis. lb. 


LIBERTY. 

For violation of liberty no price is a 
compensation, whether it be by con- 
iining a person, or beating, wound- 
ing, or otherwise ill-treating him, 
in his body or reputation, which he 
has a right to enjoy freely ; or by 
oppressing him and depriving him 
of his just rights in any kind. Oil' 
hert V. Berkinshaw* icfft, 774. 

The laws of this country will not en- 
dure the violation of liberty in the 
person of a stranger, nor of a slave 
resident here $ for they know not 
slavery, nor suffer it to breathe in 
the air of England ; and the excep- 
tion of villenage^ now obsolete. i6« 


LICENCE. LIEN 


LICENCE. 


If t^. licence B. to enter his house to 
sell goods, JB. may take assistants, 
if necessary, for the purposes of sel- 
ling the goods. DenneU v. Orocer. 
ffiilesj 195. 

Jliter^ where the licence to enter is 
not for profit but pleasure. Ibid. 
fl. 6. 


LIEN. 

1 Outlawry upon mesne process does 
not make the debt a lien upon the 
land. Bringing debt upon a judg- 
ment is no waiver of lien created by 
that judgment. Erby v. Erby^ in 
chancery, 1 Salk, 80. 

^ A dyer has no lien on goods de- 
livered to him in the course of trade 
but for the price of dyeing. Green 
v. Farmer. 1 Black. 65 i. 

3 Whoever supplies a ship with ne- 
cessaries has a treble security ; ist, 
the person of the master; 2d, the 
specific ship ; and Sd, the personal 
security of the owners. Rich y. Coe. 
2 Cowp, 636. 

^ A factor who becomes surety (by 
bond) for his principal, has lien on 
the price of the goods sold by him, 
for his principal, to the amount of 
the sum for which he has so become 
surety. Urvnkwater <^ aL assignees 
of Dowdingy v. Goodwin. Cowp, 
251. 

A factor has a lien on goods eon- 
signed to him in the course of his 
trade, for the general balance due 
to him, so long as he keeps posses- 
sion. Kruger v. Wilson^ cited in 
Qodin V. London assurance. 1 Black. 
±0%. 

Innkeeper cannot sell guest's horse 
for keeping, except in London ; and 
lien once parted with is sione forev- 
er. Jones V. Pearle. 1 8/r. 557. 

7 The captain of a ship has no lien 
on a ship for wages, stores, or re- 
pairs done in England, Wiikins v. 
Carmicfiael. i Dotig. lOi. 


f^reigbtiisft ken oti thecal^, ilkntg. 

id*. 
Au attorii^y has a lien on his client's^ 

deeds, papers^ and monejr^ for his 

bill. 4 bid,, 

8 Merchant's goods in the bands of' 
the factor, not liable to debts of a su- 
perior nature ; otherwise of mon^j. 
PThitecomb r* Jdcob, in chancery^, 1 
8alk. ±60. 

9 Thei indorsee of a bill of excliangci . 
who has received a certificate, or 
naval bill, as his secarity (though 
assigneij to the drawee) for payment 
of the bill of* exchange, lias a lien 
on such certificate in thc( hands of 

• the drawee, to whom (the indorsee) 
had sent it. Pierson v. Dunlop. 2 
Coivp, ^71. 

id Bills renritted to a factor otf' badk-' 
e'r^ while unpaid, are in the naturei 

' of goods unsold, and, if the factor 
becomes bankrupt, must be returned 
to the pHncipal, subject to such lien 
as the factor may have thereoir. 
Zinch^. Walker. 2 Black, tl54. 

11 A factor has no lien on goods un- 
less they come into his actual Pos- 
session. Kinloch V. Craig. 3 Term 
Rep. 119, 783. 

12 A pawnbroker has no lien on platef 
after the death of a tenant for life 
who pawneil it with him^ as against 
the reraiaiuder-man, although the 
pawnee had no notice of the settle- 
ments tiuare V. Parker^ QiTerm 
Rep. 376i. 

13 Goods delivered to a person cjtaim- 
ing theni wrongfully, who pays 
freight and other charges, cannot 
be detained for those expences a- 
gainst the rightful owner. Lm,* 
priere v. Pasley. 2 TermRep. 480. 

i4f A quantity of timber placed in a 
d<)(^k, on the bank of a navigable 
river, being accidentally loosened, 
is carried by the tide to a cfonside- 
rable distance, and left at low wa- 
ter upon a towing path : •^. finding 
it in that situation, conveys it to a 
place of safety, beyond the reach of 
the tide at high-water : Jl. has no 
lien on the timber for the trouble or 
expeqce to which he may have put 
VOL. II. 47 
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himself in the 6ai*riage of it ; buti^ 
liable to an action of trover, unless 
he delivers it up to the owntr on 
demand, though nothing be tender- 
^ by the owner hj way of compen^ 
sation. JSTichoison v. Chapman, d ^ 
ti. Black. 254. 

i5 But probably in such easef, Ai 
might maintain an action against 
the owrfer for a eompensatiori.* 2 J£ 
Black. 204. 

i^ A cnstpmei' lodges bills of ^* 
change in the hands of hisi bankefr 
generally, and when the banker ad" 
vances money to him he applies it 
to the discount of sueh of the bills 
as happen to be nearest in valnc^ to 
the sum' advanced, but without any 
special agreement to that e(]^ct$ 
this Joes not invalidate the banker's 
general lien upon all the other bills 
in his hands, but he may retain 
them', in order to secure the pay- 
ment of his general balance. Da^ 
ins V. Bawsher. B Term Sep. 488. 

17 If Jl deposit g^c^ds with B. fbr 
sale, and B. promise to pay the pro«« 
eeeds to A. when sold ^ B. has n^ 
lien on the goods (if not sold) for 
the balance of' his general aecounl: 
arising upon other artides, WaUc^^ 
er 8^ al. assignees ▼. jSirch Sf a{. ss«^ 
signees. 6 Term Rep. 259. 

18 An absriute bill of sale of & ship 
tit sea \9 void by stat. 26 G. 3, c. 60, 
s. l7, unless the certificate of tha 
registry be recitefd theifein;> al** 
ihoufgh the vendee give at the samo 
time an undertaking ttf restore tho 
ship on a future day on payment oC 
a certain suni advanced by him on 
the credit of this security. RMes* 
tan V. Hibbert. 3 Term Rep. 406. 

19 And though the vendee had also 
the grand bill of sale, and had tak« 
en possession of the ship immedi- 
ately on her arrival, it was held 
that he could not retain the ship, as 
having a lien on her, agaiilst the 
assignees of the vendor, who be- 
came a bankrupt aft«r this transfer 
of the ship. 8 Terin Rep. 406. . 

20 The assignee of a policy of insu- 
rance on goods^ \V|ut b^can>e such 
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%j the indorsemeDt to bim of the 
bill of lading of the goods by the 
consignor after he bad directed his 
correspondent to make the insa- 
rance^ takes it sabjcct to the lien of 
the correspondent of the consignor 
for his general balance : and can 
only claim, subject to that lien, the 
money received on snch policy by 
the broker, in whose hands it was 
deposited for that purpose by the 
correspondent. But the broker has 
no sub-lien oo the policy for the 
general balance of his own account 
with such correspondent, if he knew 
at the time that the policy was ef- 
fected for another person. Man t. 
Shiffner. 2 Eastj 523. 
^i A principal gives notice to his fac- 
tor of an intended consignment of a 
ship to him for the purpose of sale, 
ana in consequence draws bills on 
him, which the factor accepts ; and 
then the principal dies, and his ex- 
ecutors direct the captain of the 
ship Co follow his former orders ; 
who thereupon delivers the ship in- 
lo the possession of the factor, who 
sells the same ; held, that the fac- 
tor has a lien upon the proceeds, as 
well for the amount of money dis- 
bursed by him for the necessary use 
of the ship on its arrival, and for 
the acceptances by him actually 
paid, as for the amount of his out- 
standing acceptances not then due. 
Hammonds v. Barclay. 2 East^ 227. 

22 ^uerfi. Whether a captain of a 
ship parts with his lien on goods 
for his freight by depositing them 
in the king's warehouse pursuant 
to the requisitions of an act of par* 
liament ? ff'ard v. FeUon. 1 East, 

23 In a respondentin bond, the condi- 
tion, after reciting that the money 
was lent upon the goods laden and to 
be laden on board a certain ship on 
tier voyage out and home, was, that 
if the ship should proceed on her 
voyage, and return within thirty- 
six months, (the dangers of the seas 
excepted) and if the forrower, with- 
in 80 days aAer her arriral; should 


pay to the lender the suoi ftgreedl 
on, or if in the voyage and ivithin 
the said 36 months the ship shoold 
be lost by fire, enemies, or other 
casualties, the borrower should, 
within six months after such loss, 
pay to the lender a proportionable 
average on all the goods carried out 
and acquired during the voyage 
which should be saved, then the ob- 
ligation to be void : held, that this 
Was no more than a personal obliga* 
tion from the borrower to the len- 
der, and did not give the latter any 
specific pledge or lien on the home 
cargo, or the proceeds thereoll St^ 
v. Fearon. 4 Eastj 319. 
24f The lien of a common carrjer for 
his general balance, however it may 
arise in point of law from an impli- 
ed agreement to be inferred from a 
general usage of trade, proved by 
clear and^satisfactory instances suf- 
ficiently numerous and general to 
warrant so extensive a conclusion 
affecting the custom of the realm ; 
yet it is not to be favoured, nor can 
be supported by a few recent instan- 
ces of detention of goods by four or 
five carriers for their general bal- 
ance. But such a lien may be in- 
ferred from evid«ince of the partic- 
ular mode of dealing between the 
respective parties. Eushforth Sfal, 
Assignees v. Hadfield. 6 Eastj 519. 

25 The dyers of Halifax were found 
by verdict to have no lien for their 
general balance ; and therefore the 
court held that they could not re- 
tain for the price of dying any oth- 
er than the particular goods dyed, 
or at most only fur the dying of 
such goods as were delivered to 
them at one and the same time, un- 
der one entire contract; but cer- 
tainly not for difierent parcels de- 
livered at several times, which they 
happened to collect in their hands 
at one time, and some of which they 
had afterwards parted with without 
obtaining payment. Close Sf al, as- 
SigneeSi v. fVaierhouse, 6 Aist 02a. 

26 A vendor has a general lieu for 
the price of the goods sold while io 
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Ms podsession. Hanson Sf td. as-' 
si^eesy t. Meyers, 6 Easi^ 614. 

27 One havins purchased of the .con- 
signee all the tar on board .a ship 
ynder two bills of lading, -and hav- 
ing; obtained delivery from the cap- 
tain of the greater part of the goods 
nnder one of the bills of lading, the 
captain lias a lien on the rest^f the 
tar under the other bill of Jading 
for the freight of the whole ; and 
this, though some of it had been re- 
moved into a lighter alongside of the 
ship sent by the vendee, w^hich the 
captain afterwards fastened to the 
ship's side. Soderg^reen v. Flighty 
G. H. sittings after T. 1796, con L* 
Kenyon^'t^. J. cited. 6 East^ 622. 

29 •^., a factor, having sold goods of 
B. in his own name to C, the lat- 
ter, without payiug for these goods, 
.sent another parcel of goods to Ji* 
to sell for him, never having enn 
jiloyed d, as a factor before. C 
>then became bankrupt, :and his as- 
signees ^claimed the goods sent by 
him to../^., and which^till remained 
tmsold, tendering the charges upon 
those goods. *Ji. refused to deliver 
them np, claiming a lien upon them 
ibr the ,price of the former goods 
^old by him to C, there being a bal- 
ance then due from £. to himself ; 
held, that the assignees were entit- 
led to recover. Sou^hton v. Mat' 
thews. 3 Bos. Si Fult 485. 

^ Where a broker pledges the goods 
of his principal as his own, the 
pawnee who claims by such tor- 
tious act of the broker cannot claim 
to retain against the principal in 
" trover for the amount of the lien 
which the broker had on the goods 
for his general balance at thrtime 
of such pledge. It may be other- 
wise, where one who has a lien de- 
livers the goods to a third person 
as a secarity, with notice of his lien 
and appoint him to continue his 
possession, as his servant, fo^r the 
preservation of his lien. M^Combie 
v. Davies. 7 -Efls^ 5. 

30 Where no lien vests at common 
law, it can only Ari^e by contract 


with the particular party, either ex* 
press or implied.: it may be impli- 
ed either from previous dealing be- 
*tween the same parties upon the 
looting of such a lien, or even fronei 
.a usage of the trade so general as 
'that the juiw must reasonably pre- 
sume that The parties knew of and 
adopted it in taeir dealings. But 
"where as in the ease of a common 
•carrier <claiming a lien for his gen« 
eral, balance, such a lien is against 
ihe policy of the common law and 
the custom of the realm, which on- 
ly gives him a lien for the carriage 
price of the .particular goods» 
there ought to be very strong evi- 
dence ora general usage of such a 
lien to induce a Jury to infer the 
knowledge and adoption of it by the 
particular parties in their contract:; 
and the jury having negatived such 
;a general usage, though proved to 
have been ifreqnently exercised by 
the defendants and various other 
common carriers ^throughout the 
4iorth for 10 or ±2 years before, and 
in one instance so far back as 30 
years, and not opposed by other ev- 
idence, the court recused to grant a 
new trial. Rushforth et al. assisnees 
of Rushforth v. Hadfield et 3. 7 
East^224f. 

31 The master of a ship has noHien 
on it for money expended, or debts 
incurred by him for repairs done to 
it on the voyage. Hussey v. Chris^ 
tie. 9 East 9 426. 

32 Whether dcfbts of the testator are 
a lien upon his lands in the hands 
of a bona fide purchaser from the 
heir P 4 Ballas^ 119. 

33 Mortgaged lands sold nnder a judg- 
ment and execution, the mortgage 
remains a lien. 4 Dallas, i5i. 

34 How far the lien of an execution 
levied is lost by allowing the goods 
to remain in the hands of the 
defendant. 4 Dallas^ 167, 203, 213. 

35 A. ca sa. extinguishes the lien of a 
judgment upon the land of the debt- 
or or its proceeds at a sheriff's sale^ 
4 Dallas^ 214. 

da The purchaser of land sold by ov^ 
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4ef of au prph^n'K courts takes it 
discharged fron^ the Uei)i of ju4gr 
ineQts. 4f Ifallas^ 4^50. 
^7 The United States have no lieu oiji 
ihe reail e^jtate of their debtor ui^til 
suit (n^qughtf or a notorious insolvent 
cy^ or bankruptcy ; or heiag unable 
jtp pay aU his 4ebts, he has made a 
polmitary i|,ssigoment of all his pro? 
perty, of haviug absconded, &c. his 
^property has been attacked by pro? 
f^ess of law. ptiiped IStffte^ y, Uooet 
3 Cranchy 7?, 


^IMITATION op 4QTI0N9. 

I. Real ^ctvrn^* 
n. Actions on Penal Statrde^, 
lU. PersQml ^^^tiom* 
TV, Exceptions in the Statute. 
y. tVhattim^ the Statute beg^n^ to 

run, 
VI. What iviUsave a bar. 
VII. TVhat will revive « ^^^i ^Jter 
'it is barred. 
VIII. Pleadings and taking advan-r 
tage of the Stqtjjite (f LimitaT 
tipn. 

I. Beat Af^tions^ 

§, In ejeetment for mines, the pos." 
session of the manor is no evidence 
to avoid the statute of liij|itations. 
Mich on the d^m. of Lord Cullen and 
another v. Johnson and angtheff 2 
Str. ii4i^ 

2 Whether the lord's right of entry 
for a forfeiture be not barred after 
20 years by the statute of limita- 
tions ? j^u Roe d, Tarrant v. ifellierf 
3 Term Itep. 172, 3. 

^ I. S. demised lands to the rector of 
D. for 40 years at a certain rent ip 
the lease ; the rector, after cove- 
nanting for payment of the rent, 
further granted to /. S. the tithe of 
oats for the parish of D. ; the lease 
also contained a proviso for reentry, 
in case the rent sliould be in arrear, 
or L S,, his heirs, &c. should be 
disturbed by t)^ ree(ojr or hi3 ^• 


signs in the receipt of the tithe, and 
concluded with a covenant on the 
part of J. S.f that the^ rector should 
<j[uietly enjoy the lands under the eo- 
yenants, grants, %nd agreements- 
contained in the lease. After the 
l&xpiration of the lease, the rector 
continued to hold the land, but with- 
liield the rent for more than 20 
^eapi I the heirs of/. S. at the same 
time |!iontinuing to take, th^ 
^ithe of oats, and some confusion 
^existing as to the respective rights 
pf the rector add thp heirs of J. S.^ 
the latter being portionists of the 
tithes of thie parish ; held in eject-- 
p]ient by the representatives of /. S. 
against the rector that the posses? 
sion of the land by the )atter was 
not adverse so as to let in the ope- 
ration of the statute of limitations. 
Doe d. Feliat v. ^errars^ 2 Bos. ^ 

Full. 642. 

4 ^here the ancestor died sei^^ 
lieaving a son and daughter infants i 
and on the death of the ancestor a 
stranger entered and the son soon af-? 
ter went to sea, and was supposed to 
have, died abroad within age^ 
held, that the daughter was not en^ 
titled to 20 years to make her entry 
after th(e 4eath of h^r brother, but 
only to 10 years ; more than twenty 
years having, in the whole, elapse4 
since the death of the person last 
seized. Doe d. George Y.Jesson. ^ 
Easty 80, 

5 When the statute of linutations 
pnce begins to ruii against an heir 
in tail, no siibsequent event can in- 
terrupt its progress : and when it 
has run 20 years, no formedon eaqi 
afterwards be maintained. Iknp y« 
ffarren. 6 Mass. 328^ 

5 Where wJ. by direction of B. enter- 
ed on land, in 1779, which C claimed 
as his own ; and he wrote a letter 
to B. who also claimed it,^!iat when 
the tiroes became more peaceable, 
he and C* would iiave it surveyed, 
and if the land bdonged to C, A. 
should pay him rent, &e. In an 
aietion of ejeqtment^ brought by C. 
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^ was held, that this letter did Qot 
suspead the o[>eratioD of the statute 
of iimitatiQiis indeiinitely, but only 
.during the war, and that there hav- 
log been an adverse possession for 
above 20 years since the war, C. 
could not recover. Jack son ex dem. 
Srottanti others v. IfunU 6 Johns. 
Rep, 16. 

7 The statute of limitations, .32 H. 
^,'c. 7, extends to Fennsylvania^ 10, 
67. 8o does the 21 Jac. 1, c. 16, 
1 9. But the 32 H. 8, c. % does not 
extend. 1 DaliaSy 67. 

^or the statute of limitations to bar 
in ejectment, the po8s.ession must be 
adverse. Ibid, 

3 The aejt o^ limitations of Georgia' 
does Qot apply to mortgagees. Hig'- 
ginson V. \^ein. it Cranch^ 415. 

^ The act of limitations of Georgia 
does not require an enU^y into 
lands within seven years after the 
title accrued, unless there be some 
adverse possession or title to be 
defeated by such entry. Shearman 
Vk Irvine^s Lessee. ^ Cranch^ 367. 

II. mictions on Penal 8tatiAe$. 

i Statute of limitation extends to bar 

Slaintiffs resident in Scotland. The 
?ing V. Walker, i Black. 286. 

fi Limitation of action to one month, 
in statute 26 G. 2, c. 21, lor prohib- 
ited goods, must be after condemna- 
tion, provided due diligence is made. 
IVott qui torn, ^c. v. Welch. 8 
Bmit. 1357. 1 Black 392. 

S Ail qui tarn actions pn any statute 
made, or to be mad^ (except the sta- 
tute of tillage) shall be brought 
within one year after the pft'ence 
committed. Fisher y. Beasley. 1 
Doug. 235, n. 

4 The act of congress of 30th of .A* 
prilf 1770, limiting the prosecu- 
tions upon penal statutes, extends 
as well to penalties created after* 
as before that act, and to actions of 
debt for penalties as well as to in- 
formations and indictments. w2(f- 
ams^ qui tam v. Woods. 2 Crcmch^ 
336. 


III. Fersmal Actiofns. 


1 A personal representative having 
found, among the papers of the de- 
ceased, a mortgage deed, and hav- 
ing assigned it for the mortgage mo- 
ney, more than six years ago, affir- 
ming and leciting in the deed of 
assignment, that it was a mortgage 
deed, made, or mentioned to be 
made, between the mortgagor and 
the mortgagee for that sum, 
the assignee shall not recover back 
the mortgage money, although it 
shall turn out that the mortgage 
w^as a forgery, and that the assignee 
did not discover the forgery till 
within six years before he brings 
his action, unless the assignor knevr 
of the forgery. Bree v. uolheck. 9 
Doug. 654. 

2 A clausum fregit sued out for the 
purpose of bringing the defendant 
into court, in order to enable the 
plaintiff to declare against him ia 
an action of assumpsit^ will not pre- 
vent tite statutes of limitation from, 
attaching upon the cause for which 
the action was brought. Brown v. 
fiabbington. 2 L. Uaym. 880. 

8 Assumpsit for fees, due to the plain- 
tiflf as an attorney, the defendant 
pleaded limitation : on a demurrer 
by plaintiff, adjudged a good plea. 
Oliver v. Thomas, l L. naym. 2. 

4 Presumption from nonpayment of 
interest upon a bond is within no 
«tatute of limitations, but will de- 
pend upon circumstances and evi- 
dence. Anon. Lofft^ 319. 

5 An action cannot be maintained a- 
gainst an officer of the customs, for 
seizing goods as forfeited by the 
revenue laws, unless it be brought 
within three months after the actual 
seizure; not withstanding a suit is 
instituted in the exchequer for the 
condemnation of the goods, which is 
depending at the expiration of the 
three months. Godin v. Ferris. 3 
jET. Black. 14. 

6 The act of lintitations. of Virginia 
is no bar to a British creditor'9 de- 
mand upon a promissory note date4 
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2ifii pf^tigust^ i*^72f altbottgh one 
of the plaiotiffs was in the country 
after tbe treaty of peaee, viz. in i7'84<, 
and remained here until his death 
in 1780. Uopkirk v. BdL 4s Cranch^ 
16*. 
7 Five years adverse possession of a 
slave, in Virginia^ gives a good ti- 
tle upon which trespass may be 
maintained. Brent v. Chapman. 5 
Cranchf^dS* 

IV. Exceptions in tbe statute, 

1 A plainliflf, who is a foreigner and 
resides always beyond sea, is not 
hound by the statute of limitations. 
Stnthofk v. Groeme, 2 Black, 723. 
3 Wils. 145, 11^20. 

2 The statute of limitation will not 
run against an action on a bill of 
exchange where the ^ilaintift* is be« 
yond sea. Bol BochtschUt ¥• LeUf' 
man. 2 Str. 836. 

^ Defendant's being beyond s^a does 
not avoid the statute of limitations. 
Hall V. Wyboum, 2 8alk, 420. 

4 Though one plaintiff be abroad, 
If the other be in England, the ac- 
tion must be brought within six 
jears after the cause of action ari- 
ses. Perry w. Jackson. 4 Term 
Bep. 516, 

B The exception in the statute of li- 
mitations in favour of merchant's 
accounts, extends to all accounts 
.current which concern the trade of 
merchandize. MandeviUe et aL v. 
Wilson. 5 Cranchy 15. 

2t applies as well to actions of as* 
sumpsit as to actions of account* 
Ibid. 

An account closed is not an account sta- 
ted. Ibid. 

It is not necessary that any of the i- 
tems should have been charged 
within the $ve years, nor that the 
declaration should aver the money 
to be due upon an open account be- 
tween merchants. Ibid. 

6 Under the act of the 2ist ot March, 
1783, suspending the statute of limi- 
tations during the war, and the act 
of the ^6th otFeb. 1788^ «aving the 


plaintiff's right of action, where 
the defendant was out of the state, 
in an actioiiron a promissory note, 
dated the I7th Dec. 1777, payable 
. on demand, it was held, that the 
maker being within the British lines 
during the war, and departing with 
the mitish at the close of the war, 
was to be deemed as out of the 
state during that time ; and the 
•cause of action being considered as 
accruine on the 2ist of March, 
1783, the plaintiff having brought 
his action within six years after the 
return of the maker to the state, the 
latter could not avail himself of iha 
statute of limitations. Sleight v. 
Kttne. 1 Johns. Cases, 76. 

7 The exception in the statute of li- 
mitations ^'of actions which eon- 
cerfi the trade of merchandize be- 
tween merchant and merchant," ex- 
tends only to open and current ae- 
couttts. Bamchander v« Hammmd. 
2 Johns* Uep, 200. 

8 The saving in the statute of limi- 
tations of this state, extends to for- 
eigners, or those who have resided 
altogether out of the state, as weB 
as to citizens of this state, who may 
be absent for a time. BuggUs ^^ 
Keder. 3 Johns. Bep. 263. 

9 It seeetns, that the statute of limi- 
tations, in regard to real actions, 
does not apply to actions of dower. 
Hitchcock Y. Harrington. 6 Johns^ 
Bep. 290. 

10 Lands descended to*/S. a feme eover^ 
who had a daughter, C. born in 
1756. d. died in 1764, and B. her 
husband died in 1784. C. the 
daughter, married D. in 1783. An 
adverse possession was taken of the 
land in 1772, it being Chen vacant 
and ttucultivated ; and C. after the 
death of her husband in 1807, 
brouffht an action of ejectment ; it 
was held, that'JS. being a tenant by 
the curtesy, no right of entry accru- 
ed to C. until after the death of ^. 
in 1784, and that C. being then a 
feme covert, was not bound to bring 
her action in 20 years thereafter, 
but was protected by tj^e statute do^ 
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Ting her coverture. Jackson, ex 
dem. Beekman v. Selliek. 8 Johns* 
Bep, 2fi2, 

11 Accounts, between a principal ftiid 
factor, are merchant's accounts, not 
within the act of limitations. 2 
Dallas, 26^9 0. 

1^ An agent for collecting debts 
merely, is not a factor within the 
13th section of the act of limitations 6 
of Virginia* Hopkirk v. BdL 3 
Cranch, 4d4^. 

\ What time the stqttde begins to run. 

1 Where (he statute of limitations is 
pleaded to an action brought by an 
executor on a promise made to his 
testator, the six years are computed 
from the time when the cause of ac- 
tion arose, and not from the time of 
obtaining the probate of the wilL 
Hickman v. Walker. Willes, 27. 

But where an action, commenced in 
time, abates by the death of the tes- T 
tator or intestate, it may be reviv- 
ed by tlie executor, or ladministra- 
tor, witliin a year afterwards, n. a» 
257. 

2 Statute of limitations in a case of 
a promise on contingency does not 


action for money lent, althonjgh six 
years have elapsed since the timo 
when the loan was advanced ; the 
statute of limitations beginning to 
opperate only from the time when 
the money is to be repaid, L e, when 
the bill becomes due. Wittershiem 
V. Carlisle, Countess* 1 & Blacks 

631. 

Where the commander of one cuf 
the king's armed vessels seized a 
vessel and cargo at sea, and brought 
them into pprt on suspicion of smug* 
gling, andP alter process in the ex-^ 
chequer the owner obtained an or- 
der for re-delivery, under wliich ho 
obtained only part of the goods front 
the defendant; the owner cannot 
maintain trover for the remainder 
if the action were brought after thre» 
months from the original seizure, 
though within three months from the 
order for the re-delivery. Saunders 
v. Saunders. 2 East, 204. 

A debtor's return into this govern^ 
ment, from which the statute of 
limitations begins to run, must be 
such a return, as will enable his 
creditor, using reasonable diligence, 
to arrest his body as security. White 
Adm>x^ V. Bailey. 3 Miss, 271. 


run from the time of making the Therefore where a debtor, who bad 


promise, but from the contingency 
happening. Fenton v. EmUers. 1 
Black. S54f. ^ 

3 If plaintifT leave England at the 
time the caus^ of action accrues, 
the time of limitation begins to run, 
so that if he or his executors, &c. 

in case he dies abroad, do not sue 8 
within six years, they are barred by 
the statute. Smith Ear, of Cod v, 
HUl Exr. of Clark. 1 Wits. 134. 

4 The statute of limitations never be- 
gins to run against a plaintiff for- 9 
eigiier, until he comes intq this 
realm. Strithorst v. Crceme, Esq. 

3 Wits. 145. 

5 Where a bill of exchange is drawn, 
payable at a certain future period, 
for the amount of a sum of money 
lent by the payee to the drawer at 
the time of drawing the bill, the 
f ayee may recover the money in an 


removed out of the state before the 
the debt was payable, and after- 
wards returned privately, and secret- 
ed himself, except on Sundays, and 
after a short time left the state^ 
su^h a returtt is not within the sta- 
tute. Ibid. 

When the statute of limitations 
once begins to run, it eontinues to 
run, notwithstanding a subsequent 
disability. Peck v. Trustees of nan^ 
datt. 1 Johns. Rep. 286. 

Goods were taken on an execution, 
which was afterwards, set aside for 
irregularity. An action was-brought, 
and the defendant pleaded the sta- 
tute of limitations. It was held, 
that the execution being irregular, 
was a nullity, and that the time whea 
the statute began to operate, wast 
from the first taking of the soods, 
and not from the time when the ex- 
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ecution was set aside. Read y. 
Markle. 3 Johns. Rep. 523. 
10 The aet of lifnitations of Virginia 
begins to run against a creditor re- 
siding out o( the state, if he conies 
into the state for temporary pur- 
poses^ provided the debtor be in the 
state at that time. Faw v. Rober^ 
dean. 3 Crancfiy i74<. 

VI. What will save a Bar* 

1 Id pleading; a writ sued out within 
six years after the cause of action 
arose, in order to save the statute 
of limitations, it is necessary to al- 
lege that the writ was returned. 
Karver v. James. Wilks^ 235. i 

A capias^ without an original, is suffi- 
cient for this purpose. Ibid. 

£ven though the capias be returnable 
on a common return day, and not 
on a day certain ; for such a writ 
is only roidable, not void. Ibid. 

d A clausumf regit issued out for the 
purpose of bringing the defendant 
into court, to enable the plaintiff to 
declare against him in an action of 
assumpsit, will not prevent the sta- 
tute of limitations from attaching 
upon the assumpsit. The commence- 
ment of an action in the inferiour 
court will prevent the statute of 
limitations from attaching upon the 
cause of action. Mois v. Bruerton. 
1 L. Baym. 553. 

^ A capias is the true commence- 
ment of a suit in common, pleas, 
within the meaning of any statute 
' of limitations, and is good evidence 
of a preceding original. Leader 
V. Moxon. 2 Black. 925* 

4 Attachment of privilege, though 
informal (being returnable on a gen- 
eral return) is a sufficient com- 
mencement of an action, to avoid 
the statute of limitation. Leadbeter 
V. Markland. 2 Black. 1131. 

A latitat prevents the statute of 
limi/ations. HoUister v. Caulson, 
1 Str. 550. 

6 The statute of limitations tans not- 
withstanding a bankruptcy. Gray 
y. Mendex. l Str. 556. 


7 An indebitatus assumpsit in an- in^ 
ferior court may save the statute of 
limitations on a promissory note ; a 
declaration in an inferiour court 
upon an indebitatus assumpsit, anct 
one upon a promissory note in a sq- 
perioiir, may be averred to be for 
the same cause of action, although 
the sum claimed^ by tlie assum^it 
exceeds the amount of the note. A 
declaration good by custom that is 
sufficiently averred, when the repli- 
cation avers, that secundum consuB" 
tudinem civitatis proed^^ he there de- 
clared without setting forth the cus- 
tom at iarge^ promissory note may 
be given in evidence upon an inde^ 
bitatus assmipsU. Story v. JStkins, 
2 Str. ri9. 

8 ff. barred of his formedon may take 
advantage of his right of entry. 
Hunt v. Burn. 2 Saff:. 422. 

9 The entry of cestuy que trust is suf- 
ficient to avoid the statute of limi- 
tations. In an action asrainst sev- 
eral defendants though they plead 
jointly, yet if their plea is in its na- 
ture reversable, the plaintrflT may 
enter a nolle prosequi as to one, and 
proceed against the rest. This en- 

, try may be made at msi prias before' 
the trial of the cause, and the judge 
of nisi prius may record it. 6ree t. 
Rolle. 1 L. Raym. 71 fi. 
IQ Where an action must be bfoiight 
within a limited time, it is sufficient 
for the plain titt* to prove a writ su- 
ed out within such time and his de- 
claration within a year afterwards, 
without shewing such writ returned. 
Parsons v. King. 7 Term Rep. 6. 

11 But if a first writ be sued out with- 
in the time, and eontinuedf by a sub- 
sequent writ sued out af^er the time, 
he must shew the first writ to have 
been returned. Harris^ qui ta:n ▼. 
Woolford. 6 Term Sep. Bir. 

12 And where the first writ, issued 
within the time, but ^as neither 
served or returned, and in the same 
term, but after the expiration of the 
limited time, a writ by continuance 
issued and was duly served, and the 
declaration was of the same teriiu 
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fi^M that the first writ, not haviag lute of limitations. Sir tf^iUiam 
been served eould not support the Fea t. Fouraker. 2 Burr. 1099. 

declaration, and not having been ^ On a plea of non assumpsit infra 

.^^A -• IJ A I ^1 — _ _ — — ..J. 'J a1_ a. 'a! • »■ 


returned, could not be connected 
with the second writ so as to sup- 
port the action. Stanway q. tarn v. 
Perry. 2 Bos. tj Full. 157. 

13 But if the first writ be returned, 
the continuances may be entered at 
any tin»e. - 6 Term Reports, 617. 

14 An attachment of privilege is not 


sex annos, evidence that within the 
six years, defendant said to a man, 
whom he met at a fair, that he came 
there to avoid the plaintiff, to whom 
he was indebted, holden sufficient 
to take the action out of the statute 
of limitations. Richardson v. Fenn, 

L0fftyS6i 


a continuance of a bill ofJmddleseXj So if B. who is indebted to w}. replies 


so as to avoid the statute of limita- 
tions. Smith v. Brewer, 3 Term 
Bm. 662. 
13 What is a reasonable time to re* 3 
new an action after abatement, or 
to prosecute it upon the foundation 
of the old writ, where there has 
been no abatement. 1 Dallas, 4*12. 

16 To save the statute of limitations, in 
an action against an executor, the 4* 
plaintiff may state that the testator 
being indebted, &e. the executor, 
after the death of the testator, in 
consideration, &e. promisesd to pay, 
&c. and the defendant may set up B 
every defence which he eould, if 
the assumpsit was laid from the tes- 
tator ; and the judgment will he de 
bonis testatoriSj si non, &e. Whit' 6 

Ulcer V. WhUaker. ^ Johns. Rep. 112. 

17 It is only necessary to enter the 
continuances, in order to prevent 
the bar of the statute of limitations, 
where the writ and declaration dis- 
agree as to the nature of the action. 7 
1 Dallas, 4il. 

18 The act of limitations of JSTorth^ 
Carolina was suspended as to Bri' 
tish eredit6r<t during the war. O^- 
den V. Blnekkd^e. 2 Oranch. 272. 

19 The treaty of peace prevent* the 
operation of the act of limitations 
of Vir;^inia upon British debts con- 
tracted before treaty. Hopkirk v. 
Bell. 3 Cranch, 454. 


to d. who says, you are indebted to 
me such a sum.— ^^ No ; but we iviU 
settle the account.^' Ibid. 

A promise to pay a debt upon 
which the statute of limitations has 
attached, if the credit will come to 
an account, is no answer to the sta- 
tute of limitations. Sparling v. 
Smith. 1 L. Raym. 741. 

A bill may be filed in vacation a- 
gainst an attorney, to prevent the 
statutes of limitation from attach- 
ing* Comerford v. Price* 1 Doug* 

313. 

A bill against an attorney may be 
filed in vacation, to save the sta- 
tutes of limitations. Lane v. Wheat* 
1 Doug. 313, It. 

Where a man devises his estate 
for payment of debts, a court of e- 
qnity says (and a court of law would 
say) all debts barred by the statute 
of limitations shall come in. True^ 
man v. Fenton. 2 Corvp. 544. 

If a statute for allotting lands 
within a manor direct all disputed 
claims to be tried by a feigried issue^ 
and limit the time of bringing it to 
six months. An action brought a- 
gainst a copyholder within time, 
and abated by his death, must be 
revived against the heir within sir 
months after the plaintiff has notice 
of the descent, though the heir had 
not been admitted till long alter the 


Vn. What will revipe a Debt after 

is barred. 


.^^J^time. Knight v. Bate. 2 Cowp. 738 


1 Acknowledgment of debt after ac- 
tiott brought takes it out of the sta- 
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One ^<f two makers of a joint ami 
several promissory note having be- 
come a bankrupt, the payee receives 
a dividend under the commissionr 
on account of the note : this will 
prevent the other maker from avail* 
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iD|^ himself of the »tatQte> in an ac- 
tion broqght againat him for the re- 
maia4^r of the money due on the 
piqt^ ; th^ dividend having been re- 
ceived within six years before the 
action brought. Jfickson v. Fair- 
hanks. 2 U Black. 34rQ. 

9 If there be a mutual account of a- 
liy sort between the plaintiff and 
defendant, far any item of which 
credit has been given within six 
years, that is evidence of an ac« 
knowledgment of there being such 
4in open account between the parties^ 
and of a promise to pay the balaneey 
90 as to take the case out of the sta- 
tute. Cottling y. Skoalding. Tei^m 
Rep. 180. 

10 A letter, written by a defendant 
(who pleaded the statute of limita- 
tions to an action of assumpsit) to 
the plaintiff's attorney on being ser- 
ved with a writ, couched in ambig- 
uous terms, neither expressly ad- 
aiittiug or denying the debt, should 
be left to the jury to consider 

' whether it amounts to an acknow* 
}edgment of the debt, so as to take 
it out of the statute. Lloyd w. 
Maund. 2 Term, B^. 760. 
a Under a plea of the statute of lim- 
itations the plaintiff gave in evi- 
dence a letter of the defendant in 
answer to an appUeation for pay- 

. meat of his debt, in which the lat- 
ter referred the plaintiff to his so- 
licitors by wbjose opinion he should 
be governed, adding, *' they are in 
possession of oiy determination and 

.ability; and also a eonversation 
with the defendant's solicitor^, in 
which they stated that if the plain-^ 
tiff had any letter which would bind 
the defendant, the debt would be 
paid, if it amounted to lOOl. ; this 
Deing left to the jury, a verdict was 
found for the plaintiff: but the 
court inclining to think it did not 

' take the case out of the statute, 
granted a new trial. BicknM v. 
ESpppel. Mhv Rep. 20. 
12 An aeknowledtirment of the debt, 

. though accompanied with a declar- 
ation by the defendant that he did 
not consider himself as owing the 


plaintiff a farthing, U being tnorr 
tfian six years Hnce he contracUdf 
U sotlicient to take the case out of 
the statute. Bryan v. Horseman. 4 

13 8o where the defendant, in an aflK- 
davit for leave to plead the statute, 
stated that since the kill of exchange 
(on which the action was brought) 
no demand for payment had been made 
on him, it was deeiped sufficient to 
be left to the jury, as an acknow* 
lodgment. Ruckerv. Sir 8. Han- 
nay. 4f East, 604*, n. 

14 Evidence of an acknowledgment 
by the defendant within six years 
of an old existing debt of above six 
years standing due to the plaintiff's 
intestate, but which acknowlede* 
ment was made after the intestate's 
death, will not support a count by 
the administrator, laying the pro- 
mise to be made to his intestate to 
which the statute of limitations was 
pleaded. Sardl, Mmr. v. §Vine. 
3 Eastj 409. 

15 If, in an account sued, any of the 
articles are charged within six 
years, they will draw after them 
the articles beyond six years, so as 
to take them out of the statute of 
limitations. 2 Mass. 217* 

10 An admission within six years of 
a promise or contract as nndischarg' 
ed, which would otherwise be bar- 
red by the statute of limitations^ 
takes such promise or contract out 
of the statute. And if such admis- 
sion be made to an executor or ad- 
ministrator, there needs no special 
count to be made in such case. 
Baxter, Mm. v. Pennitnan. 8 Jliass. 

133. 

17 If the defendant, on being arrest- 
ed by the sheriff, promises to settle 
with the plaintiff, if he will ^ve 
time for payment, it is a sulYieient 
acknowled8;ment, to prevent the o- 
peration of the statute of limitations. 
8luby V. Champlin. 4 Johns. Rep. 
461. 

18 Though one partner, after a disso- 
lution of the partnership, cannot 
bind the other, by any new contract, 
yet his acknowledgment of a prcvi- 
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«ii8 debt dtte hj the partnership, inferior eourt ; in sneh ease, tha 

will bind the other partner, so as replieatien must shew explicitijj 

to prevent him from availing him- that the suits in the two coorls 

aeu of the statute of limitations. were broueht for the same eause. 

Smith V. Ludlowand anther, 6 Story y, *atkins. 2 L. Baym, t^Sff. 

Johns, Rep. 267« ^r. 719. 

i.^ Admitting an account to have been 4 The true time of suing oat a latU 

stated by him, or stating anaeeount tat, may be averred againat the 

by whien a baianee appears due, is teste of the writ (whieh by relation 

a stti&eient aeknowledgment by one is the first day of the term) so as to ' 

partner, to take the debt out of the iet in the statute of limitations, 

statute of limitations. Ibid. Johnscn v. Sndth. 1 Black. 2i7. 

420 Where d. promised to pay a debt 9 ^. Whether the otatutes of lirni* 
barred by the statute of limitations, tations, 21 Ja. 1, e. la, extends to 
in certain specific articles, it was «uit in the admiralty for mariners' 
held, that the promise was condi- wages, if it does, a plea there that, 
tional, and that the plaintiff was the contract was made ten years be- 
bouud to show that lie offered, and fore the commeneement of the suit, 
was ready to accept, the speeifie is bad. Hyde qui tarn, ^e. v. Par- 
articles. Bush f V. Barnard. S tridge. 2 L. Uaym. 1204« l SaUc. 
Johns. Rep. 407. 424f. 

4 The statute >of limitations may 

Tin. Pkadingj, and taking adimn^ be given in evidence upon nil debet 

tage of the Statute of Limitation. of actions, not in assumpsit. Dra» 

' per V. Olassop. i L. Baym. 153. 

i An executrix sues upon a promis- i Satk. ^8. 

sory note to her testator, and dies 7 Plea that it appeared by the libel 

before judgment, Ihe six years from ' in admiralty court that no suit was 

the eanse of aetion bein^ then expi- presented, ill ; it should be pleaded 

red. Her executor bnugs a new directly. Ewers v. Jones. 8 Salk. 

action within four years' after the 227. 2 L. Raym. 934. 

death of the executrix; and the sta- 9 In replication to aToid the statute 

lute of limitations having been plea- of limitations, the continuances 

ded,judgment wad given af^ainst the must be shewn. Budd V, Berken^ 

plaintiff, and held that he ought to head. 2 Saik. 420. 

have commenced the action within 9 P4ea of the statute of limitations 

the year. Wilcocks v. Hoggins. 2 to be favoured ; therefore replica- 

Sir. 907. tion stating a bill of Middlesex to 

2 If defendant plead the statute of liave been sued out and returnable 
limitations to an action brought by the same day, bad ; and no answer 
an executor on a promise made to to sueh plea. Green v. Riveit. 2 
the testator, the plaintiff cannot re- Sdk. 422. 1 L. Raym. 772. 

ply to a subsequent promise to 10 J^on assumpsit infra sex annos^ is a 

himself, because that would be a good pha. to assumpsit for 20l. on 

departure in pleadii^. Htckman demand. Collins r. Denning. 3 

V. Walker. Willes,^. Salk. 23^. 

3 The commencement of an action 11 Case npon several premises, the 
in an infericM^ourt will prevent the defendant pleaded the statute of H- 
statute of liKtations from attach- mitations, the plaintiff replied a 
ing upon the cause of aetidn ; and tlausum jregit sued, returnable in 
if the ciLuse is removed of the inferior C. B. before six years, eal»te»fione 
eourt, and the statute of limitations to declare in this action upon the 
pleaded to the det^laration above, case, and did not shew that the writ 
the plaintiff' may rely in his repli- was continued^ and, upon demurrer, 
cation upon the proceedings in an 
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judgment for the defendant. Fink 
V. kudge, 1 L Raym. 701. 
±2 Action removed by habeas corpus^ 
statute of limitations pleaded above^ 
plaintiff may reply, the suit below 
was within six years* Matthews v. 
Fhillips. 2 SaUc. 424. 

13 A plea that the defendant was 
not guilty of a matter to which 
the statute of limitation ex- 
tends, within a longer period of 
time than that which the statute 
prescribes^ is bad upon a general 
demurrer. £very imprisonment in- 
cludes an arrest, therefore in an ac- 
tion for an arrest and imprisonment, 
if the defendant answers the im- 
prisonment, he need not answer the 
arrest. Blackmere v. Tidderley* 2 
£. Raym. 10d9. 

14 To an action brought by the as- 
signees of an insolvent debtor, to 
recover money owing to him before 
liis insolvency, in which the plain- 
tiffs declare, that in consideration 
of the money being due to the in- 
solvent, the defendant promised to 
pay them as assignees, it is a bad 
plea to say " that the cause of ac- 
tion first accrued to the insolvent 
before the plaintiffs became assign- 

. ees, and that six years had elapsed 
after the cause of action fir^^t accru- 
ed to the insolvent, and before the 
suins; out of the writ of the plain- 
tiffs." Kinder v. Paris, 2 H. Black, 
561. 

15 Q«. Whether in such case, the de- 
fendant might plead that the money 
was first due to the insolvent more 
thaVi six years before the action was 
bronght, and that he had made no 
express promise to the plaintiffs 
within six years. 2 H, Black, 561« 

16 Qiiere, Also whether in such an 
action the plaintiff mnst not prove 
an express promise. Ibid, 

17 Where the plaintiff complained of 
a plea of trespass^ for that the de- 
fendant with force and arms assatd" 
ted and seduced the plaintiff's wife, 
whereby he lost the comfbrt ef ber 
soeiety* &e. against the peace, &e. 
to his di^mage, &c. Whether this 
be trespass or eascy (and former au- 


thorities have considered it to be 
ease) at any rate a plea of netgail- 
ty infra sex annos is sood on gene- 
ral demurrer. Maefidzen v. (Mi- 
vant. 6 Easty 387. 

18 Assumpsit on a note payable by in- 
stalments, plea in bar as to the said 
several causes of action, except the 
last instalment, that ^^ the said sev- 
eral causes of action did not, nor 
did any of them accrue within six 
years :" held on special demurrer, 
that though some of the instalments 

^ might be barred and the others not, 
yet that the introduction to the plea 
and the body of it were inconsistent. 
Gray v. Piiidan 2 Boa, ^FuU. 
4.^7. 

19 A statute of limitations of the 
State o1^ J)reW'Fork cannot be plea* 
ded in bar of an action, commenced 
here by inhabitants of J^TeuhForkf 
upon a promissory note exeeoted 
there by the defendants, citizens of 
this State. 2 Mass. 84. 

20 In actions brought in this State, 
the defendant may set off damands 
against the plaintiff, whieh arose 
when both parties resided in another 
State, and which, if »ued for there, 
would be barred by the statute of 
limitations of that State, provided 
six years have not elapsed sinee the 
plaintiff came to reside in this State. 
Ruggkg y. I&eler. 3 Johns. Bef. 

263. 

Courts in this State, in actions on for- 
eign contracts are not governed by 
the statutes of limitations in other 
States, where such contracts were 
made. Jhid. 

2i The statute of limitations in this 
Statj, is a good plea in bar to an 
action on a judgment given in a- 
nother Slate. Hubbeli v. Omdryn 
5 Johns. Rep, 132. 

22 The court will never open a rego- 
lar judgment, to l^n a plea of die 
statute of limitations, t IkiUaSj2Z9. 

23 The act of limitations is a good 
plea in bar to an action brought by 
a citizen of the United States^ resi^ 
dent in SoidhtCarolinoy against a 
citizen resident in Pennsylvania. 2 
IMllaSf 217. 
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24i ^Uere, whether the statute of limi- 
tations ean be given in evideuce on 
the plea of nil debet Lindoy. Oard^ 
tier. 1 Craneh, 343. Appendix* 1 
Crunch^ 462. / 

25 The 9th section of the act of as- 
sembly of JVbrlh^Carolinay passed in 
iTl^y which directs that unless the 
4;reditors of deceased persons shall 
make their claims within seven 
years after the death of the debtor, 
they shall be barred, was repealed 
by the act of 1789, c. 23, notwith- 
standing the act of 17^9, which de- 
clares the contrary. Ogdeii v. 
BlaickledgBj. % Cramh^ 272. 


LIMITATIONS BY DEED. 

I. Construction of. 
II. Contingentj or vested Seinatn- 
dersf what words shall crmte. 

i. 

I. CJonstructioH of. 

i Husband and wife covenant to levy 
a fine of the wife's land to the nse 
.of the heirs of the body of the hus- 
band on the wife begotten, the limi- 
tatioo is void* Dames v. Speed. 2 
8aUc. 675, 

2 Lease and release by •&• to trustees 
and their heirs to the use of A. for 
99 yesrs, remainder to the use of the 
trustees for 20 years, remainder to 
the heirs male of wj's* body, remain- 
der ta his right heirs is void for 
want of freehold, ddams v. Ter^ 
tenants of Savage. 2 SaUc, 079. 

B ^ Habendum from the day of the date 
of an estate for three lives, is a free- 
hold to commence in futuroj and so 
void. Den ex denuWarren v. Fearn* 
side. 1 mis. 176. 

He who enters under a void lease and 
pays rent, is not a disseisor but a 
tenant at will. Ibid. 

Tenant at will has no estate that he 
ean forfeit for treason. Ibid. 

4 A freehold cannot be conveyed to 
commence infuturo ; freehold lease 
to commeju^e from the date includes 
the day of the date, there the cases 
upon this point arc collected and 


considered. The words ^^ from the 
date," when used to pass an inter- 
est includes |he day; o/ifer when used 
by way of computation only in mat* 
ters of account. Hatter v. Jisk. 1 
L, Eaym. 84. 

5 Estate tail with reversion to the 
king in fee, must be clearly of the 
gift or provision of the king, to be 
protected by statute 34 H 8, c. 20, 
from being barred by a common re- 
covery. Perkins v.SewelL ± Blacks 
654. 

6 A conveyance in trust or a devise 
of personal property, to one and the 
heirs of his body, vests the whole 
interest. Doev.Fonnereau. 2 Doug. 

0O5j K. 506, «. 

7 By a marriage settlement and fine- 
levied, &c. to the use of husband 
and wife for their joint lives, re- 
mainder to the heirs of the body of 
the wife by the husband to be be- 
gotten, remainder (the wife sorviv- 
ing the husband) to her for life, re- 
mainder to the right heirs of the 
husband, per curiam. This is an 
estate-tail executed in the wife. 
Merrel v. Rumsey. 3 Salk. 338. 

8 A. in consideration of natural love, 
and of tool, by lease and release, 
granted, released and confirmed cer- 
tain premises, after his own death 
to his brother B. in tail, remainder 
to C. the son of another brother of 
•A. in fee : and he covenanted and 
granted that the premises should 
after his death, be held by B. and 
the heirs of his body, or by C. and 
his heirs, according to the true in- 
tent of the deed ; holden, that the 
deed could not operate as a release, 
but that it was good as a covenant 
to stand seized. Roe d. fVilkinson 
V. Tranmer. Willes, 682. 

Where a deed cannot operate one 
way, it may in another, to answer 
the intention of the parties, for the 
words, covenant to stand seized to 
useSf are not necessary. Ibid. 

And, a party may aver that there was 
another consideration than that ex- 
pressed in the deed. Ibid, 

9 AVhere an estate for life shall be 
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i'aUed by implication, and united to 
a limitation of the lands to the use 
bf his heirs males begotten of bis 
body, jsio as to make an estate tail 
executed in himself. Pibus v. Mit" 
ford. 3 Salk. 337. 

10 Archdah Palmer and John Palmer 
conveyed by deed, to several uses, 
remainder to the lise of the heirs 
male of the body of the said Arch^ 
dale (bein^t their tenant in fee sim- 
ple) to fF, jP. in tail male, and for 
vant of such issue, to the heirs male 
of his own body. He left a grand- 
daughter by his eldest son, and (by 
a second wife) a son Henry. The 
question was ^^ whether any and 
what estate passed by the deed to 
Henry 'f as heir male of the body of 
JircmaU the grant(>r." And, " whe- 
ther any and what estate passed to 
JBenry by the will, as heir male of 
the body of Archdcde*^^ Henry ^ by 
the deed, took by descent, as heir 
male of the body of Archdak^ the 
grantor. In case a third person 
had been ,the grantor, Henry would 
have taken an estate in tail male by 
purchase, under the description of 
heir male of the body of ArekdaU. 
An estate in tail male passed tt> 
Henry J as heir male of Archdaky by 
his will. Witts S[ others v. Palmer 
and others. 5 Burr. 2615. 

ftl A settlement by tenant in fee for 
the maintenance of herself and her 
children for life, to raise portions 
for younger children, and the sur* 
jplus to her heir at law (she having 
then many sons and daughters) is a 
voluntary settlement, and void a- 
gainst purchasers under the statute 
of 27 Eliz. and a lessee at rack rent 
is a purchaser for valuable conside- 
ration. Goodright on the demise of 
Humphreys v. Moses. 2 Black. i019. 

12 Settlement before marriage of free- 
hold to the husband and wife for 
life, and after their decease to the 
heirs pf the husband on the wife, 
and of copyhold (in borough Eng' 
lish) to the husband and wife for 
life, and after their decease to the 
heirs of their two bodies, in like 


manner and to the same use as the 
freehold, the youngest son shall sue- 
eeed as heir in tail to the copyhold. 
Roe an the demise cf Aistrop v. AiS" 
trgp. 2 Black. t2zS. 

13 Grant by a man to A. B. for life, 
ren|ainder to t|ie heirs male of his 
own body, his heirs male take by 
descent. If such limitation is made 
by will, or by a third person in a 
deed^ the heir male takes by por- 
ehase. WUls v. Palmer. 2 Black. 
687. 

14f A. in eousideratioii of an intended 
marriase with D. by deed, gave, 
granted, and conveyed eertain lands 
to B. and C and their assigns, to 
hold to the use ofB. and her assigns 
for life, in bar of dower, and then 
to the use of the heirs of the body 
of B. by J., remainder over, and co- 
venanted that the premises should 
remain and eontiane to hold the u- 
ses and intents aforesaid ; holdea 
that this deed aperated as a eove- 
nant to stand seized ; and that an 
only child df the marriage was enti- 
tled, after the deaths of A. and B. 
Doe d. Melbum r. SalkeldL WiUes^ 
673. 

15 A man w^ho has the legal interest 
in a term by joining in an assign- 
ment of it, will prevent the statute 
of limitations from attaching in fa- 
vour of the person actually in pos- 

, session. Paving interest upon « 
mortgage will prevent the statute 
of limitations from attaching in fa- 
vour of the party paying it. Hatch- 
er Y. Fimaux. 1 mm. Baym. 740. 

16 Under a feoffment ta the use of •! 
for life, remainder as to part of the 
estate to the use of J3. for life, and 
after their deaths to the use of C, 
C. shall take immediately, upon the 
death of «^ so much of the estate 
as is not included under the limita- 

' tlon to B. Botwithstandii^ B. may 
be then living. Trevivan v. To(dC' 
er. 1 L. Payniond^ 4:95. 

17 Of limitations which ean only take 
effect in the alternative. Doe v. 
FonnereUu. 2 Doug. 50l<. 

18 A limitation to a man and his 
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heirs, even in a deed, may be so ex* 
.plained as to pafts only an estate 
tail. Lee v. Brace, 1 L. Raym. 
iOl, 3 SaUc. 337. 

19 The rule in Shelly^s case does not 
hold where the estate for life is in 
one conveyance and the limitation 
to the heirs in another. Doe v. Foil' 
nenau. 2 Doug, 487. 

SO A ehar^ by will on an estate, does 
not alter its property so as to make 
the heir a porcbasor. Jillen v. He- 
her, 1 Black, 32. 2 8tr. 1370. 

2i Feoffment to the use of his son 
and his heirs, and for want of issue 
of him, remainder over is an estate 
tail. Lee v. Brace, 3 SaUc, 337. 
1 L, Raym. 101. 

22 The father was seized in fee, and 
made a feoilViient to several uses (ex- 
cepting; two closes for his own life ;) 
adjudged, that these closes descen- 
ded to the heir, because there was 
no use limited in the closes. fVil" 
son V. ,^rmorer, 3 8alk, 137. 

23 By a deed poll from father to son 
of lands, to hold to him and his as- 
signs forever, charged with lOOl. to 
his younger brother at the end of his 
apprenticeship, with clause of entry 
for nonpayment, and warranty a- 
gainst all men in case of payment, 
the son takes only an estate for life. 
Wright an the demise of ^Uingham 
V. Dowley, 2 Black, 1183. 

2h Surrender of a copyhold to hus- 
band, and wife and the survivors j 
and after the death of the survivor 
to the right heirs of both, vests a fee 
simple in the husband and wife by 
entireties, and the' husband cannot 
alien or devise any part of it, but 
on his death, the whole survives to 
his wife. Green on the demise ^of 
Crew V. ICing. 2 Black. 1211. 

25 A remote reversion in fee held to 
pass under general words^ in an act 
of parliament, by way of settlement 
in execution of articles, though the 
reversion was not particularly in 
contemplation at that time ; the ge* 
neral words being sufficient to carry 
it ^ and the intention of the parties 
being to include all the estate of the 


settlor. Freeman v. Ckandosj dtJcSf 
and others. Chwp, 860. 

26 Settlement on J. 8. for life, re- 
mainder to his heirs on the body of 
his wife •A. to be begotten, the male 
to be preferred before the female, 
and the elder before the younger, is 
an estate in special tail-male in X 
S. Doe on the demise of Creswick 
V. Hobson, 2 Black. 695. 5 Burr. 

2609. 

27 A bai^ain and sale by tenant for 
years conveys no possession without 
actual entry. A bargain and sale 
by tenant for years, and the rever- 
sioner operates as a surrender by the 
tenant, and the bargain and sale of 
the reversioner ; but a court cannot 
take notice that it has such opera* 
lion, unless it is either pleaded ac- 
cording thereto or set out in hceo 
verba. Under a covenant to make 
a sufficient conveyance of an estate, 
it is a sufficient averment of per- 
formance, that the covenantor did not 
make a sufficient conveyance. To 
entitle a man to recover under a co- 
venant for the payment of money at 
a particular place on the execution 
of conveyance by him, it is not es- 
sential that he should have execu- 
ted the conveyance at that place. 
If a man covenants that he, and all 
persons having any estate under 
him, will make a sufficient convey- 
ance ; an averment that he made a 
conveyance will be sufficient, he 
need not add that no person had a- 
ny'^estatc under him, for that shall 
not be intended. Challoner v. Davies. 

1 L, Raym, 400. 

28 If tenant earparte matema, make a 
feoffment to the use of his maternal 
heirs, and the feoffee re-enfeoffhim 
'expressly to the use of those heirs, 
yet the re-enfeoffinent shall enure to 
the paternal heirs. Doe v. Putt. 

2 Doug. 773, n. 775, n. 776, n. 

29 Fraudulent remainder set aside in 
equity. Morris v. ^N%xon, In 
Chanc, 1 Str, 144. 

80 Tenant f(»r life with power te make 
a jointure remainder over, covenants 
to make one^f certain lands in 
e6naideration of a marriage por- 
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tioiiy bat dies before the oorapftte 
exeeution of the power according 
to his marriage articles, the re* 
mainderman was decreed to perfect 
it. Held also, that the remainder- 
man had no equity to have the lands 
exonerated oat of the personal as- 
sets of the covenantor. Lady Co' 
ventry v. Lord Coventry, i Str. 
596. 

31 One seized in fee of lands charged 
with 50L per ann. to his mother, 
she consents on his marriage to re- 
lease the whole of the lands and 
take a rent-charge on part. They 
join in a fine for that purpose, and 
declare trusts to settler for life to 
the sons in tail-male, remainder to 
Thomas and Vavasor brothers, seve- 
rally in tail-male, remainder to 
daughters of the marriage, and re- 
mainder to settler in fee ; there was 
no issue; afterwards a mortgage and 
4ne sur concessit. The mortgagee 
purchased in fee, and took a fine 
sur conuisance^ &c. Mortgagee di- 
ed ; and held, that the son of T/m>- 
mas his brother should take. Roe 
on dem. of Hammerton x. MiMon and 
others. 2 fVils. 356. 

32 One by deed in consideration of 
love and affection to his name, blood, 
&e. and for settling the one undivi- 
ded moiety of his manors, lands, &c. 
therein after mentioned grants the 
i^aid undivided moieties, particular- 
ly describing them, togdher with his 
other lands, tenements and heredita- 
ments in the kingdom of Ireland ; 
habendum, the said undivided moie- 
ties before granted, together with all 
oth^r his estate in the kingdom of 
Ireland, to *S, to the several uses 
therein after declared, and for no 
other use whatever; and 'then de- 
clares the uses of the undivided 
moieties only. Per Cur. Held, that 
the grantor did not intend to pass 
any lands but the undivided moie- 
ties. 3dly, Supposing the sweep- 
ing clause did extend to any otlier 
lands, yet no tise being declared of 
them, they descend to the heir at 
law. Moore v. Magrath. Cowp. 9. 


33 A demise to the heir at law in taU^ 
with a proviso for taking the testa- 
tor's name is not a conditional lim- 
itation. GhMiver on dent, of Corrie 
y ^shby. 1 Black. 607. 4 Burr. 

1929. 
Qu. How far the heir at law can take 
advantage of a condition subsequent 
for taking the testator's name, and 
at what time ? Ibid. 

34 A covenant in a settlement, that^ 
^' the lands so limited in jointure," 
shall for ever continue of a certain 
yearly value, will extend to all the 
estates raised in those lands by the 
settlement, if any other lands are 
mentioned therein, particularly, if 
the first estate is limited to the hus- 
band ; if no other lands are meu' 
tioned therein, it must perhaps be 
confined to the estate of the wife. 
Jinonymous. 1 L. Raymond, 365. 

35 J. R. surrendered copyhold lands 
to the use of M. A, (whom he in- 
tended to* marry) and the heirs of 
their two bodies : resolveu, that JUL 
•A. only took an estate for life, with 
contingent remainders to their heirs 
of the bodies of her and her hus- 
band. Frogmarton on dem. of Rob- 
inson v. Wharrey. 3 Wils. i25 
and 144. 2 Black. 728. 

36 The father devised his lands to his 
son B. for life, and after his decease 
to the issue of his body, &e. and for 
want of such issue, remainder over. 
B, suffered a commom recovery, and 
the question was, what estate B. 
had. Held, that he had an estate 
tail by implication, andi by conse- 
quence the recovery well suffered, 
for the words, issue of his body, is 
nomen coUectivumn and the words 
which follow (viz.) for want of such 
issue, make an estate tail by impli- 
cation. King V. Mdling. 3 SaOc. 
296. 

37 The words limU and appoint in a 
deed may operate as wonis of grant, 
so as to pass a reversion. S^iover. 
Pincke. 5 Term Rep. 124, 310. 

38 Cross-remainders in a deed ean- 
not be raised by implieatioo. ^ 
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89 Ti^ey ean only be raised by propei' 
words of iimitafcidn ; however plain- 
ly expressed the intention of the 
parties may be. Under a limita- 
tion in a marriage settlement to the 
use of all and evenr the daughter 
and danghterd of, &e. to be be^t« 
ten, share and share alike, equally 
to be divided between them, and of 
the heirs of the body and bodies of 
all and every such dau<;hter and 
daughters ; and for default of sueh 
issue to the right heirs, &e. ; held, 
that there were no eross-remainders 
between the daughters or their is- 
sue. Doe ci. Fo^M v. Wonely. 1 
East^ 416. 

4iO But they may by the general words 
that there shall be eross-remaiuders. 
5 Term Aep. 431. 

41 For no teehnieal precise form of 
words is neeessary to ereate them* 
Ibid. 

42 There may be a limitation to one 
anbom for life only, but not to the 
issue of sueh an one for life. BrU' 
denell v. Elwes. l Easty 4112. 

43 If an estate be limited by deed to 
husband and wife, and the heirs on 
the body of the wife by the husband 
to be begotten, both have an estate 
tail, iknn v. Gillot. 2 Term Rep, 
431. 

44 But if the remainder be limited to 
the heirs of the body of the wife by 
the husband to be begotten, the es- 
tate tail vests in the wife solely. 
Ifnd. 

45 Where there is an estate limited 
to a person for life, with remainder 
to the heirs of the body of tl|e same 

f person, it is an estate tail ; but the 
imitation of the remainder must be 
to the heirs of the body of that per- 
son alone ; therefore, if an estate be 
' limited to A. fbr life, remainder to 
the heirs of the bodies of ^. and JB., 
it u not aa estate ta^« 2 Term Rep. 
439. 

46 The Itmit&tioas in a deed were to 
trustees to the use of A. and B. for 
their lives, remainder to the use of 
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the child or children oiT J). in tail as 
tenants in common, ^^ and in ease 
any sued child or children shouM 
die without issue of his, her or their 
bodies, then the part of soch child 
should be and remain to the Me of 
the mrviving child or children of J^. 
and the heirs of hi|f her, or their 
bodies issuing; and in case aU the 
said children should die without is* 
sue, &c then to A, in fte ;" held^ 
that the deed created cross*remain«' 
ders between the children of B.% 
and that on the death of one with- 
out issue, his share vested in a sur- 
viving child and the heir of one de- 
ceased, as tenants in common. Doe 
d. fVaks V. Wainevoright. B Term 
B^p. 427. 

47 A limitation by a deed, to the use 
of •^. fbr lifcf with remainder to the 
first son of the body of A. lawfully is- 
suing, and for defam of sueh issuef 
to the second, third, and other sons 
otAi^j and of the several heirs mtde 
of the body and bodies of all and eve^ 
ry sueh son and sons respectively u>- 
tttinfl:, gives an estate in tail maU te 
the first son of .fl. Ovoen v. 8mWu 
2 H. Black. 094. 

48 By deed and fine an estate was 
limited to the use of the husband for 
life, remainder to trustees and their 
heirs during bis life to preserve eon«^ 
tingent remainders, remainder te 
the wife Ibr life, remainder to the 
trustees and their heirs, (not saying 
during her life,) in trust to support 
the contingent uses andf estates 
thereiuafterlimite^remaindertothe 
first and other sonll in tail, remain- 
der to the wife in tail, remainder in 
default of issue to sueh persons and 
for sueh estates as she should ap- 
point, &e. ; held, that the trustees 
took a legal estate in fee after the 
determination of the wife's life es- 
tate, and that all the subsequent lim- 
itations were trust-estates ; held al- 
so, that an appointment by the wife 
to the use of the right heirs of the 
husband could not nvite with the 
Itnteeedent life estate of the hus- 
band; but could only give an equita: 
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ble estate to the penon who at his 
death should aBswer the deserip- 
, tion of his right he^ir. Vembles ^ 
l/a?. V. Morris. 7 Term Bep. ^dS^ 
342. 

49 Under a limitation in a marriage 
settlement, to the husband for life, 
then to the w ife for life, theu to f,he 
heirs of the body of the wife and 
their heirs, the wife took an estate 
tail. And though it was recited in 
the deed, that the husband's father 
conveyed in consideration of the 
uiarria^, and '' for settling apd es* 
tablishing the lands, &c. to the u^es 
thereafter eipressed," and subse- 
quent uses were added, in the deed, 
the court of K. B. would only take 
notice of the legal estate ; and the 
husband and wife having levied a 
fine and having agreed to sell the 
estate to a purchaser from whom 
they had received a deposit ; the 
court of K. B. held that they could 
make a good title, and therefore, 
were not liable to repay the depos- 
it money in an aetion for money had 
and received. Mpasi v. fVtttkins, 
8 Term Rep. 516. 

50 ./S. being possessed of lands for a 
term of 999 years, previous to his 
marriage with jB,, granted the .term 
to '* B. and her heirs, imniedicUely af* 
ter the death of «i., to hold the same 
\o the said B. and her heirs to and 
for her and their own proper ose 
for ever ;" the marriage took effect, 
•^. survived B. and died without is- 
sue, intestate, and without having 
taken out administration to B* his 
wife ; the term upon the death of 
ct{. went to his administrator, and 
not to the administrator of B. ; the 
court being'of opinion that the deed 
must be construed as a present gift 
to the wife in case she survived her 
husband^ to take effect in possession 
on that event. Doe d, Roberts and 
Ux\ Sf al. v. Polgirean, 1 H, Black. 

535. 

n. Contingent or vested remainders; 
what words shall create, 

X Tenant in tale may, by bargain 


and sale, by a kaaa anil r^leaa^ir 
by a covenant to stand seiaedy Jpi* 
vey a bt^e fee, whieh, will not de* 
teroiine until the issue in tail enters, 
and he may convey an estate, wbieli 
Ml possibility may not take effect 
until after his death.; but he can- 
not convey an estate which is not 
. by the terms of the coiiveyaqee to 
^take eSe<}t until aller that period, 
unless such estate is made Xa arise 
out of another, whieh has continu- 
ance afterwards. An use which is 
executed by the statute of nses aris- 
es out of the estate of the trustee, 
and the estate of the trustee contin- 
ues during the whole tern for whieh 
it was raised. A covenant by a 
man who has an estate or inherit- 
ance to stand seized to the use of 
, himself for life, is never good, ex- 
cept on account of remainders, and 
is void where there are no legal 
valid ren^ainders limited after it. 
Machelt v. Clarke, 2 L, Raym, 778. 

2 Estate made by tJ to JS. whom he 
intends to m^rry, and the heirs of 
<heir two bodies begotten, is an es- 
tate for life to B. with a contingent 
reniainder to the issue. Fragmtn\ 
ton on the demise of Robinson, v.. 
Wharrey, 2 Black. 72S. 

3 Limitation to ^A. for 1^9 years, if he 
so long live. '^ and from and alter 
the death of .d. or other sooner de« 
termination of the estate limited ta 
Jh for 9d years, then to trustees da- 
ring the Hfe of «9. to preserve eon- 
tineent remainders, and after the 
end or other sooner determination of 
the said term, then to the first son 
of the body of Ji. in tail male,'' with 
divers remainders over. Ji. togeth- 
er with his son B, levied a fine, and 
sufilered a recovery, and both died f 
held, that the limitation to £. was 
a good limitation ; that the limita- 
tion to the trustees was a vested re- 
mainder $ and the freehold was in 
them at the time of levying the fine ; 
consequently^ that the fine did not 
make a good tenant to the precipe^ 
and that the recovery did not bar 
eitlier the remainder i» B. ^ the 
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«iibt6qttetil renudiiden. FofHchurst 
T. Smith, lessee of Dormer f exchequer 
chati^ber. ffiUtes, SJT. 
CoutingeDt renainders defined. Ibid. 

4 Settlement of the wife'i estate on 
herself for life, remaiader to the 
husband for life, if any issue ni the 
marriage so Ions; live, remainder 
(if she died mns issue) of one moi- 
ety to him in fee, and of the other 
to her relations. His remainder in 

yfee does not arise unless he survives 
his wife. Moorehouse v. fFainhause* 
1 Black. 638. 

B There may be eross-reraainders hy 
implication between more than two. 
Doe V. Burmile. Wright v. L. Cad- 
ogan. Ferry y. iVhite. Phiphard 
V. Mmsfvdd. 1 Dm^. ffs, n. 

JBut the presumption is against them, 
when between more than two. Ibid. 

6 By the destrnetion of all the pre- 
ceding freehold estates, and of the 
present rights 6f entry to such es* 
tates, a eoittingent^freehold remain* 
der is destroyed. Thampson y. 
Leach, t L. ttaym. 313. 2 8alk* 

4t%1f. 3 3(dh. 576. 

7 Ejeetment and trial at bar^^— the 
ease was, J. 8. was tenant for life, 

' i^emainder to his wife lor life, re- 
mainder to his first, second, &e. sons 
ia tail, remainder to the right heirs 
of J. 8. The sHid Jl i9. commits 
treason, and then has a son, and 
then is attainted; and the court 
lleld, whether the son was born be- 
foifb or after the attainder, the con- 
lan^eftt remainder to him was not 
»diiichai^d by the vesting in the 
<:rown during the life of J, S» be- 
eauset)f the wife's estate, which is 
sitftielent to support it. Corbet v. 
Tichborn. 2 Salk. 57S. 

5 if seized of kinds a parte matema, 
limits several estates with remain- 
der to the use of his right heirs, 
^rhe heir a parte matema shall have 
4t, being the ancient nse.^ ^bbot v. 

Muvion. 2 SaUc. 690. 
■JSf Cross remainders may be between 

more than two, where tllo intent 14 
"^ jplaiu. Doe^ m the demise §^ Bur* 


vUky T. BurvMi* Jjfffiy 10 i. i 

1^01^.53. 

Between two, the presumption is in 
favour of cross remainders $ between 

. more than two the presumtion is a- 
gainst them $ but either may be re- 
pelled by evidence of intent. Ibid. 

10 Where R. Franks on the mfarriage 
of his son levied a fine to the use of 
himself, daring tlie joint lives of 
himself and his son, and after the 
decease of either to the use of Susan 
CoteU for life, and after her decease 
to the use of the issue male of her 
and his son, and the heirs of their 
bodies, and in default thereof to the 
9ise of the heirs to be begotten on the 
body of Susan by kis son^ remainder 
to his own right heirs, and<9. C di- 
ed, leaving only five daughters ; on 
the death of R. F. a question aris- 
ing as to what estate. his son took, 
it was resolved, 1st, That if he had 
been joint tenant w^h the wife for 
life, this had been an estate tail in 
both, as the word '^ heiis^' is not ap- 
plied to any body jparticularly : 
^dly, Tliat neither hnsband nor wife 
had an estate taiL; not the husband, 
because he had no prior estate for 
life ; nor the wife, because, thooglir' 
she took an estate for life, ^et the 
heirs are not applied to her body a- 
lone ; and 3dly, That i^ was a cot^ 
dingent remainder to the heirs of 
both their bodies. 2 2b*}ji Rep. ^SS. 

il By a marriage settlement lands 
werejeonveyed to trustees to the use 
.of the wife jf»r life, remainder to the 
^iise of the husband for life, remain- 
der to the use of all and every the 
<ehildreu of the marriage, or such of 
them, and for euch estates, Ike. as 
the hnsband and wife shonld ap- 
poiot, and for %vantof such appoint- 
ment to the nse of all and every the 
child or children equs^ly, 4f more 
than one, as tenlinnts in common, and 
if bitt m)e, then to such only child, 
his or hier: heirs or assigns forever; 
remaimlifiL over :> in the deed was 

' eontainetl a power, enabling the set* 
tiers to revoke the uses of the set- 

: tlenientj aild the trustees, to 8t»U4bjc 


J 


388 


XIMITATIONS BT DEED H. 


•8tai^9 and to coiirey it to a piirdia- 
•er, so as tbe purehase-money should 
be paid to the trustees (and net the 
settlers) and invested in tlie par- 
cliffse of other lands to the same ns- 
es ; it was held that the renunnier 
to the ehiUtren 'was a vested remain^ 
der infee, liable however to be de- 
vested by an appointment by the 
parents. Voe d. WUlis t. Jfor^n. 
4 Term Bep, S9. 
£A writ of error was afterwards 
brought on this judgment in the 
bouse of lords, but wjiieh was non- 
prossed. See B Term Bep. S2i.'] 
±2 In sueh a ease where no appoint- 
' ment was made, tbe remainder to 

* the ehildren was not defeated by a 
deed of revoeation by the parents, 
and a eeaveyanee by them and the 
trustees to a purohaser, who paid 
the eonsideratton money to the set- 
tlers, (not to the trustees,) which 
was never laid oot in the purchase 
of any other lands. 4 Term Bep. 
39. 

13 The above power of revocation 
was conditional ; and as the condi- 
tions (ss. the payment of the money 
to the trustees, and the settling of 
other estates to the same uses) were 
not performed^ the deed of revoca* 
tion was a nullity. Ibid. 

i.^ wS., a grandfather after the mar- 
riage of bis son J9., who had two 
ehtidren then living, by deed con- 
veyed lands to trustees to the use of 
himself for life, remainder to B.for 

' life; remainder to trustees, &c. t 

• remainder to the use of such child 
or children of J3. and in snch shares^ 
&c« as B, should appoint ; and in 
default of sueh appointment <^to 
the use of all and every the children 
of B. and the heirs of their several 
and respective bodies as tenants in 
common, but if only one such child, 
to the use of sueh only child, and 
tbe heirs of his or her body ; re- 
maiiiider to the right heirs of •^^ in 
fee ;'* then JL conveyed the rever- 
sion in fee to C. ; afterwards B. had 
other children^ and died without 

. appointing ; held^that ITs. ebilcben 


took vested interests as tenants is 
tail, and that on the death erf each 
child without issue his share fell in- 
to the reversion conveyed to C7. 
Doe d. Tanner v. Jhrvell. 6 T&m 
Bep. 018. 

i0 By a marriage settlement lands 
were limited to 4* for life, remain- 
der to B. his intended wife for life, 
' with intermediate remainders ; re- 
mainder to the heirs of the body of 
B. Ji. beeame a bankrupt, and by an 

• act of parliament passed to vest his 
estates in trustees for the payment 
of his debts, &e. tbe lands were gi?- 
en, after payment, &e. to B. for life, 
with smh remainders over (in gene- 
ral terms of reference) as were lim- 
ited by the settUwient. Under these 
circumstances B. -had a vested es- 
tate tail of which a recovery might 

- be suffered. Chodrigkt d. Burton v. 
Bigby. 2H.Black.4». 

[Affirmed in K.B. B Term Bep. ITT.'I 

16 ^. being seized in fee of lands, by 
indenture, '^ in consideration of na- 
tural love and aflfeetion, and for the 
better maintenance of the grantees, 

' conveyed the premises, by the words, 
give, grant, alien, enfeoff and con- 
vey, to his daughter, H. and B. her 
husband, to the use of H. for life, 
with power to her to sell the same 
in fee, at any time, if she chose, to 
any person, by deed or will, and tbe 
money arising from sueh sale, to 
keep for her own use and mainte- 
nance ; and in ease H. should not 
sell the premises, then, alter her 
death, JI. conveyed the same to B. 
the son-in-law, for life, and after 
his death, to the heirs of the body 
of H. and his, her, or their hein 
and assigns forever, equally to be 
divided between them, share and 
share alike. B, and H. took pos- 
session, and, afterwards, for the 
consideration of ive shillings, by 
. lease and release, conveyed the pre- 
mises to C, in f(^e, in trust that he 
#ttonld reeonvey the «ame premises 
to B. in fee ; and C b.^g so seiz- 
ed, on the nett day, for the consid- 
eration of ten shillings, reeonveyed 
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iht premises to Bi, who afterwards pursuant to the direetioiis of statute 

made his will, and devised the pre- 8 Jitne, c. 19, and although it was 

mises to D. for 31 years, and died. first published without the name of 

J7. died without issue ; and Ji. af- ihe author affixed. BeekfBrd ▼« 

forwards died, leaving four sons Hood. 7 Term Sep, 620. 

and four daughters, his heirs at law. 9 Two penalties may he ineurred oa 

In an aetion brought by the heirs the same day on statute 12 6. 2. e. 

at law of ^» asainst a tenant under 86, for selling books, the originals 

D. it was hddf that H, took an es- - of whieh have been written and 

. tate for life, with a vested remain* published here, and afterward re^ 

der in tail $ that the words '^ heirs printed in another eonntry, and im-* 

of the body," &e. were words of lim^ ported into this, if the acts of aak be 

tto^ian,andnotofpMrehase,notwith' distinct Brooke v. MUUceiu 8 

standing the words added ^ and to Term Bep. £K)9. 

his, her, or their heirs and assigns," 4 Acting a pieee on the stoge, of 

. &c. whieh were to be rejected as which the plaintiff had bought the 

repugnant to the estate ereated by copyright, is not evidence of a pub- 

the preceding words ; and that the lication by the defendant within the 

power to jET. was intended for her meaning of statute 8 ^rnie, e. 19. 

benefit, and was well executed, and Coleman v. JVatheru & Term Bep, 

the estete vested in J3. and those 24^9. 

claiming under him. Brant ex 6 The assignee of a print may main«> 

dein. the heirs of Frovost v. Gelston, tain an aetion on statute 17 G. 8, e. 

2 Johns. Cos. 884. . 67, against any person who piratcf 

it. Thompson v. Symmonds. 5 
Term Bep. 41. 

LIS PENDENS. 6 In such an action it is not necessa- 
ry to produce the plate itself in ev- 

Befere the return of the writ, the idence : one of the prints taken from 

plaintiff moved for a special court ; the original plate is good evidence* 

but it was held, that the action was 5 Term Bep. 41. 

not depending for that purpose till 7 The date must always appear oa 

the writ was returned. tlkMas^77. the print. 6 Term Bep. 41. 

8 Qtt.—- Whether, on an assignment, 

the name of the inventor or the as- 

LITERARY PROPERTY. signee should appear ? Teryu, 

12ep. 41. 

1 A musical composition is within 9 An aetion lies to recover damaget 
the statute 8 Mne^ c 19, for the en- ^' for pirating the new corrections 
eouragement of learning, by vesting and aodilions to an old work." Ca- 
the copies of printed books in the ry v. Lmgnmn. t East^ 858. 

^ authors or purchasers of such copies, 10 No sudi action lies for publishing 

during the time therein mentioned. . sea charts on an improved and more 

Bach V. Longman. 2 Coewp. 628. useful principle, with material cor- 

For it is a writing, though not in Ian- rections, thoia^ many of ihe lines 

guage or letters. Ihm. were copied fnm old charts. 8ayre 

2 An author whose work is pirated v. JIfootie. 1 JSosf, 861, n. 

. before the expiration of twenty- ii But the aetion lies for a servile tut* 

eight years frbm the first pubtica- itaHon of parts i^ a hook of chrono- 

. tion of it, may maintein an aetion logy, though other parts of the book 

on the case for damages against the . were difterent Dr. Truster v. Mur^' 

offending party, although the work ray. 1 East^ 868, ft. 

. was not entered at Stationers-Hall^ ^ 
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i^ ' The eoart of alderman's w»es 
coneeming new lights, by 11^ Car. 2, 

' e. 3, was only doiittg the rebailding 
of the eity. ^ArMt y/Br&wn. % 
SaUc. ^Z5. 

d Case of thji •xteasioa of the Xon* 
ixm wharfs, i BUick. 081. 

a If a eustoin of the etty of London 
be put in issue, it is triable by the 
mayor and alderman, certified at 
the bar of the court ore tenm^ by 
the month of their recorder. jP/um* 
iitar T. BmtiiaoK i Burr. ^8. 


I-OxXDON DOCK COMPANY. 

Sy the eonstnietion of the statute of 
30 and 4<) G. 3, e. 47, the London 
Mock Company are liable, ereii dar- 
ing tbe£rst 12 years of their estab** 
ii^oient, to be rated for the fair 
annual value of their warehouses* 
^nd other works which are finished 
and productive, though «U the works 
^directed by the act be not eompfet- 
:ed. But such completed works 
rinust under such eirjeumstance^ be 
trated for their value at the^rate of 
S l-4(£. in the pound, such bleiing the 
^ate calculated upon by the legisla- 
ttur^ to raise 1^. 8s. 7d. per quar« 
^er vpon Ike 306fS. the average 
jrental for ten years preceding the 
^itatuie, on t^e premisl^s destroyed 
iiy the company in making their 
-works:; and whieh quarterly sum 
the company "were at all events 
•homid to pay to the parish during 
'the 12 yearft, or until the works 
V9erb completed, whether those 
works were productive or not. But 
tvhen productive beyond ^at sum 
the surplus is to be taken in the 
first instance by the company in or- 
der to reimbane themselves, what 
they may have advanced to the pa- 
rish, to make good the defieienees, 
t>efore any such productive surplus 

' existed, until the compaSy shall be 
reimbursed. Therefore until these 


puvposet are eSeoled, a rate made 
on the increased real value of the 
dock premises at more thiin 8 l-4d. 
in the pounds or a rate of 8 1-ld. in 
the pound on the old average value 
of the premises before the ereetion 
of the eompany works, and below 
the increased value of the new 
works, is in either ease bad. The 
King V. JbihabUants of St. George^ 
jmddUmx. n Easty i^. 


LORD'3 ACT. 

The groats allowed under 23 G* 2^ e. 
SB, (called the Lords act) mnst be 
made payable and be paid on every 
Monday J whatever may be the day 
on which the defendant is bronght 
up to be discharged, and demanded 
at the instance of the plainti£ 
Lmeh V. FargiUr. 1 Jhug. 68, 69. 

An order of a judge onder that aet^ 
made oat of term, is finaL Jbid. 


LOTTERY. 

1 The sale of lottery tickets, by 
which the purchaser is to be enlitleU 
16 all the benefit of them, except the 
Mt prizes^ is prohibited and made 
void by statute 22 6. 3, c. 47. Dee^ 
Bhee. 2 Term Rep. 617. 

2 Bhice that act no interest in an^ 
ticket can be conveyed less than the 
whole of 'the specifie ticket car 
share ; and those shares not less 
than sixteenths. 2 Term Rep. 617. 

3 The printer of a newspaper pub- 
lishing an illegal proposal f»r gam- 
bling in- the lottery incurs a penalty 
under statute 22 ;G. 3, c. 47, s. 13, 
which enacts that no person shaM 
sell the chances of tickets, &e. nor 
pMish any proposal for it,:under a 
penalty of 60\. King q. t. v. Smiik. 
4 Tertn Bep. 414^ 

[The printers of the newspapers sif- 
terwards obtained an act of indem- 
nity against penalties incurred be- 
fore this determination. BeestOr 
tute 32 G, 3. e. «l.j 


LUNATIC. MAINTENANCE. 391 

# Th8 tieket last drawo ottt of the 6, Any man may commit a perton 
lottery wa$ considered as the last who, under the visitation <rf God» is 
drawn ticket^ so as to entitle the a lunatic, furiously mad? to prevent 

. bolder to a prize, though another mischief. Brogkshau) v. Hopkins^ 

number was never drawn, and no Lofft^ 24»3. 

account could be given of it. SchU But the removal of a lunatic is under 

fioUi v. Bamstead, 6 Twm Step. a special power given to twojusti^ 

646. . ces^ Ihii. . ^ 

B The holder of a prize ticket in a 
lottery may demand the pri«e-mo« 

ney of ail the managers, althongh M . 
the tickets are respectively signed 

by one only; but when the holders MAD-H0U6ESK 
had given up the tickets to one of 

the managers, taking his personal Private mad4ioase8 not authorised by^ 

promise for the amount due upon . law. (Note, this was before the 

theai 5 they were held to have there-* . late act) The keepers of them 

by relinquished their claim on the excused by acts of necessity, mrier 

other managers, and to have a right the judgment of proper persons, in 

of action only against him, whose a proper manner. TAe King v, 

receipt tliey had taken for the tick- CoaJtB. Lofft, 7^ 
els. Gilbert et al. v. Williams et aU 
8 Mass, 476. 

6 No action can be maintained on a MAINTENANCE. 
contract for the sale of tickets in a 

lottery not authorised by an act of l If a person out of possession con- 

the legislature of this state. Hunt veys land held adversely by anoth- 

and others v. Knitk&rlMckir. 5 er, i^ch conveyance is void, for 

Johns. B^p. 327. maintenance, and the title of the 

land remains in the grantor, though 

he is subject to the penalty in the 

LUNATIC. statute. fVilliams v, Jackson^ ex 

dem Tihbds et al. in error. 5- Johns. 

1 When a discharge from, a mad* Rep. 489- 

house by an hab. corp. is applied 2 An action for maintenance will 

for, the court will first ortkr an in- not Ke against a person for carrying 

speetion by physician and relations. on a suit in the name of another, or 

Rex V. Tiirlingtm. 2 Bum tUB. assisting in its prosecution, if he 

^ The deed of a lunatic void. has any^legal or equitable* interest 

Thompson v. Leach. 2 6atk. ^-ZT. l in the land, or subject of eontrover- 

JL Raifm. 313. rv. fVicham qui tew v. Conklin. 8 

« Lunatic maintainable by the parish Johns, Rep. 338. 

where the father is settled. Hot Though a person purchases a preten^ 

M'hereborn. Uard^sCase. 2SaUc. ded title, and prosecutes a suit in 

*^' the name of another, but for his 

* Vvhcre it appeared that the per- own benefit ; yet he is not liable to 
son confined was a lunatic, and not an action for tnainienance under the 
nt to be produced in court, and that 9th section of the act to punish 
the relations were applying for a champerty and maintenance, (sens, 
commission of lunacy, the court 2+, c, 87.) Ibid, 

therefore enlarged the time for ma- 3 ^.inm action of ejectment against 

kmg a return to an hab. c#rp. di- B* which was tried in June 1810, 

rectfid to the keeper of a private recovered a verdict for land, worth 

madhouse. The Ring v. Clarke. 2J6(^q dollars against the defendant, 

3 Burr. 18«^. -^ ^ •? 
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on whieh jadgmetit was, entered in 
Aug, foUowinf^. In July 1810, B. 
executed a quit claim deed for the 
same land, for the consideration of 
800 dollars, to C,j who knew, at the 
time, of the suit, trial, and verdict, 
respectingtheland. It was held,that 
the deed from B. to C, was void, 
under the first section of the act to 
prevent and punish champerty and 
maiatenfmce (sess. 24, c. 87.) Jack- 
9on^ ex (fern. Bryant v. ESsteham and 
amdher, 8 Johns. Bep. 479. 
4 The purcha^ of land during the 
pendancy of a suit concerning it, if 
made with a knowledge of the suit, 
and not in consummation of a previ- 
ous bargain, is champerty^ though 
not punishable, under the statiite, 
for selling a pretended title. Ilnd. 

MANDAMUS. 

I. For what cffences^ or purposes^ 

Sfc. grantable. 
11. On what other grounds granted 

orrrfused. 
IIL Betumsto, 
lY. Bote sued oidk 
Y. Costson. 

I. For what qffknces^ or purposes^ ^c. 

grantake. 

i A mandamus lies to a university to 
restore academical degrees where 
it is not returned that there is a vi- 
sitor. When the return alledges a 
suspension or degradation of the 
party, and does not state that he 
was summoned to attend the pro- 
ceedings, or made any defenee 
thereto, it is ill. The King v. The 
ChancdloTf Masters, and Scholars of 
the University of Cambridge. 1 Str. 
BS7. 

2 Mandamus to commit admininis- 
tration generally. Jinon. iStr. 

552, 

3 Mandamus to proceed to election 
where a clause for holding over. 
The King y. Botinnsonf Mtyar of 

, Helston. i Str. S5S. 


4 Manditmtts to ehiise a. capital \nit* 
gess, custom 24 hours notice of elee* 
tion, and notice to fix a day, bat re- 
fused. Case of the Borough of Eve^ 
hatn. 2 S^r. 948. 

5 Mandamus to admit a prebendary 
to his stall and voice. The King 
r. Dean of JVarwiehy ^c. 1 iS*r. 

±59. 

6 The court granted a mandamus to 
swear in an ale-taster of Homton. 

<It appeared to be a previous requi- 
site to his being chosen port reeve, 
who is the returning officer for 
members of parliament. BaveahiWs 
Case. 1 Str. 608. 
^ Mandamus lies for a chaplain 
where the visitorial power is sas- 
pended by the union of the office of 
visitor to that to which the manda*' 
' mus is to be directed. TheKing v. 
Bishop of Chester. 2 8tr.797. 

8 Mandamus lies for the principal 
register of the arch-bishop's court to 
admit and swear his deputy, but it 
will not lie for the deputy himself, 
he being an officer at wiu. It lies 
notwithstanding that this is a spirit- 
ual office. The writ heed not 
aver the person to whom it is 
directed is the person to whom it 
appertains, to admit and swear. 
The King v. Ward. 2 Str* 893. 

9 Mandamus lies not to grant a li« 
cence to keep an ale-house. John 
QUe^s Caae. 2 8tr. 881. 

10 Mandamus granted to a steward 
keening public books for refusing to 
|»roauce them at a corporate meet- 
ing. Case of the Borough of Calne 
in WiUes. 2 8tr. 948. 

11 A mandamus was granted on mo- 
tion to swear in a director of the 
Amicable Assurance, which is a 
company created by charter from 
the crown. Anon, 2 8tr. 696. 

12 The court granted a mandamus on 
1 0. 3,c. 34, directed to the jostiees 
of the peace to allow the defendants, 
being "constables, the extraordinary 
eharges in providing carriages on 
the iate expedition into Scotlcmd du- 
ring the rebellion. The Kingr^ 
Bunt and another, l Sir, 42. 
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^i JUtandAiiuid to tbe clerk of a com-* 
paaj to deliver books to the compa* 
ny. Mandamus mif%t be made out 
aecordin^ to the rule or supersedeas 
ble. The King t. JVUdman. 2 8tr. 
870. 
Of Mandamus to appoint ovef^e^rs irl 
an extra paroehial place. Th4 
King V, InhabitantM of Rusford. 1 
Str. 512. 
id Mandamus foi* y^onitin of th« wdod 
^hat>f. The Vas^ of Scrivmand 
Turner. 1 8tr. 83SJ. 
16 Mandamus lies to restot'e a school^' 
master of a grammar school found-' 
ed by the crown. Tha King r. Bal* 
livos de Morpethi 1 Str. 09. 
i7 Mandamus will lie to trustees of a 
meeting-house to admit a dissenting 
teacher. The King v. Barket ^ 
at. 3 Butr. 12A5. 1 Bladk. 300, B52i 
is After the return falsified, peremp-k 
tory mandamus is of right. Buck'^ 
Uy V. Palmer. 2 &aUc. 430. 
19 Mandamus granted to justices of 
the peacd to make a warrant of dis-^ 
tress for the poor's rate. Parish of 
8t^ Luke T. Justices of Middlesex. 1 

Wils. 183. 
SO Mandamus is the proper remedy to 
restore a curate to his chapel. The 
King y. Slower, cited in the King 
y. Barker. 1 Block. 300. 
di Mandamus granted to compel the 
warden of fVadham college to aiBx 
the common seal of the college to an 
answer of the fellows, &c. in chan- 
cery, contrary to his own separate 
, answer put itt< B^ t. Windham. 1 

CovDp. 877. 
Where there is no other legal specific 
remedy, the course mdst be by man-< 
damns. Ibid. 

22 Macdamus granted to a lord to 
hold a court baron, and to the hom- 
age to present conveyances of bnr« 
gage tenements, whether the con- 
veyances appear to be legal or not. 
ThR King v. Lord Montaeute and 
others, l Black. 60, 63. 

23 Mandamus granted to commit ad- 
ministration to the next of kin, not^ 
withstanding a suit depending*, the 
consanguinity not being denfeji. 
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The King x. Mr. ttdy. i Blatk^ 
640. 4 Burrows, 2295. 

2% Mandamus to deliver up the pub- 
lic books of a corporation /retained 
as a security for money laid out« 
The King ▼. Ingram^ l Black. 50. 

25 Mandamus to trustees of a meet^^ 
ing-house to admit a dissenting 
teacher^ gi'anted. The King r*. 
Barker, l Blacks 352. 

lixteilt of the writ of mandamus. /&* 
. Bladk. S52. 

25 The office ot parish tlerk is a fern- 
poral office ; and though appointed 
by the miiiister, if removed by hiite 
without sufficient cause, a manda- 
mus wilt lie to restore him. R. r. 
Warren, Clerk. Cowper, 370. 

Sff Mandamus will go to Restore a pcr« . 
son removed frOni a freehold before 
it was competent to remove him« 
LoM, 049. 

28 Mandamus for a prebend* Clarke 
V. The Bishop ofSarum, 2 Str^ 
1082. 

29 Mandamus lies to restore a curata 
to a chapel, being a donative, en- 
dowed with landsi Bex r. Blover. 
2 Burr. 1043* 

SO Mandamus granted i^ the steward 
of the manor of Midhurit, and to 
the homage, to hold a court and pres-< 
ent certain conveyances to purchasers 
of burgage tenements^ whereby they 
are entitled to be sworn in burgessetf 
of the corporation^ aiid to vote for 
members of parliament. The King 
y. The Borough of Jdidhutd. t 

Wils. 283. 

81 Mandamus lies not to swear one 
who has had judgpaient on an infor* 
mation f^ainst him for usurpation. 
The King v. Hearle. 1 Str. 525. 

32 Mandamus lies to compel the or* 
dinary to grant the probate of a m\L 
He cannot refuse probate to an ex- 
ecutor because insolvent, and will 
Dot give caution. Rex. v Raimes* 
i SaJtk, 299. 1 L. Raym. 361. 

33 The court granted a mandamus on 
1 G. against mutiny and desertion, 
directed to the justices of peace, for 
them to eonipef the treasurer of tha 
county to reimburse a constable thO 
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•xtraor(liii'at7 charges he had been 
at in providing carriages in the ex- 
pedition into Scotland during the 
rebellion. HunVs case, 1 Sir. 93. 

34b Mandamus granted to permit a 
eourt leet and eourt baron to be 
held in the accustomed place. The 
King V. The Corporaiion of GranU 

^ ham, 2 Blacks 716. 

39 Mandamus in nature of a proeedm" 
do ad judicium, A judge of an in-* 

. fdrior court cannot grant a new tri- 
al. Brooke v. Ewers 8^ nx, d ^tr, 

113. 

'S6 Mandamus to (he justices, ^f Mid- 
dlesex to swear an overseer t& his 
account according to the statute 17 
G. 2, c. 38, is af course^ Tlie King 
and the Justices of Middlesex. 1 
Wits. 12^, 

37 Mandamus to justices to proceed 
to judgment. The King v. Todd 
ana another* 1 Sir, 530. 

is A peremptory mandamus may gcr 
before any formal judgment. Foot 
V. Frowse, 2 Sir. 697. 

39 A mandamus lies to restore a man 
to Ihe clerkship of a trading frater* 
nity. Whitens Case, 2 L, Raym, 

±004f. 

40 Mandamus to reimburse surveyor 
of highway. HasseVs Case, 1 atr* 
211. 

41 Mandamus to restore a recorder. 
Bex V. The Corporation of Wells, 4 
Burr, 1999. 

42 Mandamus to appoint overseers of 
the poor in a hamlet where there 
were nev€fr any before. The King 
V. The Justices of Westmoreland, 1 

^ J^ils. 138. 

43 Mandamus granted to the old o- 
versee^ of the poor to deliver th© 
parish books to the new overseer. 
The King r. Clapham. 1 Wils.ZQ5, 

44 A mandamus will not lie to con^ 
pel the admission to the degree of 
barrister. Bex v. Oray^stnn, 1 
Doug. 353 to 357. , 

The only remedy in case of an arbi- 
trary refusal by the inn of court to 
"which the party belongs^ is by ap- 
peal to the twelve judgQji. Ibid. 

ifi The eonrt granted a mandamus di- 


reeted to the eomntissioncsrs tff f&d^ 
land-tax in ^i., to elect a elerk tot 
them in the department for the rate*^ 
and duties on windows, houses, and 
lights. R. V. T'he Commissioners of 
the Land4axfor St. Martin's West^ 
minster. 1 Term Bep. 146. 

46 The offiee of clerk of the Bridge- 
house estates in London being aa an- 
cient office for life, the duty of 

' which is to soperintend certain es- 
Mates, which are appropriated by the 
corporation to the support of LoH" 
don bridge, some of those estates 
having, been granted to them for 
that express purpose, a mandamus 
lies to restore to it. 2 Term Bep. 
177. 

47 A mandamus granted to restore to 
the office ef clerk or surveyor of the 
city works 5 (H. 6 G. 2, there cited ;) 
which was also an offiee for life, on 
receiving which an oath was ad» 
ministered. 2 Term Bep. 177. 

48 A mandamus to admit a vestry 
citsrk refused. B. v. Croydon^ 
Churchwardens. 5 Term Bep. 713. 

49 A mandamus may be granted un- 
der statute 11 G. l, c. 4,^ to proceed 
to the election of an dnnual officer 
in a corporation y as well as to the 
head offioer. The case of the Cerpo* 
ration of Scarborough, 2 Sir, 1180. 
2 Term Bep. 732, n. 

50 If a visitor of a college in one of 
the universities refuse to exereisa 
his visitorial power by receiving 
and hearing an appeal, this court 
will grant a mandamus to compel 
him. ^. V. Ely, Bishop, 5 Term 
Bep. 475. 

51 That a mandamus lies to a Tisitor 
to hear an appeal, and gire soma 
jYtdgment; see also, £. v. TJte Bi-' 
shop of Lincoln. 2 Term Bep. 338, «• 

52 A mandamus will lie to compel a 
dean and chapter to fill up a vaeao* 
ey among canons residentiary ; and 
on such a mandamus the eourt will 
compel an election at the peril of 
those who resist. Chieheder, At- 
sliop V. Ilarwood, 1 Term Bep. 653L 

53 A raandamu» will lie to the com- 
missiouers of excise to grant a psi^ 
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aiity if a proper case be laid bef<yre 
the court. 2 Term Bep. 381. 

04 A maadamus to a corporation to 
put the corporate seal to the certi- 

« iieate of the eleetiou of a corpora- 
tor, in order that it may be laid be- 
fore the king for his approbation, 
is granted of course. M. v. The 
Mayor^ 6fc, of York, 4 Term Rep. 
699. 

S& Therefore such a vvrit was grant- 
ed, directed to the corporation of 
Fark^ on an affidavit that the re- 
corder, applying, had the majority 
of legal vote« ; Chough it was stated 
that the other candidate had the 
majority at the election, and that 
the corporation had already certifi- 
ed his election. 4 Term tUp* 609. 

1^6 Where, by the constitution of a 
corporation, a person having served 
a seven years apprenticeship to a 
freeman residing in the town, is en- 
titled to his freedom, and where by 
a bye*law the indentures must be 
enrolled by the town clerk within a 
limited time, an' apprentice who is 
bound to a freeman, resident only 
occasionally, and whose service is 
to be performed at another place, is 
not entitled to have his indeutu res 
•nrolied, nor will the court erant 
a mandamus to the town clerk for 
that purpose. E* t. MotsIwL 2 
Term Reports^ 2. 

fft If it appear with sufficient certain- 
ty to the court, that a person has 
been elected mayor of a borough on 
the day appointed by the usage, 
who is not qualified to accept the 
office, by reason of his not having 

' previously taken the sacrament 
within the time limited by law, they 
<will grant a mandamus to the elec- 
tors to proceed to a new election 
under the statute 11 G. 1, c. 4, s. 2, 
as if DO election had in fact been 
made. R* v. Corporation of Bedford, 
1 East, 79. 
i^ If, on au appeal against overieers' 
accounts, the sessions disallow some 
of the items, and do not order the 
overseers to pay the balance to the 
i^iceessorS) two Justieos eat of ses- 


sions may enforcA payment of tfaa 
balance ; and if they refuse to inter- 
fere, this court will grant a manda« 
mus to compel them to hear i\m 
complaint* R. v. Carter, 4 Tenn 
Rep. 246. 
09 Where a parish consists of sevef- 
al townships, some of which roainr 
tain their own poor, and have over- 
seers separately aDpoiuted,the court 
will grant a mandamus lor the sep- 
arate appointment of overseers for 
the remaining townships. R. v. 
Sir fJ'atts JJorton and another, 1 
Term Rep. 374. (And see R, r. 
JVewelL 4 Term Rep. 266.) 

60 The statute 25 G. 3, e. 101, s. 2» 
after enabling justices to suspend 
orders of removal of poor persons, 
and to order the chaises thereby in- 
curred to be defrayed by the pau- 
per's parish, and to direct the 
cfiarges to be levied by warrant of 
distress, enacts, that if the parties 
against whom it is issued ar<e iMit of 
the jurisdiction of the justiice grant- 
ing the warrant, it shall be indorsed 
by some other justice, within whose 
jurisdiction they are: this is pe- 
remptory upon the latter upon re^ 
«[uest made* JZ. v. Kynaston, i. 
kastj 117. 

61 Where the father and ton were ror 
moved from •^. to B. by two several 
4>rders of removal ; and the parish 
oiiieers of ^l and B. agreed that the 
removal of the son should follow 
that of the father, without the ex^ 
pence of a separate appeal ; in con- 
sequence of which an appeal was 
only entered against the order re« 
moving the father; and after the 
isessions had determined that the 
father was settled in d.^ and had 
5|uashed that order, d. refaaed to 
take back the son ; iX R. granted a 
mandamus to the sessions 4o receive 
and determine the appeal as^ainst 
the order removing the son, though 
at a subsequent sessions to that 
hohlen next after Uie order of re- 
moval made ; the appeal being di- 
rected to be entered nimc pro tunc 
with proper contiuisanoes. >R y* 
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Tht Justices of mttshire. i Edstj 

683. 

6% A mandaihus was granted to (he 
sessiou9 to receive aa appeal Wbich 
ifras presented daring Ibe next ses* 
siqns after an order of removal 
made, though not presented till af- 
ter the day on which, by the prac- 
tice of that sessions, appeals wero 
required to he entered. R,y,The 
Justices ofJUicester^ ait^d^ i JE(tstf 
686. 

^63 If upon an appeal lodged against , 
an order of removal the sessions are 
of opinion that reasonable notico 
has not been giv^n by the appellant 
to the respondeat parish, they eanr 
Dot dismits the appeal on the ground 
' that notice might have been given, 
in time, but are bonhd by the diree-* 
tion of the statnte G. t, c* 7, s. 8, 
to adjourn the/ appeal to the next 
sessions. It, v. The Justices of 
BuckingJiamshife, 3 Ea^^ 342. 

1^ Mandamqs to the commissary of 
the Bishop of Winchestery &c. to 
4i\ve£lr and admit one into th6 office 
of cliurchwardeu by the inhabitants, 

*ce. i Ma^^srs. 

;No mandamus lies to the arclihishop 
fif Canterbury to issue his fiat to the 
proper othcer, ^c. for the admission 
^ ,()f a doctor of civil lavi", graduated 
at CnMridse as an advocate of the 
court of arches. The ICing v. The 
mdrchbi^hop of Cdnterburyt 8 East^ 

213. 

^5 A mandamns lies to the ordinary 
to gratit adminii>tration to a sole 
next of kin, or to any of the next of 
kin if there be several, ^ng v. 
The Inhabitants of Uorsely. g Easty 

^6 Writs of mandamus to admit or 
restore a person to an office, are 
within the jurisdiction of this court, 
Howard v. Gage, 6 Mass, 462, 

rrhe proceedings up6n such writs are 
according to the course of the eom^- 
mon lawy the English statutes regur 
lating them Uj&t having been adopt- 
ed in this state. Ibid, 

The cases th^efore, in Which such 
writs t^v thcs purposes abovfoieur 


tioned are an 3&deqnate reniedy, sdt^m 
to be, where an office is hotden for 
tiiore thin ia yea^, or where the re- 
turn involves oiily a i^u'estion of 
law, so that, the facts being adinit* 
ted a peremptok*y toandamns ought 
to go. Jbiit, 

07 An idternative mandamus was di- 
rected to a town clerk commanding 
him to record the survey of a road, 
pursu&nt to the act (24sess. e. 186) 
of shew cause, &iB. and the clerk 
returned, that he did not reeord the 
survey, because one of the commis- 
sioners had signed the survey hy (he 
name of Zaclieus Higby, Vvhere&s 
he was elected hy the name of Ziot- 
cheus Higby^jun, and because the 
eomniissioners had not taken the 
oath of office, and filed a certificate 
of the oath with the clerk, aeeord^ 
ing to the act. It was held, that 
the return was insufficient, and a 
pereuiptary mandamus was awarded. 
The Pe&pte ex relat. Bush and Hig* 
by V. €min$, 7 Johns, Eep. 5*9. 

08 This oourt will grant a mandamus 
directed to the judges of a court of 
dommon pleas commanding them to 
seal a bul of exceptions or to amend 
it according to the truth of the ease ; 
but not where the bill was tendered 
at a terih subsequent to the trial. 
Sikes T. Ransom, 6 Johns. Rep, 279. 

09. A mandamus will not He, at the 
instance of the party, to compel the 
suj^ervisors of the county to aadil 
and pay the account of charges for 
the maintenance of a pauper, under 
the act (s^ss. 32, e. 90.) llie su- 
pervisors are only to pay such ae- 
•ounts as have been adjusted and 
paid by the overseers, in pursuance 
of the justice's order. Jdams ▼. The 
SupermsoTs of Columbia County, 8 
Johns, Rep, 323. 

70 A district judge acts in his judicial 
capacity, in determining what evi-^ 
dence is insufficient for issuing a 
waitaht to apprehend a French de- 
l^rter. under the 9th article of the 
consular convention ; and a manda- 
mus will no^ lie tq compel htm to 
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ifitsii^ a warrant contrary to such de- 
termination. 3 Dallas, 42, to 54. 

7i A mandamus is the proper reme- 
dy to compel a secretary of state to 
deliver a commission to which the 
party is entitled. Marbury v. Mkd^ 
ison. 1 Cranch^ isy. 

The keeper of a poblie record cannot 
erase therefrom a commission which 
has been recorded, nor refuse a co- 
py to a person deraandiug it on the 
terms prescribed by law. Jbid, 

There are certain acts of a secretary 
of state which are not examinable 
in the courts of justice* Ibid. 165. 

He acts in two capacities ; ist, as the 
mere agent of the president ; 2diy, 
as a public ministerial ofi&cer of the 
United States. Jbid. . 

72 Where the heads of departments 
are the political confidential agents 
of the executive, merely to execute 
bis will in cases where he possesses 
a constitutional, or legal discretion, 
their acts are only politically exam>- 
inable. 1 CrawcJi, 166, 170, 171. 

But where a specific duty is assigned 
by law^ and individual rights de^ 
pend upon the perforoianee of that 
duty, an injured individual has a 
right to resort to the laws of his 
country for a remedy. Ibid. 166. 

73 The propriety, or impropriety of 
issuing a mandamus is to be deter- 
mined, not by the office of the per- 
son to whom the writ is directed, 
but by the nature of the thing to be 
done. Marbury v. Madison. 1 
Cranch^ 170. 

74 it is the essential criterion of ap- 
pellate jurisdiction, that it revises 
and corrects the proceedings in a 
cause alreildy instituted, and does 
i\dt create that cause. 1 Cranch^ 
±75. 

A mandamus may be directed to in^ 
ferior courts. Ibid. 

75 A mandamus will go to a district 
judge to cause his sentence lobe ex- 
ecuted, although a state legislature 
should declare that sentence void. 
United States v. Jddge Peters, 5 
Cranehy 115. 


DL On what other grounds granted at 

refused. 

1 No peremptory mandamus upon a9 
action for a false return brought ia 
C. B. •inonymous. 2 Saik. 428. i 
L. Uaym. 125. 

If several sutfer an intire damage from 
a particular tort they may join in 
an action. Ibid. 

2 Not granted without an affidavit of 
the fact upon a supposed failure' of 
duty in any one. The ^ueen v. Co^ 
ry. 3 SaOc 230. 

3 Mandamus will not lie to turn out 
a fellow of a college. The King *§" 
^ueen v. Grower. 3 Salk. 230. 

4 The court will not grant a manda- 
mus to restore a person \ihere it is 
confessed he was rightly removed, 
though he had uotice at the time to 
appear and defend himself. Rex v. 
Mayor of Axbridge. 2 Cowp. 523. 

$ Denied to restore a clerk of a 
company in London. The King v» 
White. 3 Salk. 232. 

Mandamus does not lie to over- 
seers to make a poor's rate, without 
first appealing to the sessions. T^ 
King V. The guardians of the poor 
in Canterbury, i Black, 667. 4 
Burr. 2290. 

7 Return to a mandamus to swear ia 
a church-warden insufficient, and a 
peremptory mandamus granted, 
Morgan v. The Archdeacon of Ckr» 
digan. 1 Salk. 166. 

8 The court held that though it was 
disclosed that there was a fact of e- 
lectiou, yet if, upon looking into it, 
there was good reason to think it 
Toid, they would award a manda^- 
m us upon the act of parliament to 
go to an election, and not wait the 
event of any controversy about the 
former. Vase of Jiberystwith, 2 
Str. 1157. 

9 Mandamus to treasurer of a coun- 
ty to reimburse constables' monies 
expended for conveying rogues, va- 
gabonds, and disorderly persons, de- 
nied, because application had not 
been made to the sessions. Eex v, 
Walter Erie. 2 Burr. 1197, 
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to Mandamus to a visitor to exercise 
his visitorial i)ower over the tempo- 
ralties of a cathedral church, con- 
«erning the intermediate profits, du^ 
ring the vacancy of a stall, denied. 
The question arising out of a mat- 
ter triable at common law. Hex v. 
Episcopum IJunelmensem, 1 Burr, 

667. 

^1 Cross ar concurrent mandamus to 
go to election in corporations, not 
to be granted without some special 
reasons. Rex v. Corporation of Wi- 
ffan^ or Rex v. Curgkey^ Esq. et al. 
2 Burr. 782. 

€2 Mandamus to go to election of a 
inayor upon judgment of ouster, 
r«annot be moved for till judgment 
be actually signed ; and prosecutor 
is entitled to priority when judg- 
ment is actually signed. The JCing 
T. Corporation of West Loe. 3 Burr. 
1386. 

13 No peremptory mandamus pend- 
ing error on action for false return. 
Ruding V. Jewell. 2 Str. 983. 

i4 Lis pendens returned is a sufficient 
eause to discharge a rule for a man- 
damus to grant probate of a will. 
Lovegrove v. Betfiell. 1 Black. 668. 

15 It will not lie to restore a poor al- 
derman. The King v. Mayor of 
^ndover, 3 Salk. 22§. 

1:6 Mandamus to set the seal of the 
university of Cambridge to an ap- 
pointment of a high-steward. The 
King V. l^he University of Cam." 
bridge. 1 Black. 547. 3 Burr, 1647. 

Power of the crown over the universi- 
ties. Ibid, 

i^ Administration granted to the 
grandmother, and mandamus pray- 
ed to the spiritual court to grant it 
to the aunt, and denied. Adminis- 
tration void when granted by a 
wrong ordinary, and voidable w'hen 
granted tp a wrong person. Eccle- 
siastical court may grant admiuis- 
tration to which they will of kin- 
dred in equal degree. Blackborough 
V. Davis. 1 Satk. 38. - 1 X. Raym. 

i3 Mandamus to take «ecunty on ar- 
ticles of the peace. The IH^ing r. 
Lewis. 2 8tr. 831?. 


19 Mandamus granted to compel tte 
warden of ff^adham college to affix 
the common seal of the college to 
an answer of the fellows, &e. in 
chancery, contrary to his own sepe- 
rate answer put in. R, y. Wind- 
ham, Cowp. 377. 

20 Where it is doubtful who is the 
visitor of a college, the eourt will 
not grant a mandamus, nor has it 
been ever determined whether a 
mandamus lies to a visitor of a 6ol- 
lege. The King v. The Bishop of 
Ely. 1 Wils. 266. 

2i The court refused to grant a man^ 
damus to justices to make a rate to 
reimburse two of fhe inhabitants 
their charges in defence of an in- 
dictment for not repairing a bridge. 
dnon. 1 JStr. 63. 

22 Mandamus granted to elect officers 
who are necessary constitutent parts 
of the corporation, though not the 
head of it, when there were wrong- 

■ ful officers in possession. The cau 
of the Corporation of Scarborough. 
2 Str. 1180. 

23 A mandamus may be granted to go 
to an elee^ion, though there is a 
mayor defacto^ if he have no colour 
of right. Case of the Borough of 
Boffiny^ alias Tintagel, in CornwalL 
2 Str. 1003. 

2^ A mandamus was refused to the 
bishop of London to ^rant a licenc'^ 
to a lecturer to preach as sueh. 
2'Jie King v. The Bishop of London, 
i Wils. 11. 2 Str. 1192. 3 Burr. 
1877. 

25 Mandamus to the mayor of Wigm 
to give the key of the town -hall to 
the lord of the manor to hold his 
leet there, refused, although the 
same had been usually held there. 
The King v. The Mayor of Wigmu 

1 WHs. 76. 2 Str. 1207, contra. 

26 When a mandamus is directed to 
those that have and those that have 
not a right, the eourt will supersede 
it. The King v. Mayor j ^c, of 
Mrwich. 1 Str, 65. 

j37 Pfo mandamus to insert particular 
persons in poor's rate. The King 
V. The Chur^hicardtra of WedkUf. 

2 Str, 1259. 
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2^ If a constable seizes goods under A probate is eonclashre evidence pf^ 

a warrant of conviction of justices, will of personalty. Raine^$ ctise, A 

and tbe conviction is removed into L. Eaym. 262^ 

K. B. and affirmed, and then thd B7 The court will not grant a noianda* 

goods are sold* a maudamus does raus to compel an inferior court to 

not lie to compel the constable to give a judgment. A mandamus wili 

pay over to the prosecutor anypart not lie wheVe there is other remedy, 

of the money levied ; nor can K. B. Wilkins v. Mitchd. 1 Z,. Raynt^ 

compel him to return his warrant ; 340. 3 Sallc^ 229. 

but the justices may. The Queen v. 38 A mandamus does not lie to com« 

JVash, 2 L. Baym. 989. 1 SaUc. pel a trading company to. give ono 

147. of the members a recommendatory 

29 Mr. Dee prayed a mandamus to re* mark, without which, he will nof 
store theeierk of the botcher's com- be able to carry on his trade with 
pany by charter. £Fo//, chief jus- effect. Anonymous. 2L,Baymondf 
lice : Such mandamuses have been 989. 

granted; but I think they have gone 89 Mandamus necessary for admisn 

too far in these cases. 1 am of o- sion to offices of consequence or val-^ 

pinion, that no mandamus ought to ue if there be no other remedy* 

be granted where the officer may The King v. University of Ckm^ 

have an assize ; therefore hear bridge, l Black. 552. 

counsel of both sides. Anonymous. 40 Mandamus lies not for an adminis- 

2 L. Raym. 9d9. iraioT durante minori estate. Smiik^g 

30 Mandamus will not be granted to Case. 2 Str. 892. 

do that which is likely to be done' 41 Mandamus granted after an elee^ 

without it by consent. Anon. Loffty tion merely colourable and clearly 

148. void. Bex v. The Mayor, ^c. of 
81 The court refused to grant a man- Cambridge. 4 Burr. 2008. 

damus to admit a deputy parish- ^2 Mandamus to churchwardens to 

clerk. Jnon. Loffty 4:3it. call a vestry to elect churchwar* 

32 Manlamus to eitecute in the first dens, refused. Anon. 2 Str. 686. 

place one part of a multipiiuity of 43 Mandamus to restore nine personsr 

powers created by act of parlia- jointly, quashed for that reason. The 

ment, denied. The King v. The King y. Mayor of Chester. 2 SaOc» 

Proprietors of the Birmingham Canal 230. 

Navigation. 2 Black. 708. 44 Not granted to rostore a proctor in 

93 Writ of mandamus ought to be di- doctors commons. Zee v. Onenden. 

rested to the person who is to do the 3 Salk. 230. 

act. The Qu^n V. The Mayor of 4f5 A mandamus lies not to a visitor 

Herford. 2 Salk. 701. who has deprived a prebendary fbr 

84 A mandamus will not lie to com- iricoutinency. 2*he King y. The 

pel admission to the degree of bar- Bishop of Chester. 1 fVUs. 206. 

rister. Bex v. Qray^s Inn. 1 Doug. ^ A mandamus to compel precedent 

353. overseers to come to an account 

9$ The court will not grant a manda« with the present, quashed. Anon* 

mus to the bank, &c. to transfer 2 Salk. 525. 

stock. BexY. The bank of Ehg" 47 The court will not grant a mandar* 

land. 2 Doug. 524. mus to a ministerial officer, such 

3^ The court will not compel the spi- as the treasurer of a county, to o- 

ritual court to grant administration bey an order of the court of quarter 

where there is a will. Though the sessions; but the proper remedy ia 

validity of such will is disputed, the . ("ase of his refusal to obey such or-*' 

eourt will supersede a nandamiis der is by indictment. S. r^ Bristowi 

granted improvidef • Term B^p. 168. 
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fS By an act of ParlUment for main'* 
iaiqiiig the poor at Southampton^ 
jind for other purposes, and incor- 
porating the guardians, pqvver is 
given to the gua,rdi^n8 to raise mo- 
ney for certain purposes, and to ap- 
point a treasurer who is to account 
to them and pay over, &c. according 
to their order; and an appeal is 
givei^ to the quarter sessions against 
any thing done under tho act, who 
liave power to make such order 
therein, "either by directing the 
Qioney to be returned, or otherwise 
as to them shall seem meet ;" the 
guardians ordered the treasurer to 
pa^ a sum of money fur a purpose 
different from those mentioned in 
the act, against which an appeal 
was entered at the sessions, where 
that sum was disallowed in the ac« 
•ount, and the treasurer who had 
paid it was ordered to repay it to 
the succeeding treasurer ; this court 
refused to grant a mandamus to 
aompel the late treasurer to pay o- 
ver the money according to the or- 
der of sessions, because he was a 
tninisterial officer, and bound to o- 
faey the order of the guardians. R, 
V. C, Shaw. 5 Tp.rm Rep. 049. 

49 Wherever a party has a specific 
legal remedy, the court of K. B. 
will refuse to grant a mandamus. 
1 Tertn Rep. 396. 

60 A mandamus to a bishop to licence 
a curate of an augmented curacy, 
where there was a cross nomination, 
refused, becatise the party had a- 
nother specific les^al remedy by quare 
impedit. R. v. The Bishop of Vhes- 
ter. 1 Term Rep. 896. 

01 A mandamus to the mayor of CoU 
Chester to admit a recorder of that 
borough refused, because there waa 
a recorder defaeto^ and the parties 
had another remedy by quo warrari' 
to; though both of them claimed 
tinder the same election. R. v. The 
Mayor of Colchester, 2 Term Rep. 

259. 

B2 Upon affidavits that ope of two 
candidates for an office had a ma- 
jority, only by means of illegal 


Totes, the court granteci a maWdj 
mus to the corporation, to admit 
and swear in the other who appear- 
ed upon the affidavits to have the 
greater number of legal votes ; and 
this although the first, was admit- 
ted, and sworn into the office ; there 
being no other specific, or at least 
no other so eonvenieot mode of try- 
ing the right. R. v. 2'he CJarpora" 
iion of the Bedford Level. 6 JEastj 
356. 

53 On a commission 6f charitable us' 
es it was agreed between the lord 
of the manor of «9. and the inhabit-* 
ants of fP. within the manor, (hat 
certain copyhold lands should be 
let for the maintenance of a stipen- 
diary cnrate of the chapel of fr. to 
be nominated by a majority of the 
inhabitants, and to be allowed by 
the lord, and by him presented to 
the ordinary for a licence to preach i 
the usage of nominating, &c. had 
been pursuant to the agreement; 
and now the lord having refused to 
allow and present the nominee of 
the majority of the inhabitants^ the 
latter prayed a mandamus, which 
the court refused ; for their right is 
either a mere trust, and then their 
remedy is in equity ; or it is a legal 
right, and then a quare impedU will 
lie. R. V. Marquis of Stafford. 3 
Term Rep. 646. 

54f In the case of a private eleemosy- 
nary lay foundation, if no special 
visitor be appointed by the founder, 
the right or visitation, in default of 
his heirs, devolves upon the kintpi 
tv be exercised by his great seal ; 
and on that ground the court refus- 
ed to interfere by mandamus to com* 
pel the master and -fellows of St. 
Caffiarine*8 Hall, Cambrid«:e^ to de- 
clare one of their fellowships va- 
cant and to proceed to a new elec- 
tion. R. y. Sts Catharine^s Hall, 
Camhrid^. 4 Term Rpp. 333. 

55 Mandamus to the churchwardens 
to make a church-rate refused, it 
being a subject of ecclesiastical ju- 
risdiction. R. V. The Churchwar- 
dens of St. Peter^ Thetford, sTerm 
Rep. 364. 
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M Th9 eourt of K. B. will not grant 
a mandamus to a bishop to licence 
a lecturer without the cotlserft of 
the rector^ where siich leetorer is 
supported hy voluntary dontribii- 
tions^ unless an immemorial custom 
to elect without such consent is 
shewn. A, v. The Bishop of Lart" 
don, 1 Term Rep. 313. 

87 Where no immemorial custom ap" 
peared to appoint a lecturer in a 
parish church, and on the contrary 
it appeared that the lectureship was 
founded in 1608, when the episco- 
pal constitution was suspended, and 
consequently there could not be the 
joint assent of the bishop, the rec-^ 
tor, and the vicar^ to the endow- 
ment ; a mandamus to the bishop to 
licence a lecturer, wUhout the assent 
of the vieavj was denied ; thouglr it 
appeared that the lecturship was o-^ 
riginally endowed by the rector with 
an annual stipend, payable out of 
the impropriate rectory, and that 
several lecturers had from time to 
time been accepted by the bishops 
and vicars for the time being. R. 
V. The Bis!iop of Exeter, ^ East, 

BS An immemorial custom for the in* 
habitants of a parish to elect a lec^* 
turer is binding on the rector $ but 
where there is no such custom, and 
the lecturer has been paid out of 
the poor rate^, the court wilt liot 
grant a mandamus to the rector to 
certify to the bishop the election of 
a lecturer chosen by the inhabitants. 
V R. v. Field. 4 Term Rep. 125. 

59 Where the minister of an endowed 
dissenting meeting-house had been 
expelled by a majority of the con- 
gregation, the court refused a man- 
damus to restore him, which was 
applied for in order to enable him 
to justify his conduct, because it did 
not appear that he had complied 
with all the requisites necessary to 
give him a prima facie title. R* v. 
Jotham. 3 Term Rep. 57&, 

60 Upon applications for a mandamus 
to be restored^ the party must shew 
a prima facie title, because he may, 
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if properly admitted, hare Unotber 
remedy : Sectis on a mandamus to 
admit. 3 IWm Rep. 575. 
^ 1 A mandamus refused to restore to 
the office of clerk of the bridge- 
house estates in London^ though the 
party was irregularly suspended, it 
appearing on his own shewing that 
there was good ground for the sus- 
pension, if the proceedings had been 
regular. R. v. the Mayor of London. 
2 Term Rep. 177* 

62 Mandamus Mo thc mayor^ See. of 
London^ to admit a person to the of- 
fice of auditor of the Chamberlain's 
and Bridgmaster's accounts, who 
had served it three years successive- 
ly, and been elected again the fourth 
year by the livery, refused ; because 
the custom of the city appeared to 
be, that no person should be elected to^ 
or serve f the said office for more than- 
two years successively. R. v. the 
Mayor of London. 1 Term Rep. 4S2i 

63 The publication of a pamphlet a- 
gainst the established religion in the 
university of Cttmbridge, h an of- 
fence within one of the statutes of 
the university, and nunishable by 
banishment by the vice chancellory 
assisted by the headu of colleges in 
the vice-chancellor's court ; and 
though the statute inflicting that 
punishment adds, that the party 
shall be banished from his college^ 
this eourt will not grant a manda- 
mus to restore a person to the fran-<- 
chise of the university against whom 
only banishment from the universi>« 
ty is pronounced in the above court. 
A. V. Cambridge University. Term 
Rep. 89. 

64; A mandamus to the steward of • 
manor to admit a copyholder, claim*^ 
ing by descent, refused, because ho 
had & complete title against all tho 
world but the lord without admit- 
tance. R. T. Rennett. 2 Term Rep. 

19g. 

65 If the lord of a manor refuse to ad^^ 
mit a person to whom a copyhold in 
surrendered on account of a disa- 
greeraent,respecting the fine to bo 
paid, the couj-t ypill grant a mandsH 
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• mas to compel tlie TorjF to admit 
without examining the right to the 
fine ; for no right to the fint ean a« 
me till admittaoee. R, r. the Lord 
^ Steward of the Manor of Hendon. 
2 Term Bep. 484. 

i6 A mandamus lies to the lord and 
steward of a manor to admit one to 

. a eopybold tenement who has & pri- 
ma facie legal title,' in order to ena- 
hle him to try his right ; though e- 
quity had before vefused to eompel 
the lord to admit him for want of 
his shewing an equitable right to 
the property. But if there be a 
elaimofa previous fine due to the 
lord in respect of the ancestor from 
whom the party claims, the rule 
will only be granted on payment of 
sueh fine or fines as shall be due. 
R. y. Coggan ^ aL 6 Ea^^ 431. 

6^ A similar mandamus was j^ist be- 
fore granted 4jo the duke of Leeds to 

. admit Mr. Conolly to certain cus- 
tomary tenements in the manor of 
Wakefield in Yorkshire j to eifable 
him to try his title thereto. 6 East^ 
433. 

68 If trustees under a road act turn a 

. road through an inclosure, and 
make the fences at their own ex- 
pence, and repair them for several 
years, the court will not compel 
them by mandamus to continue such 

. repairs, unless there be a special 

. provision in the act to that effect. 

^ JR, T. th^ Commissioners of the Uati" 

; dillo district^ ^c. 2 Term Rep. 232. 

^9 A mandamus to country justices, 
to rate a parish within their juris- 
diction in aid of another parish, ly- 
ing within a borough, which has 
an exclusive jurisdiction, refused; 
because they have no means of in- 
quiring into the complaint. R. v» 

. T. Holbeche. 4i Term Rep. 778. 

JO The court will not grant a manda- 
mus to magistrates to order them to 
issue warrants of distress to levy a 

Eoor-^rate on eertain persons who 
ave refused to pay, unless those 
persons have been previously sum- 
moned by the justices; bat they will 
. frant a mandatvas to them lo re« 


ceive complaints, &e. againtt (bm 
persons who refuse to pay> &e. and 
to proceed thereupon to levy^ &e. 
R. v. Benn Sf al, 6 T^rm Rep. 198. 

71 Mandamus granted to compel a 
mayor and the capital bui^sses of 
a corporation to fill up two vacan- 
cies occasioned by the death of two 
capital burgesses, though there wa^ 
an information in nature of a qu» 
warranto depending against the 
mayor, questioning his title. R. v. 
Grampmd Corporation. 6 Term 
Rep. 301. 

72 In a mandamus to a company in a 
corporation to compel them to inrol 

. indentures of apprenticeship, it is 
sufficient to state generally that 
those who have served a free bar' 
gess, &c. upder indentures of ap* 
prenticeship, and whose indentures 
have been enrolled, are entitled to 
be admitted to their freedom; that 
•^. B. had served, &c., that his in- 
dentures ought to have been enrol- 
led on being tendered, &e. and that 

. they were tendered for that purpose, 
but that the defendants refused to 
inrol them. R. v, the Coopers^ Co, 
of JSTeweastle on Tyne. 7 Term Rep. 

. 043. 

73 A mandamus to commissioners of 
bankrnpt, to certify the bankrupt's 
conformity to the lord chancellor, 
refused. In the matter of John King. 
7 East^ 92. 

74 In a writ of mandamus such faet» 
should be alledged as are necessary 

. to shew that the party applying for 
it is entitled to the relief prayed. 
Therefore where a mandamus to th^ 
ordinary to licence a curate or chap- 
lain, only stated that he had been 

. duly nominated and appointed by 
the inhabitants of a township, to be 
curate or chaplain of the church of 
P., without stating either the con- 
sent of the rector, or any endow- 

' ment or custom for the inhabitants 
to make sueh nomination and ap« 
pointment ; the court quashed the 
writ. The King v. the Bishop of 
Oxford. 7 Easty 846, 

75 Where a corporator who was en* 


MANDAMUS n. m. 


tided to divide a eertain thare of 
the profits of a fishery, which the 
•orporators worked and enjoyed in 
partnership, was suspended from the 
perception of his profits until he 
paid a certain fine imposed bj a by- 
law, with the breaeh of which he 
^as charged ; the court refused a 
mandamus to restore him to his office^ 
he being still an officer, and having 
a remedy by an action for the tort 
Jtgttinst any who disturbed him in 
the lawful |Arception of his profits 
(if the by-law were illegal, or he 
were not guilty of a breaeh of it, or 
had been unlawfully suspended) or, 
eousidering the corporators as part- 
ners in the fishery, he having a rem- 
edy in equity for his share of the 
partnership. funds unjustly withheld 
from him. The Kings, the compa^ 
ny of Free Fishers and Ihedgers (^ 
fr hitestable^ Kent, '7^05^,363. 
^76 A rule to shew cause why^a man- 
damus should not i^sucto a court of 
eommon pleas to restore an attorney 
to his oflice, was refused because 
the affidavit did not s'State, that the 
oourt had improperly removed him« 
Exparte Gephara. X .Johns. .Cases^ 

184. 

.77 Where a patty submits 'to new*tri-> 
a1, on the merits, in a eourt of com- 
mon pleas, and is non«8uited at the 
•eeoud trial, it is too Jate to apply 
to this court for .a 'mandamus to 
;compel the.eourt below to give judg- 
ment on the verdict found on the 
first trial. Weavel v. Lasher, d 
Johns. Cas. 241. 

^8 This court will award a manda- 
mus to a court of common pleas, to 
compel them to sign a bill of except 
tions. The People ex relat. Allaire^ 
V. the Judges of fFest-Chester Com^' 
mon Fleas. 2 Johns. Cas. 118. 

"^0 Where an altemati'&e mandamus 
has been duly and regularly served, 
the court will issue a peremptory 
mandamus, without eompellins; a 
return to the first writ. The Peo" 
fde ex relat. Tremper v. the .Judges 
^ Supervisors of Ulster. 1 Johns. 


80 Where a person is already in of- 
fice, by cotour of right, the court 
will not grant a mandamus to ad- 
mit another person, who claims to 
have been duly elected. The prop- 
er remedy is by information, in th* 
nature of a quo warranto. The Feo^ 
^U V. the CoiporatUm of J^wYork. 
.B.Johns. Ckis. 7d. 

III. Setumto. 

1 Mandamus directed to the mapt^ 
bailiffs, &c. Mayor alone may 
make the return, and the others can- 
not disavow; but he. is punishable 
if against the consent of the majori- 
ty. RexY, JUiayor Sfc. of Mingdon* 
2 SaUc. 431. 

2 An officer eleeted generally, if re- 
imoveable .at will, is an officer at 
will only. No cause need be as- 

Hsigned for^e removal of a common 
»jcouRcil man appointed during will. 

The statement of the recitfU of fi 
j>atent is not to be considered as a 
^statement .of the .facts the reeital 
i4!ontains. Jlex v. Mayor, iSfc. of 
^Coventry. A L. Baym. St&l. > 8aik. 

430. 

3 A return to a mandamvs for the^e- 
Jection of a corporate officer must 
either expressly deny the right of e- 
lection mentioned in the writ, or 
shew an election under it. A return 
rstating a different right, and an e- 

lection under that, is bad. Rex t« 
* Corporation of Maiden in Essex. 4 
L. Raymondy 481. 8dk. 481. 

4f Return to a mandamus that L. C. 
was not duly elected sexton accord- 
iing to the ancient emtom ; that there 
is a custom for the inhabitants, &e. 
to remove eii pleasure, and that L. C. 
was removed pursuant to such cus* 
tom, is good. R. v. Jhunton, 8t. 
Jame^s Shurshwardens. Cowp. 413. 

^ A capital bui^ess may resign by 
parol. It is not a good return to a 
mandamus to i*estore a member of a 
eorporation, that he consented to b« 
turned out. The Qzieen v. Lane. 2 
L. Rmym. 1304. 

S To a, mandamus to admit a teUi^vr 
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of a college the conrt \i'ill expeet 
the retorn of a visitor, and vvill not 
supersede the wriu Tfie King v. 
Wkaley. 2 Sir. 1139. 

7 There need not be a foqr day's rule 
on a mandamus in town. The King 

' V. Betiesivarih. 2 Str* 857. 

8 Return of justices to a manfdamus, 
that they had determined the com* 
plaint, allowed. XAe Kin^ v. Mch^ 
ardson <3j* Lacy, 1 Wits. 2U 

9 Return to a mandamus modo etfor* 
lua si'quentii well enough. JPtUleny* 
Faliner. 1 L, Raym, 496. 

;10 Upon a mandamus to swear in two 
cliurchwardens, duly elected, a re^ 
turn that they were not duly eleeted 
is bad, unless it shews that neither 
of them wai. The ((uem v. Quise, 
2 L. Haym. t008> 

11 The return of a corporation to a* 
m-uudamus need neither be signed 
nor sealed, Tfie King v. MagorBniy 
^i:, Exeter. 1 L. Raym. 223, 

i2 Mandamus ta whom to be directed, 
and where the return was ill, and 
where the cause of removal vvas 
just. The King v, Taylor, 3 SaUc. 

231. 

1 3 After restitution to the office of re- 
corder on a peremptory mandamus, 
^ the party may be removed for the 
former cause; and held the writ 
was well eharged. 2'he ^een r, 
Ipswich Corporation. 2 L. Raym* 
1283. 

i4 Mandamus to restore a serjeant ad 
clavem, instead of c^ram, return no 
such officer. Tlie King v. Mayor 
of Dartmouth. 3 Salk. 229, 

i5 The court cannot take notice ex 
officio in what particular diocese a 
particular town lies. The King v, 

1^ Sympson, 2 L. Raym. 1379, 1 Str, . 
609. 

i6 A corporation's return to a manda* 
mus need not be sealed with the 
common seal, or signed by the head 
of the corporation. The %ieen v. 
Chalice. 2 L. Raym, 848. 

i7 Whether return to a mandamns 
filed after death of party who made 
it, ought to be taken oflT^the file. 
lb was now dead since the filing of 


the return, but was alive at the fiL 
ing of it. The King v. Holmes. % 
Burr. 1641. 

18 On a mandamus to the ecclesiasti- 
cal officer to swear in a person e- 
lected churchwarden, the officer 
cannot return that the person he is 
commanded to swear in was not e« 
lected. The King y. White. 2L 
Raym. 1379, 

19 On a mandamus to the ecclesiasti- 
cal officer to swear in a person e- 
leoted churchwarden, the officer 
may return that the person he is di- 
rected to swear in was not eleeted. 
TheKingY.Harwood. 2 L. Raym. 

1405. 

20 Return to mandamus to admit or 
shew cause to the contrary, may 
shew one, or more, or any number 
of causes, provided they be consist* 
ent. Wrigfit y. FawceM. ^Btarr. 

2041. 

2i Return to a mandamus to restore 
an alderman disallowed, because it 
did not set forth a total desertion 
from the place of which the party 
was alderman. Re^ v. Mayor, S[c 
of Leicester. 4 Burr. 2087. 

22 Return is good if it pursues the 
suggestion of the writ. The King 
V. Sir Henry Penriee. 2 Str. 1235. 

23 It is a good return to a mandamus 
commanding commissioners of sew- 
ers to make a rate to reimburse an 
expenditor, that they had, before 
the writ issued, made a rate, by 
which he would be reimbursed, and 
that their commission expired with- 
in so short a time after the service 
of the writ, that they could not 
make a fresh rate. The King v. 
37ie Commissiofners of Sewers of 
Tendring. 2 i. Raym. 1479, Sir. 
783. 

2^ A return to a mandamus may be 
withdrawn by leave of the court 
The King V. Barker. 8Burr.iS79. 
1 Black. 300, 352. 

25 lis pendens is not a good return to 
a mandamus to swear in two eon- 
tending sets of churchwardens, 
though accompanied with very spe- 
cial circumstances. Rex v. Vr* 
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Harris, i Black. 430. 8 Burr. 

iA20. 

S6 Return that ^, was elected a bur- 
gess, but did not receive the sacra- 
ment within a year before, per quod, 
the election was void, and he is not 
a burgess, ill. Return must be cer- 
tain to every intent. Bex v. The 
tMayor, Sfc, of Abingdon. 2 8alk. 
432. 1 L, Uaym. 659. 

27 Fifteen d^ys between the teste and 
return, if above forty miles, and 
eight if under. Mias and pluries 
immediate ; and on the return of the 
latter and affidavit of the service, 
an attachment should go without 
hearing counsel. Anon. 2 SaUc. 434. 

2S Waut of a summons is no objec- 
tion, if the person appeared and was 
heard. The King v. the J^Iayor and 
Burgesses of fVUton. 2 Salk. 428. 
1 L. Baym, 225. King v. Chalk. 

29 *N\m fait debito modo elect, not a 
good answer, unless the writ sug- 
gests debito modo. The ^ueen v. 
Tivitty and Maddicot. 2 Salk. 434. 

30 Rule to inspect the charter in or- 
der to make return, denied, before 
an action on the case was brought. 
Anon. 2 Salk. 430. 

31 Custom to remove ad lUntuniy good, 
but that must be returned positively. 
The King v. The Mayor S[c. of 
Coventry. 2 Salk. 430. 1 L. Bay^ 
%nondy 391. , 

An officer elected generally, if remov- 
ble at will, is an officer at will on- 
ly. Ibid. 

B2 Swearing a churchwarden is only 
a ministerial act, and the court can- 
not take notice, ex officio^ in what 
diocese a particular town lies. The 
King y. Simpson. 1 Str. 609. 

33 It is a good return to a mandamus 
for appointing overseers, that the 
place is not a village or a township. 
The King v. The Inhabitants of 
Welbeck in Nottinghamshire. % 
Str. 1143. 

84 A return to a mandamus may rely 
upon several independent cases; 
but if those cases are contradictory 
the return is void. 

That a party was elected and had 


been disapproved of by a court 
whose approbation was essential, 
and that he was not elected? art 
contradictory cases. Where the 
causes are contradictory perempto- 
ry mandamus shall be granted, al** 
though matter insisted upon in out 
of the causes by way of avoidance 
is a good avoidance. 

A peremptory mandamus to swear in 
an officer does not necessarily eon«> 
fer upon him any right to the office. 
If a body of men are to choose an of- 
ficer, not\Mthstanding the court 
which in to s>vear him in have a 
power of rejecting him, his election 
is complete as soon as he is chosen 
by the body. The power of the 
court is a power, not of choosing 
but of approving. Tlie Queen ▼• 
Mayor ana Alderman of JVbrtricA* 
2 L. Baym. 1244. Salk. 436. 

35 ^' Not duly elected, admitted, and 
sworn," is not a good return to a 
mandamus to restore. Bex v. Lyme 
Begis. 1 Boug. 179. 

^ Not duly elected, admitted, or 
sworn," perhaps is. Ibid. 

^' Not duly elected," is a good return 
to a mandamus to admit. Ibid. 

On a mandamus to restore to the of- 
fice of a capital burgess, in a retnniy 
that the cause of a motion was non- 
attendance at a meeting to which 
the party was summoned for the 
election of a capital burgess ; an a- 
verment, that the right of election 
is, ^ in the capital bureesses. being 
the common council" does not as- 
sert with sufficient certainty, that 
he had a right to conceive in the 
election, because it does^not neces- 
sarily appear that all the capital 
burgesses are of the common coun- 
cil. Ibid. 

86 Return of a resignation in the cor- 
porate assembly and election of an- 
other into the office, good. The 
Ring V. The Mayor^ &c. of Bipton. 
2 Salk. 433. 1 JL Baym. 563. 

If return false, an action will lie a- 
gainst corporation. Ibid. 

37 A motion was made for an attach* 
ment; for not returning an alias man^ 
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damus,et per Holt In ease of a man- 
damus out of chancery, no attach- 
ment till the pluries / for that is in 
the mature of an action to recover 
damages for the delay ; but upon a 
mandamus out of this court, the first 
M^rit ought to be returned ; yet an 
attachment is never granted without 
a peremptory rule to return the writ, 
.and then an attachment goes for the 
^^ontempt; and in this case a pe- 
remptory rule was made. Thi 
Mayor of Coventry^» Case^ 2 Salk. 

J^B Where the husband has departed 
from .all interest in the wife's for- 
tune, he rshaii not have adminis- 
tration. 9Vhere a will has been 
made by a. feme covert^ under a pow« 
•r given Iter by deed before mar- 
riage, a return of a suit depending 
for administration to a mandamus 
to grant it to the husband, is good. 
Tie King v. Dr. BetteswaHh. 2 
8tr. 1111. 

i30 A mandamus was granted to the 
mayor, &c. of JVbrwich; it was 
moved, that the sense of the mayor 
'differed from the majority of the 
tcorporation, and that he would ex- 
ecute the writ, whereas the eorpo- 
3'ation were for returning an excuse^ 
^&e. and they prayed, that the may- 
4>r might be ordered to deliver the 
^rit to the rest of the corporation.; 
^sed turn allocatur ; for he is the head 
#nd principal, and take your course 
jagainst him. The King v. The 
jMayor^ &e. of J^Torwich, 2 Salic. 

432. 

^a Where an officer at will is remov- 
ed, and the corporation does not re- 
ly upon their power, bul return a 
misdemeanor, and that is insufficient, 
peremptory mandamus shall issue. 
The King v. Mayor ^ S[c. of Oxon. 
2 Salk.^28. 

41 On a madamus to restore an officer 
who U in at pleasure only, it is a 
good return to say, it was their 
pleasure to remove him, and in such 
91 case a summons is not necessary. 
The King v. Guardianos EcclesuB ae 
Thame in eem^ OxmC, X Sir. ll£f. 


42 Side bar rule granted on affidavit 
of service of mandamus to compel a 
return. Daeosta v. The B^sian 
Company. 2 8tr. 783. 

43 If a return to a mandamus consist 
of several independant matters, not 
inconsistent with each other, but 
part of them good in law and part 
bad, the court may quash the re- 
turn as to such part only as is bad^ 
and put the prosecutor to plead or 
traverse the rest. R. v. The May- 
or J ^e. of Cambridge. 2 Term Bxp. 

456. 

44 If two or more inconsistent causes 
be returned to a mandamus, the 
court will quash the whole return. 
2 Term Rep. 456 : and R. y. The 
Mayor of York. 5 Term Rep, 66. 

40 That wSf. was not a burgess ; that 
he was not eligible to the office of 
common-council man ; and that he 
"was not elected, are not inconsistent 
returns. 2 Term Rep. 456. 

46 It is inconsistent to state in a re^ 
.turn to a mandamus (to certify the 
election of a recorder, supposed in 
the writ to be on the 15th of Janu- 
ary) that the corporation were not 
then duly assembled; and after- 
wards toHstate the ^election of ano- 
ther corporate officer, to trii, on the 
Abth if Janiuiry. The day in such 
^a case is material : and then .its be- 
ing laid under a vi», does notimaks 
any difference. 5 Term Rep. 66. 

47 A return to such a mandamus, tfaafi 
the corporation were not duly as- 
sembled to proceed to the election 
of a recorder^ is bad; because it 
contains a negative pregnant* J 
Term Rep. 66. 

48 If the writ set forth all the pro- 
ceedings of the election, concludinfj^ 
^' by reason whereof t^. was elected," 
it is a bad return to say that be was 
not elected: the defendant should 
traverse one of the facts alleged. S 
Term Rep. ^%. 

49 It is a good return to a mandamus, 
(to the ordinary to grant a licence 
to a schoolmaster,) to stdte that he 
had suspended granting his licence 
antil the party would submit him- 
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self to bo examined touebing bis 
sufficiency tn learning. Term 
Bep. 490. 

90 A retarn (by a rector to a manda- 
mus to restore a parish clerk) beld 
insufficient) because it did not state 
that the party bad been summoned 
to answer to the chaise, before he 
was removed. R. ▼• Qaskimj JD. D. 
8 Term Rep. 200. 

91 In a return to a mandamus to a 
corporation to restore a member 
who had been removed, it should 
appear that the body removing had 
proved the charge for which the 
member was removed ; it is not suf- 
ficient to state merely that he was 
present when the chai^ was made 
and did not deny it. JS. v. Favers^ 
hmm Fish&rmens^ Company. 8 I'erm 
Rep, Z52. 

92 Affirmed by Lord Kenyan^ C. J. 
and Lawrence J., in Harman v. Ta/7- 
penden. 1 East^ 562^ 3. 

S3 The coort will not quash a return 
to a mandamus (which directed an 
inferiour court to give judgment on 
an indictment) merely because it 
states an erroneous judgment given 
below : but a writ of error must be 
brought to reverse the judgment. 
R. V. The Justices of the' fV. R. of 
Yorkshire, 7 Term Rep. 467. 

94f After a return has been made to a 
mandamus, the defendant cannot 
make any olijeclion to the writ it- 
self. 5 Term Rep. 66. 

A0 Though by the statute 9 ^Anne^ c. 
20, s. 2, the prosecutor of a manda- 
mus to which there is a return, and 
issue taken on the facts therein, 
had an option to try the question in 
the sama county in which he might 
have brought an action for a falsa 
return ; yet if all the material facts 
are alleged in one county, and issue 
taken thereon there, he cannot issue 
the venire facias into another coun- 
ty, though he might originally have 
alleged the facts there, and have 
there brought his action for a false 
return. R. v. the Mayor^ ^c. of 
Jihxrcastle. 1 Bastf 114. 


IV. How sued oui^ Sfc. 


1 Mandamus to restore must be di«> 
rected only to the body that had 
powdr to amove ; but where the 
power is in the mayor, aldermen, et 
aV de communi concUio, if the writ 
be directed to the mayor, aldermen^ 
and common council, it is well e^ 
Hough. Pees v. Mayor, Sfc. ofLeeda^ 
1 8tr. 640. 

2 Several persons cannot join in a man- 
damus to restore. The Case of Am" 
dover. 2 SaUc. 433. 

3 Cannot join distinct rights in one 
mandamus. The King v. Mayor 
de Kingston super HidL 1 8tr, 578. 

4 In rules for mandamus to elect a- 
mayor, a subsisting mayor de facto 
must always be made a party. 
The King v. Bankes. 1 Black. 
445. 3 Burr. 1452. 

To summon specific jurors on a court 
leet, denied. Ibid. 

5 Several ought not to join in a writ 
to be restored, dnonymous. 2 8tdk. 
436. 

6 Writ to one to command another 
to do the act, ill. The queen v. The 
Mayor, S[c. of Derby. 2 SaUe. 436.^ 

V. Costs on. 

In future if an application is made t» 
the court for a mandamus to a bish« 
op to licence, &e. without good 
foundation, as if there is a specific 
legal remedy for the party, th^ 
will discharge the rule with costs» 
Reoff V. The Bishop of Chsster^ X 
Term Rep. 405. 


MANOR. 

i Common of pasture without land, 
may be parcel of a manor, though 
demised and demisable by copy of 
court-roll. Musgrave r. Cave^ 
Willes. 323. 

Things merely incorporeal may be 
granted by copy of court-roH. Ilnd^ 

2 If a lord of a manor convey a cus- 
tomary estate to the tenant, he can« 
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not resenre to himself the ancient 
services ; for the tenant bj reason 
of the statute of quia emptores must 
then hold of the superior lord. 
Bradshaw v. Lawson, 4 IWrn Rep. 

44^3. 

U The customary tenements in the 
north of England, which are parcels 
of the respective manors in which 
they are situate, and descendible 
from ancestor to heir by the heredi- 

. tary right called tenant right, and 
held by the lord according to the 
custom, are not within the statute of 
partition. Burrell v. JDodd, 3 Bos, 

. ^'FulLs7S. 

4 Where the lord of a customary 
manor, by his deed, made since the 
statute of quia emptores, granted to 
his customary tenant, who then held 
hy the payment of certain customary 
reifts and other services, that in 
consideration of a 61 penny fine, (or 
61 years rent,) he, the lord, ratified 
and confirmed to the tenant and his 
heirs ail his customary and tenant 
ri^ht estates, with the appurtenan- 
ces, &c. and granted that the tenant 
and his heirs should be thereof 
freed, acquitted, exempted, and dis* 
charged from the payment of all rents, 
fines, heriots, Sfc, dues, customs, ser^ 
vices and demands, at any time 
thereafter happening to become dm 

. in respect of the tenancy ; except 
one penny yearly rent, and also ex- 
eepting and reserving suit of court, 
with the service incident thereto ; 
Sind saving and reserving all royal- 
ties, escheats, and forfeitures, and 
all other advantages and emoluments 
helonging to the signory, so as not 
to prejudice the immunities there- 
by granted to the tenant ; and also 
granted liberty to ciit timber, and to 
sell or lease, &e. without licence ; 
held, that such confinnation to the 
tenant of his customary and tenant 
right estate freed, &c. from all rents 
and services, except, &c. was tanta- 

. mount to a release of those rents 
and services not speciGeally except- 
ed ; and that by virtue thereof, the 
customary tenement became frank- 


fee, or held iri free and CGrmolofi soe« 
age $ and that the old custooiary 
estate, which before vt^as not devisa* 
hie, was extinguished, and becamar 
thereupon devisable by the statute 
of wills. Such customary estates, 
which are peculiar to the north of 
England, are not freehold, but seem 
to fall under the same general con-« 
sideration as copyholds ; alienablo 
by bargain and sale, and admittancer 
thereon, and not holden at the will 
of the lord. Doe d, Reay v. ffunt* 
inton. 4} East, 27 i. 

5 Where there is a grant of a parti<' 
cular thing once sufficiently ascer- 
tained by some circumstance belong- 
ing to it, the addition of an allega- 
tion, mistaken or false^ respecting it^ 
will not frustrate the grant : hot 
where a gradt is in general terms, 
there the addition of et particular 
circumstance will operate by way 
of restriction and modification of 
such grant. Roe d. CdnoUy v. Fer- 
non, ^ 5 East, 51. 

6 Therefore where one having cnsCo-' 
mary tenements, compounded and 
uneompoundedj surrendered to the 
use of his will '' all and singular the 
lands, tenements, S^c. tr/totsoever, in 
the manor^ which he held of the lord 
by copy of court-roU, in whose ten- 
ure or occupation soever the same 
were, being of the yearly rent to the 
lord in the whole of U, los. 8 ±-2d., 
and compounded for :" held that the 
words " and compounded for,^^ re- 
strained the operation of the surren- 
der to that description of copyholds 
then belonging to the surrenderor. 
And that the words ''being of the 
yearly rent, S^e. of U. los. 8 l-2rf.,*' 
which were not referable to any ac- 
tual amount of his rents, either com- 
pounded or uncompounded, though 
much nearer to the whole than to 
thc^ compounded onfy, could not 
qualify or impugn that restriction. 

7 To constitute a court baron, it must 
be held before two free snifors at 
least. Xbid* Rwnsey y, TFaU/mj 
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. tiweford Summ* tSss, 1760^ cor. Fos* 
ter J, ' 4 Term Rep, 4-16. 

S In a ^ warranto information thd 
defendant relied oii an election to 
the ofllee of port reeve, by a hom- 
age eoniisting of twenty->three iVee 
tenants ; the jury found, on a spe- 
cial verdiet, that twenty one of tifase 
personfs were not free tenants '; and 
this court held the election to bo 
void. EfSiV r. JUeiHf % term, Rep, 

4B0. 

9 The lord of a manor, to whom the 
grant of a market is made infra 
ifillam de W, may hold it any where 
infra villam de fV, : and whether 
vulam eitend to the town of ^., or 
the township or parish of fF,f the 
lord has a ris:ht to remove the mar- 
ket place from one situation to a- 
nother within the precinct of his 
grant. Aiid though he should have 
* liolden it for above 20 years within 
the township of ^., where the grant 
only gave it him within the town 
properly so called at the time, yet 
if he afterwards give notice of the 
removal to another place in the 
township, the public have no right 
to go upon his soil and freehold in 
the old market-place ; and any per- 
son going there is liable to an ac- 
tion of trespass by the lord. Curwin 
V. 8alkeld. 3 Eadj 638. 


MANSLAUGHTER. 

If an officer in the impress service fire 
in the usual manner at the hall- 
yar<U of a boal, in order to bring 
iier to, and happen to kill a man, it 
is only manslaus;Iiter. Rex v. Phil" 
ips, 2 Cowp, 830. 


MARKET. 

Whoever will have a stall in a mar- 
ket, must first have a licence for 
that purpose from the owner of the 
soil, otherwise trespass. Mayor of 
^Northampton v. Ward. 1 ffVion, 
ior. 3 Str. i238. 
VOL. II. S2 


MARKET OVERT. 


There are no markets overt in this 
commonwealth : and a sale in the 
public market place in Boston^ of 
an article usually sold there, by one 
who had feloniously acq[uired the 
possession of the article sold, was 
held not to transfer the property. 
Dame Vi Baldivin. 8 Mass. 5 is. 


MARRIAGE AND DIVORCE. 

MARRiAGE. 

1 Adding the name of a parish to a 
licence does not make it void. The 
King v. Beck. 2 Sir. 1160. 

2 After a solemn declaration by a 
woman that she was married to a 
man, and that goods (in his posses- 
sion) were his goods in her right ; 
she shall never be allowed to say 
(at least against creditors,) that she 
was not married to him, and that 
the goods were her sole property. 
Mace V. CadelL i Cowp, 232. 

3 Strong acknowledgment and open 
avowal of marriage, for eighteen 
years together, sufficient to establish 
it inter vivos on a suit for jactitation, 
though no actual proof can be had, 
such marriage being previoas to tho 
statute of 23 G. 2. aervey y. Her" 
vey. 2 Blade. 877. 

4 A marriase is void, if celebrated 
in a chapel erected since 26 G. 2, 
although marriage may have beea 
frequently celebrated de facto there. 
Rex. V. Jyhrthfield. 2 Dotig. 659. 

But by 21. G. 3, e. 53, such mar- 
riages, if previous to that act, aro 
made valid, and the clergyman ex- 
empted from the penalties of 20 G/ 
2, c. 33. 2 Doug. 661, n» 

6 Marriage with a relation, though 
illegitimate, within the Levitical 
degrees, is illegal. Hains v. JeffeU. 
1 L. Raym, 68. 

7 An action for criminal conversa- 
tion is the only civil case^ wfavre the 
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aettfal eelefiraiioa of a marriage 
must be proved. Doug* l74« 

• In acCions for crim. eon, aad indict- 
menU for bigamy^ a marriage in 
fact must be proved^ as contrasted 
to representation arising from co- 
babitation only. Morris Sf Miller, 
1 Black. 032. 4» Burr. 20Sr. 

Bond with penalty engaging not 
to marry any but the oUigee void^ 
because against poliey and reason ; 
the obligee not engaging to marry 
him* WaUcer v. Ckapnan. Lofft, 

94i5. 
do Contract per verba deproBsenti is a 
marriage. Wigmore^s Case. 2 Salk. 
438. 

11 Bastards are within the nieaning 
of the marriage act, statute 26 G. 2, 
e* 33, which requires the consent of 
the father, guardian, or mother to 
the marriage of persons under age, 
who are not married by banns. Rejc 
r.Hodnett. 1 TermMep,Q&. 

12 A marriage, celebrated bona fide in 
Scotland^ will undoubtedly entitle 
the woman to dower in England. 
Ilderton v. Ilderton. 2 H. Black. 
145. 

13 And the lawfulness of such a raar« 
rtage may be tried by a jury in 
En^nd. 2 H. Black. 145. 

14 A wagering contract for fifty guin- 
eas, that the plaintiff would not 

' marry within six years, h prima fa^ 
cie in restraint of marriage, and 
therefore void: no circumstances 
appearing to. shew that such re- 
straint was prudent and proper in 
the particular instance. Hartley v. 
Rice. 10 East^ 22. 

15 Evidence that British subjects in a 
foreign country, being desirous of. 
intermarrying, went to a chapel for 
that purpose, when a service in the 
language of the country was read 
by a person habited like a priest, 
and interpreted into English by the 
officiating clerk $ which service the 
parties understood to be the mar- 
rii^ servrce of the church of Eng- 
lam ; and they received a certifi- 
cate of the marriage, which was af- 
tfirvATds lo»t; is suifficient whereon 


to found a presomption (aotbingip'^ 
pearing to the contrary) that tha 
marriage was duly celebrated ae-* 
cording to the law of that eoontry, 
particularly after eleven years eo- 
nabitation as man and wife, till the 
period of the husband's death. And 
such British subjects beine attached 
at the time to the BrUim army on 
service in such foreign country, and 
having military possession of tte 
place ; it seems that such marriage 
solemnized by a priest in holy or- 
ders (of which this would be rea- 
sonable evidence) would be a goed 
marriage by the law of England as 
a marriage contract per verba de 
prcBsenti before the marriage act: 
marriages beyond sea being except- 
ed out of that act ; and it would 
make no difference if solemnized by 
a Roman eatholie priest. The 
King V. Th^ Inhabitants of Bramp* 
ton. 10 Eastj 2B2. 

1j5 It is a substantial compliance with 
the statute for regulating marriages, 
for the parties themselves to make 
the mutual agreements in the pres- 
ence of a justice of the peace, or a 
minister, with bis assent, he under- 
taking to act on the oeeasiou in bis 
official capacity. Milford v. j^or- 
eester. 7 Mass. 48. 

±*y But if the justice or minister does 
not consent to act in his official 
character, the marriage is void : the 
woman cannot claim her dower, nor 
the issue their seizin by descent. 
Ibid. 

18 The same law is of a 0(^arriage 
contracted by the parties themselves 
before any witnesses whatever, un- 
less a minister or justice be present, 
consenting to act in his official ehar« 
aeter. Ibid. 

19 A marriage solemnized by a min- 
ister or justice, between parties wb^ 
may lawfully marrv although with- 
out publication of the banns, or 
the consent of parents or gnv- 
dians, is valid, although the officer 
incurs a penalty for a breach of his 
duty. Ibid. 

20 An actuM niarriagemay beinferred* 
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in ordinary cases, from eohabita* 
tioQ, aeknowledgment of the parties, 
&c. No fbrmal solemoisftatioo of 
marriage 4s required. Fenton v. 
Reed. 4 Johns. Rep. S2. 
A contraot of marriage made per ver- 
ha de prcesenti is as valid, as if 
made iu/octe eccledce. Ibid. 


DIVORCE. 

I. Libel or Complaint ; aUegaHong 

therein. 
II. How served^ and where to bejl" 
led. 

III. Evidence. i 

IV. Decree of Divorce. 

V. Other points relative to. 

I. JUhel or Complaint; allegatiom 

therein^, 

i A libel for a divoree alledging 
that the respondent, within five 
years last past, had deserted the li- 
beiiant^ ami committed the crime of 
adultery, is sofi&eient. Church v. 
Church. 3 Mass. ±57. 

2 In a libel for a divorce for the 
cause of adultery, if the names of 
the persons, with whom the adul* 
tery was committed, be unknown, it 
shouM be so averred. Choate v* 
Choate. 3 Mass. 391. 

Where a party, against whom a libel 
for a divoree is iastituted, lives out 
of the commonwealth, the libel need 
not be filed in the clerk's office ; 
but the fact should be allcdged in 
the libel. Jbid. 

B A charge of extreme cruelty and of 
adultery, may be joined in the same 
libel for a divorce, and the court 
will decree according to the evi<- 
dence. Young v. Foung. 4t Mass. 
430. 

4* A libel by a feme covert for a dir 
voree must be subscribed by the li- 
bellant, and not by an attorney* 
fFillard v. fFUlard. 4 Mass, 60Q. 


t. 


II; Howserved^andwhiretobefiled: 


1 A libel for a divorce must be ori« 
ginally filed in the county whpra 
the parties live. 2 Mass. 117. 

2 A libel for a divorce filed in & 
county, into which the libellant has 
removed, leaving the respondent in 
another county, will not be sustain^ 
ed. 2 Mass. 153. 

3 A libtl for a divorce must be filed 
in the clerk's office, and personal 
notice served on the respondent 
fourteen days before the sitting of 
the court unless it appear that the re- 
spondent is out of the State, ffom- 

»^ 9ton Y,^Hmnston. 4 Mass. 159. 

4 A libel for a divorce or alimony, 
where the adverse party is within 
the State, must be filed in the clerk's 
office, and a sumnions be served 
fourteen days before the first day of 
the term of the court, and not be- 
fore any adjournment of the term, 
whether the same be for a longer 
or shortiT time : the words ^ before 
the sitting of the cmirt*^> being in 
our statutes equivalent to the words 
before the first day of the term. 
jSlnonymous. 5 Mass. 197. 

6 Where a party libelled against for 
a divorce is within the State, the li- 
bel must be filed in the clerk's office, 
and served on the party fourteen 
days before the sitting of the court, 
or the libel will not be sustained. 
Smith V. Smith. 6 Mass, 36. 

6 Where a libellant for a divoi'cs 
stated her original name to have 
been Launders, and in the copy pob^ 
lished to give notice to the other 
party, the name was spelled, Saun^ 
ders, the notice was held insufficient. 
Jenne v. Jenne. 7 Mass. 94k. 

7 ' Where a «opy of a libel and sum- 
mons had been left by an officer at 
the last and usual place of abode 
of the party libelled, but it appear- 
ed that she was not then, nor after- 
wards before the sitting of the court, 

' within the county, 1 he court would 
not hear the cause, until personal 
notice given. RandaU v. Randall. 
> 7 Mkss. 362. 
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§ Wbere upon a libel for a dirorce 
filed in tbe elerks offiee, and ten ed 
by leaving a summons at tbe re- 
spondent's last usual place of abode, 
it was suggested to ttie court, tbat 
he was out of the state, personal no* 
tiee u as ordered to be givt^n, return- 
able at tbe present term: which 
beiog done,.ihe court pro^eded to 
Lear and determine the cause. La^ 
botiere v. Laboiiere. 8 Mass. 383, 

HI. Evidence. 

4 In a libel fi>r a divorce^coufessions 
of the. party of having eommiUed 
adultery not admissible unless eor« 
rob6rated by other ctreufBstauces. 
1 JUiass, a4i». 

2 The eertifieate of a justice of the 
peace, whie!» will be legal evidence 
of a marriage, must state that he 
joined the persous in marriage. 1 
Jlifffis. ^40. 

3' In a libel for a divorce a mensa et 
thoro the court do not require evi- 
dence of the marriage, unless deni- 
ed by the respondant. 2 Mass. 150. 

4 Upon; a libel for a divoree, evi- 
denee of the confession of adultery 
by the. party charged, and of his 
having made satisfaction to tlie hus- 
band of the particeps crindnis^ will 
not support the libel. 2 Miss. ±54:. 

B The court will sustain a libel for 
a divoree where the evidence is, 
that the adultery was committed in 
another state, the respondent hav* 
iiig no settled place of residenee, 
and the libeilant dwelling in the 
County where the libel is filed, at 

. the time of the adultery committed. 
Squire v. Squire, 3 Mass. 184. 

6 Proof of a second marriage, with- 
out evi4enee of cohabitation, is not 
of itself sufficient to maintain a li- 
bel for a divorce. Reemie v. Eee' 

' wie. 4 Mass. 5S6. 

7 .Uoprctvoked -force and violence 
used towards a. wife are sufficient 
evidence of extreme cruelty, to 
maintain a libel for a divoree a 
niensa ei^ thoro. French v. French. 
4 Mass. b^. 


8 A recjord of a marriage solemuie- 
ed by a minister or justice, foand- 
ed on a certificate duly made, 
is legal evidence of the mar- 
riage ; and no inquiry is made as 
to the publication of the banns, the 
oonseiJt of parties or guardians or 
the inhabitancy of the parties. Mil- 
ford V. Worcester, 7 Mass. 48. 

9 Where a libel for a divorce a rin- 
cnio for adultery charged the crime 
as committed without the common- 
wealth, there beiug an appearance 
for the respondent, evidence was 
received of the fact committed at a 
place within the commonwealth. 
fVashburn v. Washbrun. 8 Mass. 
131. 

IV. Decree of Divorce^ 

1 A divorce will not be decreed un- 
less there has been a marriaee to 
all intents and purposes. 1 Mass. 

240. 

2 Threats of Tiolenee, without an 
aetual assault, are no ground for a 
divorce atnensa H thoro. 2 Mass. 
±50. 

3 The court will not sustain a libel 
for a divoree, where it appears, that 
the parties lived in another state at 
the time of the adultery committed, 
and that the libeilant has since re- 
moved into this state. Uogkins v. 
Hopkins. 8 Mass. 108,^ 

4 A neglect of ahusband to proride 
a support for his wife, whereby she 
and her children are reduced to 
great distress, is no cause of a di- 
vorce a mensa et thoro. Warren v. 
Warren. 3 Mass. 321. 

5 Where after tlie crime of adultery 
the husband and vrife continue to 
ItTe together, a divorce will not be 
planted. Mnihy.J^rth. 5 Mass. 

320. 

6 Wherb after personal violence us- 
ed fay a husband to his wife, they 
continued for several years to re- 
side together, the court did not for 
that reason, refuse a divorce a nieih 
$a et thorOf on the libel of the wife 
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for e&treme eraeltj. Perkins v. 
Perkins. 6 JIass, 69. 
Where the erfme of adultery has 
been eoiUfliiUed hy the Avtfe, the 
husband knowing it, afterwards co- 
habits with her 5 lie shall be held 
to have remitted the crime, and^hall 

- not afterwards obtain a divorce on 
account of that particular act of a- 
dulterj. ^nonifmous, 6 Mtss. 147. 

B The court will not take eognizanee 
of a libel for a divorce for adultery, 
ivhere the parties were married in 
another state, in which ulso the a- 
dultery was committed^ the crifninal 
party still residing in such state. 
Ckrter v. Carter, 6 Miss. 363. 

y. Other points reiative to. 

i The statute of March 7, 1806, re- 
specting marriage and divorce ap- 
plies to divorces decreed after the 
passing it, whether the adultery 
was committed before or aft^r the 
date of the statute. 2 Mass. 223. 

Q Where a libel for a divorce a vin- 
culo alleges a fact of adultery on 
one day, the court will permit an 
amendment charging the fact on 
another day ; and in such case the 

• respondent will be entitled to a con- 
tinuance. Tourtdot V. Tburtelot. 
4r Mass. d06. 

3^ Where upon a libel for a divorce 
a inetisa etthoro, alimot^y is decreed, 
and made payable quarter yearly, 
the court will not issue execution, 
without first making a rule to shew 
cause, French v. French. 4 Mass^ 

- 587. 

4 If a particeps eriminis be used as 
a witness to prove adultery npon 
the trial of a bill of divorce, the 
court will advise th<|t he be indict- 
ed for the offence. ]Srownv.\Brown. 
3 Mass. 320. 

Upon a libel for a divorce for the 
cause of adultery ,4if the respondent 
would shew a like crime committed 
by the libellant to prevent the di- 
vorce, he must plead it, or he will 
liot be permitted to give it id. evi- 
dence. *PastQr$t v. Fastoret. 6 Mass. 
270. 


6 A libel for a divorce cannot be 
sustained by a guardian of a spend- 
thrift Winslow V. fFinslow. 7 
Mass, 96. 

7 Where the respondent in a libel 
for a divorce is merely absent on a 
voyage, with an expectation of re- 
turning, the court will not proeeed 
upon a notice in a newspaper. 
Mace v. Mace. 7 Mass. 212. 

8 Upon the suggestion of the coun- 
sel for the respondent, in a libel for 
a divorce, that she was insane, the 
court permitted the counsel to pkad 
to the libel in the name of the fe8# 
pondent. Broadstreet v. Broadstreet. 
7 Mass. 474. 

9 After a divorce a vinculo had been 
decreed by the supreme court of the 
State of Vermonty the wife brought 
her action here, to recover of the 
husband the proceeds of certain 
promissory notes given to her before 
the marriage, which were received 
by him aller the divorce ; and she 
had judgment; the court refusing 
parole evidence, that the court of 
Perman^, iu settling the wife's ali- 
mony, took into consideration the 
said proceeds as belonging to the 
husband, when they should be re- 
ceived hy him. Leg v. Leg. 8 

. Mass, 99. 

40 Even after a sentence of divorce, 
the mere offer of the husband to co- 
habit, &c. would not, in all cases, 
be a cause of suspending it ; but the 
offer by way of answer, before sen* 
• tence^ is clearly insufficient. 2 Da l^ 
lasy 128» 


MARRIAGE SETTLEMENT. 

Where instruments el^eeoted after 
marriage, shall be valid, or not, as. 
settlements, against creditors. 4 
DallaSf 304, 305, 


MARSHAL OP THE KING'S 

BENCH. 

1 Earl marshal of England was for« 
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merly marshal of the king's beneh, 
, and scire facias against bail for not 
rendering to hioi, good. Snow v. 
Firebrass. 2 Salk. 439. 2 L. Raynu 
804. 

^ The plaint,, not the capiasj is the 
coromeiKeinent of the action in the 
marshalsea court. Ward v. Honey- 
wood. 1 l)ou£, 61. 

3 The marshalof K. B. is responsi- 

V-» hie for the escape of a prisoner 

chai^^d in eiecution, though a com- 

mittiiur is uat entered in his books, 

lior personal notice given him of it. 

. ^d (I, Whether the court would 
Aot stay the .proceedings in an ac- 
tion for such escape at any time be- 
iore yerdiot Spemely r. BuUan. l 
li, M^ym. 704. 

4i XbjS penalty against the marshal 
.on 8 ^ 9 IT. 3. c. 26, cannot be re- 
covered in a summary way, but by 
iWh Woodcock y. JElpington. i 
Str. no. 

fi Though the marshal of the king's 
bench prison is turned out by force, 
the court cannot restore him on mo- 
tion. Suiton^B Case. % JL Baym. 

1000. 

6 Marshal of the 'king's bench may 
.act as a commissioner of the land 
ttjf, under the qualification of his of- 
fice. Bone V. Jshton. 3 Burr, 1287. 

•y New marshal sworn in, his api- 
pointment, tenor, and oath. dnon» 
4 Burr. 2X83. 

S General order made upon appoint- 
ment of new marshal for reception 
of prisoners. JPrisomrs Caseu ^ 
JBurr. 2iS5. 


MASTER OF SHIP, 

4. One yessel run foul of another vesr 
sel lying at anchor, and did her 
damage. The vessel that did the 
injury was sailing out pf the har- 
bour, with a pilot on board, and the 
tnaster was on shore at the time of 
Ihe aiscident. In an action by th^ 
owner of the damaged vessel against 
the master of the other vessel, it 
%vas held, that )i» wfis not li%ble;, 


Snetty Stagg^ ^ Co. v. £icA. i 
Johns. Bep, 305. 

2 A master of a ship signed bills of 
ladii^ for a quantity of cochineal, 
shipped at JSTew-Orieans, to be de- 
livered to C. at Mnv-Farkf one of 
which bills he kept, accompanied 
with the customary proofs of neu- 
tral property, without which, ha 
refused to take the eoods. There 
were thirty other different ship- 
pers of goods on board the same 
Tessel. During the voyage, tha 
vessel was captured^ and the cap- 
tors took away all the papers rela- 
tive to the ship and cargo, which 
was libelled as Spanish property. 
The master put in a claim in be- 
half of the owners of the cargo, and 
in his answer to the interrogatories 
in the admiralty court, he deiued 
that he had signed any bill of la- 
ding for the cochineal^ but said it 
belonged to P. a passenger on board 
who had gone to Mw-Fork / yet 
.he gave a particular account of all 
the.ownent, and consignees of the 
other goods, all of which were ac^ 
quitted or detained only for further 
proof. The cochineal only was con- 
demned. In an action against the 
master for his negligence and mis- 
conduct, in not protecting the coehi* 
netdy but giving a falsa account of 
it, it was held, that he was not an* 
swerable, for it might be that he 
had forgotten that he had signed a 
bill of lading, and his answers did 
not justify the condemnation, nor 
could they be said to have occasion- 
ed the loss ; and there was no evi- 
dence of fraud, or intentional neg^ 
lect. Cheviot v. Broc^ 1 Jokn^ 
Bep. 364. 

.3 In an action on a bill of lading, for 
not deliirering goods, stated to be 
embezzled or lost durins the voy- 
age, wilhotit the fraud 01 the mas- 
ter, it was li^ld, thai the mas- 
ter was bound to antw\er for the 
value of the goods missing aceor- 
ding to the clear nett value of 
goods of like kind and quality, at 
Ithoport of delivery; hot whether 
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he is also to pay interest from the 
time when the goods ought to have 
been delivered, or not, depends on 
the eircumstances of the ease ; but 
if no frfiud or miseonduct is imput* 
able to the master, i'Mei^st will not 
be allowed. JVatlcinson v. Laugh" 
ton. 6 Johns. Bep, 213. 

Upon a general retainer, for no 
particular voyage, the owners of a 
vessel may dismiss the eaptain at 
any time, without cause assigned ; 
but where there is a charter party, 
bills of lading and a particular voy«. 
age agreed upon, though the owners 
may dismiss the captain, yet they 
would be liable in a court of com- 
mon law. 1 Dallas^ 49. 


MASTER AND SERVANT. 

1 Master liable for the neglect of his 
servant, not the wilful wrong. Jones 
V. Havt. Salk. 441. 1 L. Raym. 
738. 

^ Master liable for fraud of appren- 
tice. Grammar Sf another v. •Vio?- 
on. 1 Str. 633. 

3 Master liable for the contract of 
his servant, where the eansideration 
comes to Iiis use, and he has not 
paid an equivalent for it. Bdton 
T. Hiilersden, at OuildkalL i L, Ray- 
mondj 221. 3 Salk. 234. 

4 Master may justify in assault, that 
he interposed in defence of his ser- 
vant, whom the plaintiff was beat- 
ing ; for the duties of the relation 
are reciprocal. Tiekell y. Read. 
Lofft^ 2i5. 

Where the master has once paid 
for goods delivered to tl^ servant on 
trust, the tradesman may trust him 
after. Hazard v. Treadivell. 1 Str. 
006. 

a One used to give his servant mo- 
ney every Saturday to defray the 
charges of the foregoing week, the 
servant kept the money ; yet per 
Holt, chief justice, the master is 
chargeable, for the master, at his 
peril, ought to take care what ser- 
vants he employs, TVayland^s Case, 
3 Salk. 233. 


7 If a servant who is sent to receive 
money accepts a goldsmith's note 
instead of it, such acceptance doe9 
not bind his master, unless he ae- 
quiesqes in it, or omits sending 
the note back within a reasonable 
time. fFardr. Evans.' 2 L. Raying 
928. ^ Salk. liZ. 

8 No action lies for seducing a ser- 
vant from his master, who has paid 
the penalty stipulated by his arti- 
cles for leaving him. Bird v. Ran* 
doll. 1 BUick. 387. 

The statute 20 Q. 2, c. 19 giving^ 
the magistrates jurisdiction to de- 
termine differences between master 
and servant in husbandry, artificers, 
handicraftsmen, miners, potters, 
&c. and other labourers '^ employed* 
for any certain time, or in any other 
manner," respecting wages within 
certain sums, extends to- labourers 
of all descriptions, and not merely 
in particular trades, or business, 
there enumerated : and consequent* 
ly includes wages earned by a la^ 
hour&f who contracted to dig and 
stone a well for cattle, to be paid 
for by the foot, and who employed 
another to assist him in the work. 
Lowther v. The Earl of Radnor. 8 
East J 113. 

10 A master cannot assign bis ap- 
prentice. 1 Mass. 172. 

11 As villienao^e never existed in *tf- 
nierica, no part of the doctrine foun* 
ded upon that condition, is applica-^. 
ble here. 1 Dallas, 167. 

12 Property in a negro may be obtain- 
ed by a bona fide purchase without 
dee(}. 1 Dallas. 160. 

13 The eaptain is liable for the wa« 
. ges of mariners, if he admit! them 

to serve on board the vessel, al- 
though they were originally ship- 
ped by the owner. 1 Dallas, 303. 

14 A negro born before the first of 
March, 1780, to wit, in 1779, and 
not recorded agreeably to the act 
for the gradual abolition of slavery, 
cannot. Under that act, be held as a 
servant, till she is 28 years of age, 
but is absolutely free. 1 Dallas^ 469* 

15 Where the jury make the price of 
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the negro slave, in a tprit de ho-^ 
mine repl^iandof the measure- of 
dama^^s^ if accepted by the master, 
it will, in equity, and perhaps, by 
operation of law too,\ emancipate 
the negro. 2 Dallas^ 57, 8. 

i6 A miaor, white child, born in Penti' 
sylvania^ cannot be bound to service 

. as a servant. 2 Dallas, 197. 

^ The owner of a slave has a right 
to carry hitn out of the state, and is 
entitled to the aid of the niasis^ 
trates for that purpose. 2 DauaSy 
224!, to 22B. 


MARYLAND. 

Po reversing the jadgment of the hieh 
eonrt of appeals, and affirming the 
judgment of the general court, 
of Maryland^ the mandate for exe- 
cution issues to the latter, and the 
defendant in error must pay all 
costs* 3 DallaSy 31*2, 3. 


MAXIMS. 

Extreme niceties very proper in fur- 
therance, very bad in hindrance of 
justice* Raymond v. Bridges, Lofft^ 
69, 


MERCHANT. 

1 A merchant includes all sorts of 
traders, as well and as properly as 
merchant adventurers. The Mayor 
Sf Commonalty of London V, Wiiks, 
2 Salk, 44»5. 

2 In what cases the principal has a 
- lien on goods, and the seeurities for 

which they are sold, in the hands 
of his factor, becoming bankrupt 
2 BaUaSf 66, 7, 8. 

3 A factor who remits one hill of 
exchange on account of several mer- 
chants, is not answerable if the hill 
is not paid, provided he has acted 
bona fide. 2 Dallas, 136, n. 

4! If a merchant return a protested 
bill of exchange to his factor, who 


9 


6 


8 


9 


remitted it on account of goods, ^e 
cannot afterwards hring an action 
on one of the sets ef bills, but must 
resort to the original contract. 2 
Dallas, ISl", 5, 6. 

The copy tff a bill of lading is not 
evidence to prove the data of the o- 
riginal. 2 Dallas, 180. 

A consignor can only stop good$ 
in transitu^ in two cases ; 1st Where 
he has received no consideration ;' 
and 3dly, Where the consignee i» 
insolvent. 2 Dallas, 180, 1, 2. 

Where goods are vested in the 
consignee, and may be subject to a 
foreign attachment. Ibid, 

In what cases the master of a ves- 
sel may hypothecate the vessel ; but 
he cannot make his owners person- 
ally responsible in a foreign port. 
2 Dallas, 194, di 

A factor, or agent, having procur- 
ed freight for a vessel belonging to 
his prineipaK the vessel was attach- 
ed aftsir she was loaded, and the 
voyage thereupon broken up; but 
it was held, that the factor was not 
liable to the freighters for damages. 
2 Dallas, 223. 

10 Accounts between factor and prin- 
cipal, are merchant accounts, not 
within the act of limitation. 2 Dal' 
las, 261*, 5. 

11 One factor for several' merchants, 
remits one bill on acconnt of all, 
sending to each a draft on the fund 
for his share, it is a good execution 
of his trust. 4 Dallas, 136. 

i2 Where the contract of the captain 
' of a ship, in a foreign port, will 
bind the owner personally. 4< Dal^ 
las^ 225. 
13 Merchant accepting a consign- 
ment, is bound to pursue (he orders 
that accompany it. , 4« Dallas, 389. 


MESNE PROFITS. 

When a remainder-man has made 
an actual entry to avoid a line, a 
court of equity will decree the 
wrongful possessor to account to 
him for the rents and profits from 


r^" 


im^m fiioB«itg. MttiitiiL 
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iii6 time when his title first acerued, 
even though that a<serued before h^ 
made the entry. Dormer r. Fortes- 
cue. WiUes^ 34^3, ft. a. 

JBut in a court of law the party 6ati 
only recover the profits that aderu- 
ed after such actual entry. Ibid, 

2 Whether mesne profits ean be re- 
covered in ejectment by way of 
damages. 4 Dallas^ iB8. 

MILITIA. 

i A captAin in the militia ^eecfivittgf 
his pay and contingent allowances^ 
before his qualification was proper- 
ly authenticated, is not executing a- 
ny power directed by the militia act 
of the 42 Cr. 3, e. 90, to be executed 
by captains, so as to bring him with** 
in the penalty of the 14<th clause ; 
the receipt of such pay and allow- 
ances not being provided for by that 
statute, even if any other than act^ 
of military discipline were intended 
to be so prohibited. Robinson Vi 
Qarthwaite, 9 East, 296. 

2 In a prosecution on the militia law, 
the defendant is entitled to prove 

• personal disability, although he has 
neither tlie certificate of the stir-' 
geon of the regiment nor of the cap- 
tain of the company, for that pur- 
pose. 1 Mass, 81. 

d No appeal lies to the court of com- 
tnon pleas from a judgment of a 
justice of the peace in prosecutions 
on the militia law. 1 Mass. 443. 

4 The summons to the party need 
not issue within sixty days next af- 
ter the ofience is committed ; it is 
sudieient that the cfomplaint w^g 
filed within that titne. Ibid. 

& A non-comnmsioned oflicer, or sol- 
dier of the militia, for a default of 
appearing at a company mutter, is 
liable to a fine of two dollars, and 
for a like default at a battalion or 
regimental muster to a fine of foUr 
dollars, by statute of 1805, c. 114, 
and he is now liable to no other 
fines, Savarre v. OulUver. 4 Mass. 
iVi ; and Pratt w. HaU^ 2S^ j and 
VOL. 11. 93 


tVindow ▼. Jindersohi S^6; tind 
Hussey v. Lord^ 878. 

e A master af a licenced Vessel tin- 
der twenty tons cfmployed as a ligfat-» 
er in a harbour, and not going oiit 

. to sea^ is not exempted from duty 

in the militia, as a marine^ id the 

^iea-service of a citizen of tfa^ Unit* 

ed States. Ftatt Vi MaU. 4 Massk 

7 An infant may be «iied foi* non-ap- 
pearance at a military muster^ and 
may answer persdnally as in case of 
an indictment. fVinsldw r. dnder-^ 
son. 4 Mass. 376. 

8 A private in the militia is iioit dis- 
charged fronithe Company to vihiek 
he belongs by an absence tuf six 
months from the brigade witfabnt att 
intention of changing his doiiiicilci. 
Commonwealth y. fFalkef*. 4fMass. 

556. 

9 If a private in a standing eolnipanT 
enlist in a voluntary corps, althoagk 
the standins company consists of 
less than sixty -four effective pri^^ 
vates, or by such enlistment is re- 
duced below that linmber, the en- 
listment is not void^ and such pri- 
vate is not liable to do dtity in the 
standing company, nnl^s restored 
thereto by the brigsbdier general. 
Ibid. 

10 A warning in writing in eood form^ 
left at the house of a soldier by e 
stranger, under thef direction of a 
^on-commissioned officer, is snffi- 
eient. Commonwealth r. Cutler. • 
Mass, 279. 

11 One who has served seven' yeiirs in 
a volunteer corps, is ipso facto en- 
titled to his discharge ; and after 
demanding it, is no bnger liable to 
a fine for neglei^ting to attend tt 
mnster of corps. Ibid, 

12 The commanders in chief of ih% 
militia of the several states have a 
right to determine whether any of 
the exigencies contemplated by the 
constitntion of the United States ex- 
ists, so as to require them to place 
the militia or any part of it, in the 
service of the United States^ at the 
request of the Fresiiktity to be com- 
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manded by him* pursuant to act of 
congress. 8 J^Hass, 54i8. 

i2 Where either of the said exigen- 
cies exist, authorizing the enifHoj- 
ing of the militia of th& United 
States^ the militia thus employed 
cannot be lawfully commanded by 
any officer^ but of the militia, ex- 
cept by the President ol the United 
States. Ibid. 

14* The master of a^ sloop- sailing on 
the Hudson river, between Pough- 
keepsie and JSTew-Fork, enrolled* as 
a coasting vessel, and sailing under 
a lieenee, is not a mariner employ- 
ed in the sea serFice, and exempted 
from militia duty, within the pur- 
view of the second section of the act 
of congress (secpnd congress, sess. 
1, c. 33,) passed *Mdy 8ih, 1792, but 
IS liable to militia duty, under the 
law of this state. Brush v. BagaV" 
dus. 8 Johns, Rep. 1 57^ 

t5 Whether the decision of a cqurt' 
martial^ under the militia l&w, on a 
question of which they have due 
cognizance, can be reviewed or tra- 
versed in a collateral action? Qud 
Ibid. 


MILLS. 

dt The common law writ de reparati- 
one. fadenda lies for a tenant in 
common or joint tenant against a 
co-tenant only, and not against a re- 
versioner. Carver v. Miller. ^ 
Mass. 559. 

2 Under the stat. of l7Sd, e. 74,^ s. 6> 
the only remedy against a part own- 
er of a mill, who refuses to repair, 
is by reimbursement out of the pro- 
fits; for which an action-pf account 
is the proper remedy;, and this 
remedy does not lie against his 
heirs or nssigns. Ibid. 

Z Where a tenant fbr life of a part 
of a mill, agrees that his co-tenant 
shall repair, and reimburse himself 
out of the profits of the mill, the 
profits are not answerable after the 
death of the tenant for life. Ibid. 

4[ Ina prosecution against a mill^ 


owner for flowing lands, it musta^ 
pear of record that the jury sum- 
moned by the" sheriff to estimate the 
damages, &c. was sworn as the biw 
prescribes. ± MiSs* ^22. 


MINISTER OF THE GOSPEL. 

1 A minister settled in a parish for 
an indefiuite term does not hold his 
office at the will of the parbh. A- 
very v. Tyringham. 3 Mass. 160. 

Nor at his own will. Ibid. 

I^t for life, although he may be re- 
moved by an ecclesiastical coun- 
cil to be mutually chosen by the 
minister and the parish, or ex parte, 
if either unreasonably refuse to join 
in calling a council. Ibid. 

2 Gross immorality or gross negli- 
gence in the minister will cause a 
forfeiture of the office, in which 
case, the parish may declare the of- 
fice forfeited, assigning the reasons 
in their vote. Ibid. 

a If after a forfeiture thus incurred 
and declared, the minister sue for 
his sallary, the facts aifedged hj 
the town as causes of forfeiture are 
properly to be submitted to a jury. 
Ibid. 

4 If a minister abandon his office 
without cause, and without the con- 
sent of his parish, the latter may 
recover at law such damages as 
they have thereby sustained. Ibid. 


MINISTERIAL LANDS. 

Ministerial land^ lying in Milton, but 
. belonging to Dorchester, are not lia- 
ble to be assessed in the town taxes 
of Milton. Capen v. Glover yet at 
4^ Mass. 305.. 


MISNOMER. 

1 Misnomer cannot properly be plea- 
ded by attorney ; if it be, the plain* 
tiff may refuse the plea, or in»st 
upon the M^arrant of attorney, hj 


mSNOMER. 'MISRECITAL. MISTAKE, 4 W 


^ 'way of estoppel ; but he cannot ob- 
ject to it for tbis caase upon cle.- 
murrer. Cremer v. Wicket, 1 L* 
Maym. 609. 

iS If the defendant omits to plead a 
misnomer, he nray be taken in exe- 
cution by the wrong name. CraW' 
ford y, SdtchwelL 2 Str, 1218. 

^ The obligor . ^as bound by the 
name of fV, R, he may be sued by 
-the name of fF. R. alias dictus W* 
C if his name is so, but if his name 
is R, W. the obligor cannot sue him 
by the name of 8, W, alias dictus R* 
W. for he cannot have two names 
•of baptism ; neither is there any 
remedy, unless he bath estopped 
Jiimself by appearance. »inonym(m&, 
^ Salic. 22,8. 


MISRECITAL. 

If the defendant undertake to set forth 
the statute of 23 H, 6, e. 9, in a plea 
to -an action on a sheriff's bond, a 
literal misrecital is fatal. Boyce v^ 
Whitaker. 1 Deiig, 94. 

'On an information under a private 
statute, a misrecital of the com- 
mencement of the parliament is fa- 
tal, after verdict, on the plea of not 
guilty. 1 D(n^. 97, w. 

But it should seem, that the misrecital 
of any part of a private statute can 
only be taken advantage of by plea- 
ding md tiel record. Ibid. 


MISTAKE. 

1 He who sells property on a de- 
scription given by himself, by mis- 
take, is boond, in equity, to make 
good that description. Mc^Ferran 
V. Taylor. 3 Cranch^ 2T0, 

■2 ^ucere. If the mistake be of a mat- 
ter deemed perfectly immaterial by 
both parties at the time of the con- 
tract, and which would not have .va- 
ried the bargain if it had been 
known, and of which both parties 
were equally ignorant, whether a 
coiirt of equity ought to interfere ? 
IMd, 


3 A letter of credit, directed by mis^ 
take to John and Joseph, and deliv* 
ered to Jc^n and Jeremiah, will not 
support AD action by John and Jere^ 
mui/i. against the writer of the letter 
for goods furnished to the beater 
upon the faithof such letter of cred- 
it. It is not a written contract be- 
tween the plaintiffs and defendant^ 
and parol proof cannot be admitted 
to make it such. It is not a case of 
ambiguity, nor of fraud, nor of mt«» 
take on the part of the plaintiffs^ 
^rant v. Mtylor. ^ Cranch, 22^ 


MirriMus. 

A mittimus, whereby a cause is sent 
€or trial into a. county palatine, must 
describe the record correctly ; de- 
scribing a general information for 
. an offence made punishable by sev- 
eral statutes as an information sp- 
on one of those statutes only, is in« 
correct Rex v. Higginson. 1 jL 
Maym. Sd!T. 


MODUS- 

1 An exemption and modus whicli 
did not extend to common, exempt* 

' in^ their own former lands front 
tithes, shall not exempt the allotted 
common. Moncaster v. Watson. 3 
Burr. 1375. l Black. 402. 

2 ^iiere, Whether a custom to pay 
from Jpril to Mvember the tenth 
-day's milk once skimmed and made 
into cheese, in lieu of all tithe mijk, 
is a good modus. JFhy v. Lister. 2 
L. Raynu 1171. 2 8alk, 55^. 

The su^estion for a prohibition to the 
spiritual court rn a «uit for small 
tithes, if in the affirmative, tithes 
must be proved within six months, 
according to 2 and 3 Ed. 3, c. 13. 
Those months are calender months. 
Ibid. 

3 A custom to pay two shillings ia 
the pound of the new improved year- 
ly rent of lands^ in lieu of the tithes 
of it, is void- 
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MONEY. 


And %o is tho oustont to jiay a propor" 
tioo of the true improved yearly va* 
liie. A sugj^estiou for a prohibit 
tioa to a suit for tithes on account 
ei' a moduB need qot shew a conapli- 
auet) or an otter to comply with the 
tnodus. Startup v. Dodderidge. 2 
I4. Raym. lij^8, 2 8aik. 6d7. 

% Guitom in paying tithe of wool by 
the pound and uot by the fleece, is 
QQ moduB. Wilson ¥• WUkinaaii^ ^ 

- Sfr, 782. 

f J!f<N/2is of ten fleeces of wool and 
two lambsy for all tithes. Court di-p 
Tided, whether good or not ; pay* 
ment of tithe of one species not a 
good 'nodus for all. The drchbish* 
op of York ▼, Tks duke afMewcas* 
tie. 2 SaUc. 696. 

9 A iMO£^s for the tithes of hops, 
that if the parson send a servant to 
pull some of them, he shall have 
the tithe of them, is bad. Stedman 
V. Lye. i X. Raym, 004, 

7 A custom to pay in lien of tithes 
two shillings in the pound out of the 
rent reserved, is q^ bad modus^ 
Byne r. Dodderidge. 1 X, Raym. 
696. 

8 A modus in consideration of pay^ 
ing the tenth of the lambs dropped 
in the parish, to be disehargea of 
tithe for lambs fed there, is bad. 
Lambs, are de jure tithabie in the 
parish in which they are dropped. 
For fewer than ten lambs no tithe 
is payable. A custom for any pa-^ 
rishioner, who should feed his sheep 
with bis grass til} June, and August^ 
to mow his coarse grass without 
paying tithe for it, is bad. Selhy 
V. Clarke^ i X, Ba^ptu 677. 


MONBY. 

In computing the amount due on a 
security for money, given during 
the revolutionary war, when the 
current paper money was depreciat- 
ed, and on which payments have 
been made in specie since the war, 
tkeoripnal tfam must first bere^ 





MONTHS. 

dueed by the scale of depreeiatioli, 
and interest cast on the redueed subh 
until the first payment. Edes et cd. 
adminiUralorsVf Goodrich. ^Mass* 
103. 

Pounds are not an unknown. money 
of account, and the court will ex.pf" 
jicio .take notice of their value. 
Johnston v. Hedilen* 2 Johns, Cases^ 
i27*. 

it is no error, that a decree is for 
pounds, shillings and pence ster- 
ling. Ttifair v. Stead. 2 Cranchy 

414<. 

On a deed made in 1779, of land 
in Virginia^ rendering an annual 
rent, of 26l. current money for ever, 
the i^ts are not to be reduced by 
the scale of depreciation, but the 
actual annual value of the land at 
the date of the contract, in specie, 
or other money equivalent thereto, 
is to be ascertained by a jury. Faw 
T. Marsteller. 2 Cranch^ 10. 

The distinction is established he« 
tween an action of trover, detinue, 
or replevin, for specific property, 
(^whicn the true owner may recover 
from any person, who is in posses* 
sion of it) and money, the medium 
of commeree, which can never ba 
the subject of controversy, whether 
it really belongs to the person, who 
pays it, or another. 2 DaUaSy Miy i« 


MONTHS. 

Where the legislature speaks of 
mon^Sj, generally, callender months 
f^ren^eant, ^JQtetffl^jUS, 


MORTGAGE. 

I« Mnigage^ or Estale tedeemaklU ; 

what is. 
XL Mortgagor^ and Mortgagee / 

their respective Rigkts and 

interests. 
VL Equity of BedempHUnn^ FareeUu 

siere, Sfc. 
ly. Other points relative to* 
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I. Mbr^agk) or estate redeemable $ 

what is* 

i A bond conditioned to reeotiTe? an 
estate upon payment of a sum of mo- 
ney, which estate had been convey- 
ed by the oblif^ee to the obligor by 
deed of the same date, is a defea- 
zance of the deed, and shall make 
it a mortgage. 2 Mass, 493. 

2 A conveyance from ^. to B, and a 
bond of the same date from A. to •i, 
conditioned that B> will execute a 
warrantee deed of the same premi- 
ses to A. he paying his promissory 
note to B. delivering op JaJs note to 
him, and saving B, harmless from a 
reeogzance entered into by B. as 
surety for .5. were held to consti- 
tute a mortgage. Taylor v. Weld 
et aL 5 Mass, 109. 

Jkn entry by the grantee under such 
conveyance, *^,'s note being unpaid, 
shall be presumed to be ifbr condi- 
tion broken by the nonpayment of 
that note. Ibid, 

What shall be evidence of such entry. 
Ibid, 

3 An agreement was made in writing, 
that a de^d to be executed should 
be deposited with a third person, 
until a sum of money, advanced by 
the grantee to the grantor should 
be repaid, or until a day specified, 
and in default of such repayment at 
the day, it should be delivered to 
the grantee, who might thereupon 
enter, &e. It was held that i^uch 
deed, together with the agi'eement 
constituted a mortgage. Carey v, 
Baw»on. 9 Mass, ±59. 

^ Where a lease was assigned, and 
by a bond executed at the same 
time the assignment was declared 
to be made to secure a debt due to 
the assignee, and an agreement to 
reassign the lease and premises on 
payment of the money and interest ; 
it was held to be a mortgage, and 
that the mortgagor wa? entitled to 
notice to quit, before bringing an 
action of ejectment against bim. 
Jackson^ ex dem. Carr v. Green, 4 
JohThs. Rep, 186. 


5 .5. demised a house te B. for one 
year, and in order to secure the pay- 
ment of the rent, B. executed a bill 
of sale of his furniture, froods, &c. 
in the house to A. on eon jition to be 
Toidonpayment of the rent, provi- 
ded that it did not impair •tf.'s 
right to distrain. It was held, that 
the bill of sale was a mortgage ; 
and that the possession of the mort- 
gagor being consistent with the face 
of the deed, there was no evidence 
of fraud 5 possession being only ori- 
ma facie evidence "of fraud. Bar^ 
ron V. Paxkm, 5 Johns Rep. 358.' 

ft Where .5. gave a regular bill of 
sale of three horses to B. for the 
consideration of 210 dollars ; and 
B, at the same time gave A. a wri- 
ting or defeazance,. engaging, on 
the payment of the 210 dollars, to 
him by A. iu 14 days, to deliver th^ 
horses to A, It was held, that this 
was a mortgaee of the property, and 
not a technical pledge ; and that Ji. 
not having paid nor tendered the 
210 dollars, within the 14 days, the 
eondition became forfeited, and the 
mortgagee had an absolute interest 
m the property, so that A. on a sub- 
sequent tender of the moneyfto B. 
and demand of the property and re- 
fusaly could not maintain trover for 
it. Broum v. Bement and Strong. 
8 Johns. Rep. 96. 

7 A mortgage, though not recorded 
within six months, is eood against 
the mortgagor; the deed so far, 
fufiicient to pass the lands ; and 
under it, the possession of the pre*» 
mises might have been recovered in 
ejectment, i Dallas, 434. 

8 A mortgage of chattels in Vtrgimaf 
is void as to creditors and subse- 
quent purchasers, unfess it be ac- 
knowledged, or proved by the oaths 
of three witnesses, and recorded in 
the same manner as conveyances of 
land are required to be acknowledge 
cd, or proved, and recorded. Hodg* 
son V. Suits. 8 Cranchf 140. 
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II Mortgagor and Mortgagee ; their 
respective rights and interests, 

4. Mortgfl(;;e covenants that mortga- 
gor shall quietly enjoy till default of 
payment and assigns. After as- 
signment mortgagor is only tenant 
^t suSerance, but his continuing in 
possession does not turn the term to 
a right. The court takes notice 
that an ejectment is only a fictitious 
proceeding. Smartle v, Williams, 
1 Salk. 2i>5, 

^ l£ a lord of a manor mortgage the 
■manor in fee to ^. and afterwards 
purchase copyholds held of the ma- 
nor, and take surrenders of them to 
Jiimself in fee, they shall enure to 
the benefit of the mortgagee. l)oe 
V. Pott. 2 Doug' T'io. • 

And a settlement, Uy the lord of all 
his estate mortgaged to t^^. shall 
pass the equity of redemption of 
such surrendered copyholds. Ibid. 

If a mortgagor devise the mortgaged 
premises, akid afterwards pay off* 
the mortgage, and the mortgagee 
convey the legal estate to a trustee 
in trust for the mortgagor, this 
change of the legal estate shall not 
operate as a revocation af the wiH. 
Ibid. 

s A mortgage by baron and feme of 
her estate, is void after the baron's 
death, and not mefeiy voidable^ 
though in the form of a lease. 
Goodright v. IStrathan. i Doug. 
d3, n. 

JBut a re-delivery of the mortgage 
deed by the wife, after the hus- 
band^s death, will not make it good. 
Ibid. 

And circamstanees may operate as a 
virtual re-delivery. Ibid. 

.4i A mortgagee, after giving notice 
of the mortgage to the tenant in 
possession, under a lease prior to 
the mortgage, is entitled to the rent 
in arrear a.t the time of the notice, 
as well as to what accrues after* 
wards, and he may distrain for it 
after such notice. Moss v. Galli' 
mire, i Doug. 279. 

5 A martgagoris notentitledto emble-* 


ments when he is turned out of po»« 
session by the mortgagee. Ibid. 

6 A mortgage severs the joint tenan- 
cy of the trust of a term. Fork v. 
Stone and another. In Chancery^ 
1 Salk. 108. 

7 A mortgage of goods and choses ir 
action is fraudulent as against cre- 
ditors, if the goods, &c. be not deli- 
vered to the mortgagee. Ryall v. 
Rolle. In Chancery. 1 Wils. 260. 

8 ^u. If trespass for mesne profits 
will lie by a mortgs^e against a te- 
nant under a lease from the mort" 
gagor, posterior to the mortgage. 
Sfanner v. Stacy, i Wils. 80. 

9 A mortgagee of a term cannot be 
sued as assignee till he takes actu- 
al possession. Eaton v. Jaques. 2 
Doug. 4ib5. 

10 Mortgage is a ^charge upon land, 
and wherever words of a will will 
give the money, they will carry the 
land along with it. Martin ex de* 
miss. Henry Weston v. .Moivlin. 3 
Burr. 969. 

11 Mortgagee of an estate for lives 
cannot compel the mortgagor to fill 
them up as they drop ; but he maj 
do it himself, and add the expence 
to the mortgage-money. Lucan v» 
•Mertins. In Chane. 1 Wils. 34. 

±2 The legal interest of a mortgagor 
in possession is irifedor to that of a 
mere strict tenant .at ^wjU. JCeech 
y. Hall. 1 Doug. 2Z. 

13 But if a mortgagee encourage the 
tenaat under a lease from the mort- 
gagor to lay out money, he shall 
not recover in ejectment before the 
end of the term granted by the mort^ 
gagor. Ibid. 

14 For the relative situations and 
powers of mortgagor and mortga" 
gee. See Birch v. Wright, i 
Term Reports^ 383. 

15 If money be secured by a mortgage 
to be paid iA five years with inter- 
est to be paid annually; and at the 
same time a lease is made of the 
mortgaged premises by the mort- 
gagor to the mortgagee for the 
same term ; reserving rent, the law 
will presume the mortgage to be 
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£rst executecT, arid it will be no bar 
to a recovery of the rent due by the 
lease. JVewall et al, ddms, v. Wright, 
3 J^ass. 138. 

16 A mortgagee in fee may enter im^ 
mediately after the execution of the 
mortgage, put out the mortgagor, 
and receive the profits, if there be 
■no agreement to the contrary: and 
if the mortgagor refuse ts quit pos- 
session, the mortgagee may main- 
tain trespass against him, or in a 
writ of entry recover against him as 
a disseizor. Ibid. 

i.7 If there be an agreement that the 
mortgagor shall retain possession 
until condition broken, he may de- 
mise the estate to a stranger, and 
receive the rents to his own use. 
Ibid. 

18 Upon the same prineiple, if the 
mortgagee take a lease from the 
mortgagor, and covenant to pay him 
rent until condition broken,, he shall 
not be admitted to set up his mort- 
gas;e against the lease. Ibid, 

19 The statute fixing the time wlien 
the three years for foreclosure shall 
commence, does not controul the 
right of the mortgagee to enter im- 
mediately on the execution of the 
mortgage. Ibid. 

20 When the mortgagee enters after 
condition broken, the three years 
commence on that entry. Ibid, . 

21 If he enter before condition brok- 
en, the three years do not eommence 
until notice by the mortgagee to the 
mortgagor, after the condition brok- 
en, that he shall hold the premises 
for the breach of the conditionp lb, 

Q2 Ejectment will not lie for a mort- 
gagor against a mortgagee, although 
the money ha» been tendered : the 
only remedy to recover possession 
in such case being by petition in e- 
quity. Hill y, Payson et al, 3 
Mass, 559. 

23 A mortgagee wha has entered for 
condition broken, may afterwards 
have an action upon the bond : and 
in such action he will recover the 
difference between the value of the 
land and the amount of the princi- 


pal and interest on the bond. Jtmd'i^ 
ry V. Fairbanks et al, 3 Mass, 562^ 
24! When a ship at sea is mortgaged^, 
the mortgagee must take possession 
as soon as may be on her return^ 
before the mortgage is complete. 
Portland Bank v. 8tubbs et al, G 
Mass, 422. 

25 A mortgagor, being sued as the 
trustee oi the mortgagee, was com-* 
mitted in the execution as such 
trustee, and was dischai^ed from 
prison by taking the poor debtor'si 
oath; and he was afterwards re- 
leased by the creditor in the foreign 
attachment : — ^It was held that the 
mortgagee was entitled to judgment 
for possession, notwithstanding tha 
above facts. Gary v. Prentiss, T 
Massi^ 63. 

26 Where land is ennveyed to two iu 
mortgage as collateral security for 
a joint debt, it is holden in joint* 

^nancy, notwithstanding the' statuter 
of 1785, e. 62. dppleton v. Boyd,^ 
7 Mass, 131. 

27 A mortgagee, after a recovery ou 
a bill in equity to redeem, and be« 
fore possession taken under (he 
judgment, may lawfully take down, 
and carry away any buildings erect- 
ed by him on the land mortgaged, 
the materials of which were hi» 
own, and not so connected with the 
soil, as that they cannot be remov- 
ed without prejudice to it. Taylor 
V. Ihwnsend, 8 Mass, 411. 

28 «^. being indebted to ^. by a pro- 
missory note, in the snm of 1,4*91 
dollars, as collateral security for 
the payment, indorsed to B, anoth- 
er note made by C. to JSt, or order, 
for i\53i dollars, and at the same 
time delivered to B. a mortgage ex- 
eented by C, to Ji. to secure the pay- 
ment of the note so indorsed, but 
made no assignment of the mortgage 
in writing. B, filed a bill against 
C, for the sale of the mortgaged 
premises, to pay his note : It was 
held, that by the indorsement of the 
note, and delivery of the mortgage^ 
B, had ap .equitable (if not a legal) 
interest in the mortgage f but that 
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A,9 if he bad not the Iep;al estate, that the interest of the mortgaged 

was interested in. the subject, and was not effected by his siienee or 

ought to have been made a party, bidding at the sheriff's sale, nor 

' as ne was entitled to recover back could it be defeated by the sale un« 

the mortgage on the payment of the der the judgment subsequent to the 

1,491 dollars ^ and the decree of registry. Tuthill v. jDubois^ 4 

the court of chancery, ordering a Juhnson^s Rep. 216. 

sale, &c. was reversed, with liberty 83 The mortgagor, notwithstanding 

to jB. to have his bill dismissed, or the mortgas^e* is deemed seized, and 

to add proper parties on payment is the legal owner of the land, as to 

0f the easts in the eourt below. all persons except the mortgagee and 

Johnson v« Hart, 3 Johns, Ckts. 323. his legal representatives. Uitch* 

'^9 Where a mortgage was given to se« cock v. Harrington. 6 Johns. Bep. 

cure a note payable to brder, and 290. 

the holder indorsed the note over. Where a mortgage beeame absolofti 

and at the same time delivered the by the nonpayment of the debt, and 

mortgage to the indorsee but made the mortgagor died, and a purchas- 

00 assignment of it in writing, it er under the heir of the mortgagor, 

was held, that the transfer of the paid off the mortgage, the ^^ idow of 

note being in writing, the mere de- the mortgagor, after the lapse of 29 

livery of the mortgiiged security years, was allowed to recover her 

was a sufficient assignment. The dower in the land, with dmnages 

debt is the principal, the security is from the death of her husband. lb. 

the incident The assign ment||E>f 34 A mort^a%ee of a ship out of fm- 

the debt draws after il the incident. session is not liable for repairs or 

Breen v. Hart^ in error. 1 Johns. necessaries furnished the ship. Mc 

Bep. 580. Intyre and Bradford v. Scott. 8 

30 The interest of a mortgagee can« Johns. Rep. 159. 

not be sold on an execution, before 35 Jl, and his wife in 1771, executed 

a foreelosnre of the equity of re* a mortgage in fee, of the land of 

demption, though the estate of the his wife, to ^., and A. afterwards, 

mortgiigee may have become abso- in 1788, for the consideration of 

lute at law. Jackson ex dem. JV^r- 1^51. granted and released the pre- 

ton and Burt v. ffTiilard. 4 Johns, raises to B. the mortgagee, his heirs 

Rep. 41. and assigns forever; and B. retain- 

31 Though the interest of the mort- ed the mortgage in his hands, and 
gagee cannot be sold on execution, made an indorsement thereon by 
yet he may maintain an action of which he covenanted not to briog 
ejectment against the mortgagor, any action against A, or his reprc- 
and those who claim under him. sentatives, for the money due on the 
Jackson ex dem. l^uthill v. Dubois. mortgage, and declaring that the 
4 Johnson's Rep. 216. mortgage was kept on foot, merely 

32 Where A. mortgaged land, in 1800 to protect the title of B. and his 
and a judgment was obtained a« heirs, in the premises. In an se- 
gainst him, and docketed in 1801, tion of ejectntent brought by A: and 
and the mortgage was afterwards his wife against a person claiming 
registered in 1802, and the land under B. it was held, that the co?e- 
having been seized under an exeeu^ nant indorsed on the mortgage was 
tion issued on the judgment, the no satisfaction or discharge of the 
mortgagee attended at the sheriffs mortgage, in law or equit\- ; hot 
sales, in 1806 and bid, without men- the mortgage being unredeemed, the 
tioning his mortgage ; it was held, title under it, set up by the defend* 
that the registry of the mortgage ant claiming nnder B-^ was a good 
was notice to all the warld, and and valid defence* Dmn exd€}rh 
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Jd^niatest v. JftfnkoojL 8 Jofiks. 
12ep. 168. 

Whether the mortgagee is now redeem- 
able, or not, is a question for thd 
court of chaneery to decide. Ibid. 

BQ Lands murt^ased being goifi under 
a judgement aud exeeutioD, are nev- 
ertheless liable to the^ niortgago. 
4 Dallas^ 151. 

37 A subsequent simple contract d«bt 
cannot be recsovefed on a scitefdci" 
as upon a prior mdrtgc^e ; but odly 
the principal, interest, and costs; 
on payntenit of which the! court will 
stay the proeeediugs on the «<<;i« fa. 
1 Dallas^ 14.2. 

38 A mortgage, acknowledged and 
recorded the day after the declara- 
tion of indepcindeneef, by officers ap- 
pointed uAder the proprietary gov- 
ernment, was, ilevertheless held to 
be valid against a subsequent judg- 
ment ercjditor, atid bom fide ^urcha- 
sor, for a valuable eonsideratidu. 
1 Dallas, 438. 

39 A mortgage 6tpart of the proper- 
ty, of a collector of the revenue to 
his surety in his officiacl bond, to in- 
demnify him from his responsibility 
as surety on the bond^ and also to 
secure him from his existing and 

future indorsements of the mortga^ 
gor at bank, is valid against the 
United States, although it turns out 
that the collector was unable to pay 
all his debts at the time the mort- 
gage was .given, and although the 
mortgagee kn^w, at the time of tak- 
ing the miort^ge, that the mortga- 
gor was largely indebted to the IT- 
. nited States. Ifnited States v. Itooe* 
3 Cranch, 73. 

40 ^nere, Whether the mortgagee^ of 
a ship is entitled t6 the freight ? 
Hodgson V. Butts. 3 Cranch, 140. 

41 The possession of the mortgagor 
is not adverse to the mortgagee'. 
Higginson v. Mien. 4 Cranch, 415. 

III. Equity of Bedemptionf Forecid' 

sate, ^c. 

1 Fayitient of interest of thorlgi^ge 
to the survivor^ is good, if he hcM 
VOL* II. 54 


the hoiid or tnortgage-^eed ; oih^r* 
wise of mdrtgage-deed. If mdrt^a-^ 
gee agrees, it is well duririg mort- 
gagee's life, though he hath neither 
bond nor moi'tgaige. And after his 
death if exe($utor agree id it express- 
ly or by implication, ffhitt^ck v. 
fFdltham. 1 Sdlk. 157. 

2 A covenant by a mortgager fo^ 
fdrther a^sufancej shall not joblige 
him to release his equity of redemp- 
tiou. Jitkins r. Uton. 1 L. Baipn. 
36. 

i Third mortgagee buying in the 
fir^t shall be prior to thc^ seconds. 
Basket V. Strong. 2 Str. 689. 

i Where more money is lent to the 
mortgagor, on bond, he shall not re- 
deem on paying th^ bond. Anon, 
in chancery, a SaUc. 84. 

i Where a mortgagee caninot hav6 
a remedy to recover his money, tb* 
ihortgagor cannot compel a redemp- 
tion. Chrey^s Case, in chancery. S 
Salk. 240. 

Where there are two or more mort- 
gages to the same person, the court 
wiU not compel the mortgagee i(^ 
accept of a redemptio'n of one with- 
odt the rest. Roe on the demise qf 
Kaye V. Sdey. 2 Black. 726. 

7 Mortgagee or purcfhasor precedent^ 
though by defective conveyance, 
shall be preferred before assignees 
of commissioners of bankrupt. Tay^ 
lor V. fFheeler, in chancery. 2 
SaUc. 449. 

H If a man mortgage lands, and eov« 
^nants to pay the money, and dies^ 
the personal estate in the mortga- 
gor shalU in favour of the heir, hb 
applied to exonerate the «iortgage ; 
so, though there was no covenant^ 
if the mortgagor had the money ; 
but if 'grandfather mortgages, and 
covenants to pay, and th^ lands de- 
scend to his son, and his son dies, 
having a personal estate and a 8on« 
the son's personal estatei shall not 
gO in aid of this mortgage. A^ 
mortgages his land to B. and after 
sells'it to C for loool. which in- 
cludes the niortgage money ; C the 
purchaser shall pay the morlgagey 
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Ibr he has made it a debt in him- 
> seLf. But it is to be understood 
that this exoneration is not to be 
allowed unless there.be personal 
assets sufficient to paj ail legacies ; 
for the mortgage shall be paid out 
of the land if there be not personal 
assets to pay the legacies ; and if 
by such payment assets fail shorty 
the legatees may make such mort* 
gagee refund. Cope y. Copky in 
chancery, 2 Salk. 449. 
9 If a subequent purchaser or mort- 
gagee ha« notice of a former pur- 
chase pr incumbrance, he shall not 
avail himself of an assignment of 
an old outstanding term, prior to 
both, in order to get a preference. 
Willoughbif V. WUloughhiff in chan- 
cery, 1 Term Rep, 76a. 
no But if he had no notice of siich 
prior incumbrance or purchase^ and 
has the first and best right to call 
for the legal estate, then, if he gets 
an assignment of it, a court of equi- 
ty will not deprive him of hi^ ad- 
vantage. 1 Term Rep,7^Z, 

11 If a second mortgagee lend hi» mo- 
ney upon an estate, ^npon which 
there is an old outstanding term^ 
and has notice at the same time of 
a certain ineumbranee prior to his 
own, the prior incumbrance having 
the best right to call for tfa^ legal 
estate, may satisfy himself of any 
other incumbrances upon the estate, 
although they were hot known to 
the seeond^ mortgagee at the time 
he advanced his money. 1 Term 
Bm. 763. 

12 If one demise an estate for a term 
of years, reservine rent, and after- 
"ivards mortgage the same estate to 
the lessee in fee, and the mortga- 
gee refuses to pay the rent, the 
rent is suspended until the condi* 
tion be performed, or the estate re- 
deemed : during the suspension the 
lessee will be accountable for the 
profits, as mortgagee, toward the 
discharge of the interest and princi- 
pal of the debt : if he voluntarily 
pay the rent, he shall not after- 
ivards be aoeoontable as mortgagee 


for the profits of the same tnse; 
MwaU et aU Mms. v. Wr^iL 
8 Jdass. 138; 

13 After an assignment by the mort- 
gagee of an estate mortgaged, the 

. action to foreclose the mortgage 
must be brought in the name of the 
assignee. Hould v. Newman, & 
Mass, S39. 

14 Where u,iona bill in equity brought 
by a mortgagor for possession of 
the tnortgaged premises, it shall 
appear that there is a ballance doe 
from the n^ortgagee to the mortga-^ 
gor, the latter cannot have judg- 
ment and execution for such balance 
upon his bill in equity ; but is put 
to his action at law. Taylor v. 
Townsend et al, 6 Mass, 2G4. 

15 If two distinct closes are included 
in a mortgage, and the mortgagor 
conveys the closes in fee to di&rent 
persons, by whom they are held in 
severalty, the mortgagee must have 
two several writs of entrv to fore- 
close the -mortgage. Taylor et aU 
V. Porter, 7 Mass. Z^5, 

But in such case the mortgagee shall 
have judgment on each .writ, unieser 
the whole mortgage money be paid. 
Ibid, 

If either grantee pay the whole money, 
the mortgage is discharged as to 
the others^ who shall be holden to 
a reasonable contribution to him,' 
who so pays. Ibid, 

16 A mortgage not registered has a 
preference over a subsequent judg- 
ment docketed; but if the land 
should be sold by the sheriff on an 
execution, under the judgment, prior 
to the registry of the murtoige, a 
^orm^e/e purchaser, at the sheriff's 
sale, would be protected against the 
mortgage. Jackson^ ex dem, Tuth- 
ill V. liubois, 4 Johns, Rq), 216. 

17 A purchaser, having notice of a 
mortgage, is bound by it, though it 
was never recorded. 4 Dallas, 14$. 

18 A decree for the sale of mortgage 
ed property, on a bill to foreclose 
is a final decree, and may be ap- 
pealed :from. Bay r. Law,^ 3 
Cranch, 179^ 
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lY. Other points rdaiive te, 

± A tenant under a lease irom the 
mortga^r, prior to .the mortgage^ 
shall not set it up against the mort- 
gagee in ejectment, if he has notice 
that the mortgagee only means to 
compel him to attorn. WhUe .v. 
Hawkins, 1 Doug, 23^71. 

^ Principal and interest^ &c. upon a 
mortgage, referred to the master on 
the 4> and 5 of Ann. Skinner. v» 
Stacy, 1 fVils, 80. 

.3 The conditional judgment in an 
action upon mortgage shall be for 
the almount of the principal and in- 
tefVst due, though it exceed the pe- 
nalty of the bond. 2 Mass, 118. 

'!03 Where mortgagor assigns the 
land mortgaged to two or more te- 
nants to hold in common, if they 
resist the entry of the mortgagee, 
or drive him to -his action .to fore- 
close, each assignee is to be eensid- 
;ered as a deforciant of the whole. 
Taylor ^ at v. JVter. .7 Mass. 

:^ The notice of sale of mortgaged 
premises, pursuant to a power un- 
der the statute, may be postponed 
to a future day^ provided notice of 
the postponement be also inserted 
in the gazette, and put up on the 
court-house doer ; and it seems^ that 

. it is not necessary to give a further 
notice of six months of such post- 
ponements Jackson^ ex dem. Ro' 
gers et at, »v. Clarp £t aL 7 Johns. 
Itep. 217. ' . 

JBut where notice of sale was given in 
Feb, to take place on the 12th of 
^ug* following, which was duly 
published, &e. and in June a notice 
was in the gazette, that the sale was 
postponed to the 3d of Sept. but 
notice of the postponement was not 
put up at the court-house door, and 
the sale took place on the i2th of 
August^ pursuant to the original no- 
tice ; it was held that the sale was 
irre9;ular and void. Ibid, 

B The estate of the mortgagor is the 
real estate at law, and the widow 
of the mortgagor may recover her 




dower out •f the lands mortgaged 
and the tenant deriving title, by 
mesne conveyance from the husband 
of the demandant, cannot deny the 
seizin of the husband, nor set up the 
mortgage, as a subsisting title, there 
-having been no foreclosure, or en- 
try by the mortgagee. CoUivs v« 
Tarry. 7 Johns, Uep, afTS^ 
A purchase of the mortgage from the 
mortgagee, is, in effect, a discharge 
of this mortgage, in favour of the 
title under 4he mortgagor. Jbid. 


MORTMAIN. 


I 


1 Benefactions to the Universities, 
how far within the statutes of Mort- 
main. Case cf Christ^s ColUgej 
Candnidge. In Chancery. ± Black. 
90. 

Devise for the benefit of particular 
fellows, good within the statute of 
9Q.2. Ibid. 1 Black. 92. 

:Devise to colleges, as trustees for oth- 
er charitable uses, Told, Ibid. 1 
Black. 92. 

Exception of statute 9 O. 2, extends 
only to eolleges then established. 
Ibid. 

2 Where successive rectors had been 
in possession of laud for above fifty 
years past ; but in an action for di- 
lapidations brought by the present 
against the late rector, it appeared 
that the absolute seizin in fee of the 
same la^d was in certain deviseea* 
since the statute 9 6. 2, c. 36, and 
that no eonveyance was enrolled ac- 
cording to the first section of that 
act, nor any disposition of it made 
to any college, &c. aecording to the 
4th section ; held that nopresump- 
tton could be made of any such 
conveyance enrolled (which if it 
existed the party might have shewn) 
and consequently that the rector 
had no title to the land ; as the sta- 
tute avoids all other grants, &e. in 
trust for any charitable use made 
otherwise than is thereby directed ; 
although in fact it appeared that one 
of those d^isee» was the then reetdb 
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and ilutt At title to the reetorr was 
ID Balid college, Oxford, frright 


MOTION, 

I What regularly is to be had oa 
plea ought not to be takeo up on mo- 
tion. James v. Penrice. Lofft^ 65. 

What is hard and unfavourable, in a 
view to conseienee and equity, the 
court will qot suffer to be taken up- 
on motion. lbid» 

^ Motion to stay proceedings till Che 
(event of a petition touching -the 
cause depending in parliament refu- 
sed. Society of Gray^ Im» i^^» 


MULATTO. * 

A mulatto is a person begotten be« 
tween a white and a black. Med-^ 
way tr. J\ratick. 7 Mass, 88. 

l!*he issue of such a person and a white 
is not a muli^lto. Ibid» 


MURDER.. 

i It lies npon the slayer to extenu- 
ate the fact of killing, which prima 

^ facie is always murder. If •9. and 
B. have a sudden quarrel, and blows 
pass, and then there appears a suf* 
ncient time for the parties to have 
cooled, and afterwards J?, kills B. 
it is murder. It is the province of 
the judge from the circumstances of 

- the case to determine what is mal- 
ice, and whether the killer had a 
suHicient time to cool. If ^, says 
he will revenge himself of B. or 
that he will have his blood, this is 
express malice against J?., and if a 
killing ensues it is murder. The 
King V. John Oneby. 2 Str. 766. 

2 If a stroke be given at sea, 
and the party dies in Ireland, (^, 
Where shall the murderer be tried? 
The King v. Farrel, 1 Black. 459. 

6 If ft gaoler confines his prisoner a- 


gainst his will in an unwholeson* 
room, without allowing him the 
necessaries of a chamber pot, &e. 
whereby he contracts a distemper by 
which he dies, this is murder by du- 
ress in the party doing it. But if 
the verdict finds that the principal 
• knew the condition of the room for 
44 days before the death of the de- 
ceased, and that he was, within that 
time, once present, ^' and saw the 
deceased under the duress of the 
said imprisonment, and turned a- 
way," sufiiciept facts are not found 
to amount to murder in him. In 
criminal cases the principal is not 
answerable for the act of his depu- 
ty. The accidental presence of the 
principal does not revoke the pow« 
er of his deputy ; he must also 
have an intention of executing the 
ofiBce. The King v, John Buggins. 
2 Sir. 882. 

4 On a special verdict principals in 
the second degree cannot be affected 
nnless the jury find expressly that 
they were actually present, or that 
some acts were done by them which 
unavoidably shew that ihej were 
present, or that they were of th» 
same party, on the same pursuit, 
and under engagements and expec- 
tations of mutual defence and sup- 
port from the person who did the 
fact. Rex v. Borthtvick, 1 Doug. 
207, 

If several are indicted, ^, as giving 
the blow, and the others as present 
aiding and abetting, evidence that 
one of the others gave the blow, and 
that ^, was only present, &c. will 
support the indictment. 1 Douglas^ 
207, n, 

5 The killing of a man may be mur- 
der, although he had striken the 
person who killed him before the 
mortal wound was given. A transf 
port of passion shall never make 
the killing of a man manslaughter, 
unless it deprived the party of his 
reasoning faculties from the time 
when it was raised until the giving 
of the mortal wound. The King 
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V. Oneby, . 2L,Raym, 1480« Str. 
766. 
It is miirder in a gaoler, or any 
person employed under him, to 
cause a prisoner's death by dui^ess. 
It is duress to put a prisoner against 
his uili in an uniivkolesome room. 
Seeing the prisoner in such room, 
und permitting him to continue there, 
M ill not make a gaoler answerable for 
the duress, unless he knew the pris- 
oner was there against bis will. 
Hea; v. Iluggins, 2 L» Baym. 1^74. 

2 Str, 882, 

7 Murder not bailable. Jlnanymous. 

3 Salk. 58. 1 Satk. lOl-. 

8 If several make a riot, and a man 
is killed, they are all principals in 
the murder. The Queen v. fVaUis, 
at t le Old Bailey. 1 8alk. 334. 

Of murder and manslaughter. 

CommonueiUh v. Drew et al, # 
JIass. 391. 

10 What facts amount to manslaugh-^ 
ter, and not murder, and vice versa, 

4 Dallas^ 125, 145. 

At When the mortal blow is given at 
sea^ aud t le death happens on shore, 
in a foreign country, it is not mur- 
der cognizable by the courts of the 
United States under the act of Con* 
gress. 4 Dallas^ 429, 


N 


NAME. 

1 A man cannot have two christian 
names. Evans v. King. WUleSf 

054. 

Q The law recognizes but one ehris- 
tian name, and the omission of a 
middle letter, or middle name, is not 
a material variation. Franklin v. 
TaUmadge. 9 Johm* Bep. 84, 


NAVAL STORES. 


W. 8, e. 41, ••S: 9 G. 1, e.8, s. 4 ;. 
ajod 17 G. 2, e. 40, s. 10. B. v. IF. 
Bland. B Term Bep. 370. 

And a delinquent may be adjudg* 
ed under those statutes to pay th« 
whole penalty of 200l. and ^Ae costs. 
B. v. Chappie. 5 2'erm Bep. 371, fu 

One convicted upon the statute 9 
and 13 W. 3, c. 41, s. 2, of having 
unlawfully in bis possession, or con- 
cealing, the King's naval stores, 
cannot since the statutes 39 and 
40 O. 3, 0. 89, ft. 2, be sentenced to 
hard labour. The King v. Bridge 
$8. 8 £ast^ 53« 


NAVIGABLE MVER. 

1 The right to the soil of a naviga- 
ble river belongs, by presumption of 
law, to the king, net to the owners 
of the adjoining land. Bex t. 
Smith. 2 Doug. 441. 

2 The publie are at common law in- 
titled to towing paths on tH|Pbanks 
of navigable rivers. Yawng v. 

1 L. Baym. 728. 


NAVIGATION SHARE. 

By a navigation act the shares were 
declared to be vested in the subscri- 
bers, their executors, and assigns, 
with power to the subscribers (0 as- 
sign their shares ; and a committee 
to be appointed under the act wero 
authorised to make calls on the 
proprietors of shares at such time 
as they should think fit ; held, that 
an original subscriber is not liable 
for aoy call made by the committee 
after assigning his share. The Hind'* 
derHleld Qmu Company r. Buckley, 
7 Term Bep. 36. 


A person convicted of concealing 
naval stores may be adjudged tei 1 
pay a penalty of 200l.,or to be pun- 
ished corporally, at the ejection of 
the court, under statutes 9 and 10 


NAVY. 


If there was bo reasonable ground 
of suspicion that the vessel was tra** 
ding contrary to law, the comman- 
der of at United dates'* ship of ^v^r. 
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who seizes and sends her in, is lia- 
ble fur damages. Murray v. C^ar- 
ming Betsey, 2 Cranclij 64. 

^utere. What degree of arming con- 
stitutes an armed vessel ? Ibid, 

2 A commanding officer of a ship of 
war of the United States is not jus- 
tified by the instructions of the Fres^ 
ident of the United States^ if those 
instructions are not warranted by 
law ; but is answerable in damages 
to any person injured by his execu- 
tion of those instructions. Little v. 
Barreme, 2 Cranchj 170, 

.3 The .eammander of a United 
States^shi^ of war, if he seizes a 
vessel on the high seas, tri/Aozi^|7ro- 
bable cause^ is liable to make resti- 
tution in value, with damages and 
costs, even although the vessel is 
taken out of his possession by supe- 
rior force : and the owner is not 
hound to resort to the recaptor, but 
may abandon and hold the original 
captor liable for the whole loss. 
Ma^ V. Shattuck* ^ Cranchj 458* 


NEGRO. 

A negro cannot be sent out of the 
kingdom of England against his 
wili. Somerset v. Stewart, Loffty u 


NE EXEAT REGNUM. 

.^e exeat regnum to stay W%, going to 
Scotland since the union* *inon» Ifi 
Chancery, 2 Salk, 702. 


3 Where a place is made inateriftl 
by the defendant's plea, he must 
shew it with certainty. Helvis 
V. Lamb. 2 SaUc. 463. 


NEW.JERSEY. 

On the 4th of October, 1776, the State 
of ^eW'Jersey was completely a 
sovereign and independent State^and 
had a right to compel the inhabit 
tants of the State to become citizens 
thereof. M^Ihaim v. Cooce. 4 
Cranchy 209, 


NEWSPAPER--EV1DENCE OF 
PUBLICATION. 

An affidavit made and signed by the 
printer and publisher, and proprie- 
tor of a new^pap^r, as required by 
statute 38 G. 3, c. 78, which affida- 
vit contained the names of the par- 
ties, the place where the-paper was 
printed, and the title of it ; togeth- 
er with the production of anewspa- 
,per, tallying in. every respect with 
the description of it in th^ affidavit:; 
is not only evidence by that act of 
the publication of such »paper by 
the parties named, but -is :aUovevi- 
denee of its .publication jn the^coun^ 
'ty where the printing ^of it is de^ 
scribed to be : and this upon the 
trial of an information for a libel 
contained in such newspaper. The 
King V. Hart and White. XOjSastfi 
94. 


NEW ASSIGNMENT. 

Where defendant by plea makes a 
transitory trespass local, the plain- 
tiff may make a new assignment. 
Ckfke V. Evans. 2 Salk, 453. 

To a justification in trespass un- 
der a right of way, a replica,t]oa 
that the trespass was committed eX' 
tra viam in another part of the 
el (ISO, is a good new assignment. 
Beston v# Hayward. 1 £. Baym, 91. 


NEW TRIA5U. 

I. In Civil Cases, 
II. In Criminal Cases, 

I. In Civil Cases. 

No new trial in a writ of right uu^ 
less the verdict be flagrantly wrong. 
TysseUj Esq, ikman^tntf v. Claiics 
Tenant. 3 Wilson^ 041. 2 Black, 

V%1» / 
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2 New trial granted upon payment 
of costs by plaintiff, io that the ju- 
ry had drawn a wrong conclusion on 
facts admitted on both sides. Bright 
JSxecuior of Hannah Crisp, Widwv, 
V. Eynon. 1 Bwrr. 390. 

3 Upon a new trial the record of ni^ 
si pritis mast be entered in the plea- 
dings exactly as they were entered 
on the former record. Harper t. 
Davy, 1 L. Raym, 610. 

4 New trial shall not be granted e- 
ven where the jury have found for 
the defendant against evidence, if 
plaintiif appears to have received 
MO injury. Dr. Burton v. Thomp- 
son. 2 Burr. 6^}:, 

5 A new trial cannot be granted af- 
ter a trial at bar, though the verdict 
was against evidence. In ejectment, 
though the jury find for the plain- 
tift* against evidence, yet if the 
court refuse to grant a new trial, it 
will not stay the entry of the judg- 
ment until the defendant can bring 
a new ejectment. Argent v. Sir 
Marmaduke Darrell, 1 L, Saym, 
dl4f. 8alk. 648. 

In an action for a malicious prose- 
cution, verdict in favour of the cfe- 
fendant refused to be set aside, 
though against evidence, the suit 
being of a criminal naliH'e. J^Torris 
V. Tyler. Cowp, 37. 

7 In personal torts the court will sel- 
dom grant a new trial for excessive 
damages. Gilbert v. Burtenshaw, 
CowpeTj 230. 

% 'New trial denied after Irial at bar, 
Feniviclc v. Grosvenor. 2 8aUceldj 
650. 

• No new trial in inferior courts* 
The Case of the Mayor and JUder^ 
man of Bristol. 2 Sal/c. 650. 

10 New trial for excessive damages, 
and the same damages given, and 
third trial refused. Clark v. UxalL 
2 8ak. 6*9. 

11 New trial for misdirections. Anon, 
2 Salk. 649. 

13 No new trial as^ainst the equity of 
the cause. Smith v. Page. 2Salk, 
644. 

13 New trial or writ of inquiry not 


granted for two small damages, un- 
less where there is a trick. Anon. 
2 8alk, 647. 

14 In case for negligently keeping 
his fire, a verdict was found for the 
plaintiff, and a new. trial granted; 
but per Cur. had a verdict been for 

' the defendant we would hardlj 
granted a new trial, because it is. a 
hard action. Ifunkley v. Wade, ft 
Salk. 653. 
A new trial cannot be granted after 
the plaintiff has been nonsuited, and 
the nonsuit recorded. 

15 An indorsement by the obligee of 
the receipt of interest upon a bond, 
within 20 years after the date, and 
the like time before the commence- 
ment of an action upon it, is admis- 
sible evidence to rebut the presump- 
tion, arising from the age of the 
bond, that it was paid. Serle t. 
Barrington, 2 L. Raymond, 1370. 

16 New trial granted for the absence 
of counsel or evidence. Anonymous. 
2 Salk. 645. 

17 A new trial was granted upon affi- 
davit that the foreman declared the 
plaintiff should never have a verdict 
whatever witnesses he produced. 
Hunt V. The Hundred of Hertford, 
2Sidk.^4>5. 

18 The court never, or very rarely, 
granted new trials in actions for 
words. Anon. 2 Salkeld, 644. 

19 A motion was made for a new tri- 
al, because the defendant, having 
pleaded composition with his cre- 
ditors, had forgot to carry down 
witnesses at the trial to prove the 
subscribers^ hands. Sedper curiamf 
it was denied, bQ|Ruse the plaintiff 
sued for an honest debt. King v. 
Alberton. 3 Salk. 361. 

20 New trial rarely granted in hard 
actions. Sparkes v. Spicer. 2 Salk* 

648. 

21 New trial shall not be granted in 
hard actions where the verdict is for 
the defendant, though contrary to 
evidence. No new trial after ac- 
quittal on a criminal prosecution, 
though the proseeutor^s witnesset 
are kept baeK by a trick. Smith y* 
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Frampto% or Bramston. 1 L. Raytn* 
62. SaJk, 611'. 

22 Nev^ trial not granted merely be- 
cause the ease is an hard one. 
Beavely,y, Manwaring^ Esq. fVaUcer 
etal. 3 Btirr, 1306. 

23 Trespass a<;ain%t several defend- 
ants, the plaintiff had a verdict, but 
as to one of them, it was against ev- 
idence, no ne>v trial was granted. 
Be.rrln^torC$ Case. 3 8alk. 362. 

dif The court will grant a new trial 
under particular circumstances, af- 
ter the four days ar^ elapsed. Birt 
V. Barlow » 1 Doug, 171. 

^ Andut any time before judgment. 
Rex V. Oough. 2 Doug, 797, 798. 

26 No motion for new trial after mo- 
tion io arrest of judgment. Tarher* 
vil V. Stamp. 2 8alk, 6t7. 

27 Where- there is a bill of excep- 
tions, a new trial shall not be mov- 
ed for on the same point of law as 
is contained in the bill. Fahrigas 
r, M9styn, 2 Black, 929. Cowp* 
161. Loffb^2^2, 

In personal torts the courts will very 
rarely grant a new trial for exces- 
sive damages. X6i(f. 929. dndCowp. 

230. 

23 New trial shall not be granted be- 
cause the counsel of the party ap- 
plying thought it prudent to omit 
material evidence which they had 
in their briefs ; nor because anoth- 
er jury in a cause nearly simitar, 
upon hearing that evidence, gave a 
ditterent verdict. Spong v. Hog, 2 
Black, 802. 

29 Where there are two contradicto- 
ry verdiets, and the latter is satis- 
factory to the co^t, the losing par- 
ty is not entitled by any rule or 
practice to a third trial. Parker v. 
drtselL 2 Black. 963. 

80 A subsequent confession of a jury- 
raan to the defendant's attorney, 
that the jury drew lots which six of 
them should determine the verdict, 
and not otherwise proved to the 
court, no ground for a new trial. 
Jtiflet V. Jewel, 2 Black. 1299. 

31 No new trial, where the verdict is 
not contrary to evidence or law, 


though contrary to the judge^s opitt^ 
ion. Uavkeif v. Trotmnn. i Black* 
1. And Anon, 1 JVils, 22. 

32 Where the plaintiff refuses to be 
nonsuit, contrary to the opinion of 
the judge, new trial (if granted) 
shall be without costs. If he sub-* 
mits to an erroneous nonsuit, it shall 
be set aside without costs. Pochin 
V. Pawley-> 1 Black. 670 5 and Rice 
V. Skute. 2 Black. 698. 5 Burr. 
26 11. 

33 New trial granted upon verdict, in 
favour of defendants, who had un- 
dertaken to honour the bill of ex- 
change ; plaintiffs should draw upon 
them. PiUans ^ Rose v. Mierop S[ 
Hopkins. 3 Burr. 1663. 

34 Where a verdict on an action for 
words is given for a defendant 
clearly against evidence, yet if the 
damages on a right verdict mast 
have been very trivial, a new trial 
shall not be granted. Mxrsk v. 
Bower. 2 Black, 8.1 1. 

35. After a full trial by a competent 
jury, if no fresh light can be thrown 
in, a new trial shall not be granted. 
Camden v. Cowley, i Black. 4 18. 

36 Surprize may be, not must be, a 
ground for a new trial. Edie and 
L%ird V. The Eist^India Company. 
1 Black. 295* 

Where a new trial shall be without 
payment of costs. Ibid. 

37 New trials in ejectments not usual- 
ly granted, where there is a verdict 
for defendant; otherwise, if a ver- 
dict for plaintiff. Lessee of Clyniet 
y. Littler, l Black. 3if8. 

38 New trials may be granted in ac- 
tions for torts, in case of outrageous 
damages. Sharp v. Brice. 2 Black, 
942. 

39 Diseovering of new evidence by 
the attorney of a defendant (execu- 
tor) then absent from England^ 
though in. the actual custody of the 
attorney himself, yet not known bt 
him so to be, is a ground for a new 
trial. Broadhead v« Marskali. 2 
Black. 955. 

40 The court will not grant a new tri- 
al for excessive damages in a ease 
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1)1 fori, antesH Ihey be oiitrapfeoasly 

disproportioned to the nature of the 
. • iiyury, or,the eircamstiiDced df the 

party. leith v. Fopel 2 Black. 

1327. 
4it New tri&I granted, qnedtioil never 

having been fully before the jury. 

Rexy. Mdden. 4 BUrr: 2iB3, 
it2 New trial may be granted after 

two concurring verdicts. Goodwin 

V. Gibbons 4 Burr. 2108. 

43 No new. trial on a Writ of rights 
except the verdict be flagrantly 
wrong. Ti/ssen v. Clark. 2 Black. 

941. 3 Wlls. 941. Loffty 496. 

44 No new trial where, on an action 
of debt, the verdict was only for 
part of the sum demanded, bein^ 
ivhat was justly due. ^ylett v. Lowe. 

2 Black. 1221. 

45 New trial granted, subornation o^ 
witnesses having been discovered 
since the former. Fabrilius v. Cock. 

3 BUrr, 1771* 

46 It is not every mistake of agents^ 
eounsel^ or witnesses, that furnishes 
a ground for a new trial ; but the 
real merits of the cause not bein^ 
satisfied. Coate t. Thackeray. 
Lqfftj 161i 

47 New trial ought not to be granted 
;nerely for the sake of turning the 
party round, but where substantial 
justice cannot be otherwise obtained. 
Goodtitle Vi Bailey. 1 Cowp. 597. 

4S A new trial will not be granted in 

every case where the verdict is a- 

. gainst evidence, dnon.^ I^ff^9 146^ 

'391,457,529. 

49 To grant a new trial supposes, at 
' least, that the verdict was agaiilst 

evidence, or the evidence improper 
to have been laid before the jury. 
Rex Vi Currill Sf others. Lofftl 15*6;. 

50 Upon a new discovery, never too 
late to move, if you apply in regu- 
lar time after the discovery. Anon. 
Lofftj 160. 

£1 Insufficiency of counts &(rouud, for 
arrest of judgment, not of new trial. 
LoP^ 371. 

92 The court will not grant a new tri« 
al where the jury have found a:- 
gainst the form, though they have 


been wrong in so doing, if they 
have found according to the merits 
. and dubitantial justice, iinonymoins* 
, Lofftj52l. 

03 Where the evidence is positive; and 
greatly preponderates on one side^ 
the court will not incline to grant a 
new trial in the first instance, biit 
you may indict the witness of per* 
jury. fVheatly v. Edwards. Loffty 
87. » 

04 Where a persoh insures^ and after-* 
wards the vessel is lost, and hd 
writes after the loss to increase tho 
insurance, and the letter is dated ort 
a night when no post goes out froni 
the place, and the next day in the 
public papers of the place the losn 
appears, and the person applying t(> ; 
increase the insurance does not with-' 
draw th^ Icftter^ nor give notice of 
the loss ; this is so suspicious, tliafc 
in a ciise with these circumstanced 
where there had been a verdict for 
the defendant, who obtained the in<* 
creased insurance^ the court grant-* 
ed a new trial; Anori. Loft, 212. * 

05 It seems where & special case hatf 
been reserved, a new trial has been 
granted without previously setting 
aside the verdict ^nonymouSn 
LoWty 451. ^ 

06 No new trial for spiallness of dam^ 
.ages. Barker v; Sir fFalston Dix" 
U. 2r8tr. 1001; 

07 New trials may be had in itjeet-* 
ment, and after a trial at bar* 
Smith on detnise of Dormer r. Park* 
hurst S^ another. 2 Str. iib5. 

is No new trial wherci there is evi-« 
' dence on both sides. Asi^ey v. Jish'^ 
' let/. 2Str. 4142. 
09 New trial to be moved it^ithin four 
days. Anon. Lofft, 230. 

60 New trial refused where the issu* 
delivered varied from fl^e record 

. {yitium clericL) Mather y. Bunker •. 
2 Wils, 243. 

61 A new trial granted to,, plaintiff 
without costs, he havijng been ihH 
properly nonsuited. Bu^caU Sf oth' 
ers, assignees of ThicJcpenny^ a bank-' 
ruptj V. Ho^f^. 8 fVils. 146. 

62 A new trial was refused^ though 
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the «Iiief jattiee repelled that the 
ftrength of evidence was agaiast 
the yerdiat» Sioain y. HalL 3 fFU$* 
40. 

es A new trial granted, although 
there was e?tdence on both sides^ 
beeaase all the witnesses subseri- 
hing to a release were not called 
and examined, &c« M\nris y. Free* 
nuitt. 8 FFili, 38. 

64 A new trial never granted for 
want of evidenee which might have 
been produced at the trial. Ctmke 
V. Bm*}f. i Wils, 08. 

46 In trespass, defendant prescribes 
for a way over the close in whieh, 
&c. and mistakes the terminus aqua 
in his plea ; verdict for the defen- 
dant. The court refused to grant a 
new trial, the merits having been 
tried. Sampson v. Appteyari. Z 
Wilson^ 272. 

ta Avowry that defendant took the 
cattle damage /easanf. Plea in bar, 

. the place in whieh, &e. is part of 
Easkfidd^ that plainttlT is seized of 
ten acres of land in B. and claims 
common of pasture tn Bastfveld for 
a certain time, and at a proper 
time to put in her eattle. The de- 
fendant replies, that there are in B. 
two fields, Bad and West Field, 
and that the owners thereof inter- 
eommon, while they lav not inclosed 
for a certain time ; that there is a 
eustoni to iaelose, and that such in* 
closure is freed from common of a- 
ay other person, and that the person 
so inclosing thereby frees and dis- 
charges all the uninclosed from all 
common in resnect to such land in- 
closed ; that lie inclosed the place 
hi whicb^ 8ce. whereby all the unin- 
closed landa were freed from his 
said right of common; and that 
the place inclosed, onght to be fi'ce 
from common of ^ny other person^ 
and that the ci^ttle were there of the 
plaintilTs own wmi% after the said 
inclosore doing damage. Plaintiff 
rejoins, that she put in eattle till de- 
fendant took them of his own wrong, 
and traverses the custom to inclose, 
&C. upon which traverse issue waa 


joined. Verdict tor plaiolitf. A 
new trial ordered for misdirection 
of the judge. How {Widow) r. 
Strode. % WUson, m%. 

67 A single admittance to a copyhold 
is eyidence to prove the custom 
of a manor for lands to de- 
scend to the youngest nephew; 
which contradicting the evidenee on 
the other side, tlie court refused a 
new trial. Doe on dent, of Mason 
y. \Mason. 3 Wilson, 63« 

68 A new trial will be refused, al- 
though the verdict be against evi- 
dence, if the action be a yexatievs 
one. JUacrow v. Hull. 1 Burr. 
11. 

69 Though the verdiet be against evi- 
dence and the strict rule of law, yet 
a new trial shall not be granted 
merely to gratify litigious passions, 
upon every point of swnmumjus, or 
in bard actions, or after unconscion- 
able defences. FarewelL Esq. v. 
Chaffey and others, l Burr. 54. 

70 Benefit of new trials. Hodgson v. 
Richardson^ 1 Blade, 464. 

71 A new trial granted in a civil case 
in the time of Ed. 3. 6 Term Mep. 
623, n. 

73 Value and importance are not of 
themselves sufficient grounds for 

franting»a new trial, nnless there 
e also some doubt in the qoestion; 
though they frequently weigh in ob- 
taining a rule to shew cause why 
there should not be a new triaL 
Vernon v. Hankey. 2 Term Bep. 
118. 
7!3 The court will not grant a new 
trial to let the party info a defence 
of which he was apprised at the 
first trial. 2 Term Bpp, Its. 

74 A new trial refused which wonld 
have given the defendant an oppor<* 
tunity of proving the illegality of a 
policy, which was not illegal on the 
face of it ; for he should have 
shewn it on the trial. Gisi v. Md» 
son. 1 Term Bep. 84. 

75 An objection to the competency of 
witnesses, discovered after a trial, 
is not a sufficient ground of itself 
for granting a new trial : bat it 
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may have some i¥e%ht with tlie new trial was refused to be mntei 
court where the party applying ap- on a question of law, the justice and 

?ears to have merits. Turner r* conseienee of the case being iti^h 

"learte. l Term Bep. 717. the yerdict. Cox v. XUchin. 1 

76 Where a new trial was granted up« Bos. 8[ FulL 338. 

on a new ground, not opened at tho 84 Where a new trial is moved for 

first trial, it was ordered to be up- on the eround of a misdirection ia 

OB payment of costs. SuUon y. point of law, if the court see that 

Mitchell. 1 Term Rep. 20. jastiee has been done between the 

77 The court may in any case grant parties, they will not set aside the 
a new trial upon the ground of ex^ yerdict, nor enter into a discussion 
eessiye damafi^es. JDuckerx. Wood. ^ of the question of law, Edmonem 
1 Term Rep. -^7. r. JtatnelL 2 Term Rtp. 4. 

78 In an af^tton on the ease for diver- '^^ On a motion for a^ new trial by a 
ting the plaintiff's watercourse) ^defendant, in an action against him 
where the jury under circumstances ^or goods deliyered to the ase of a 
of aggravation, gave SOOOl. dama- ithird person, on his undertaking to 
•ges, the court eranted a new trial see the plaintiff paid, the court will 
on the ground that the damages gi* 'take into eonsideration, not only th« 
ven greatly exceed the amount of expressions used, but (he particota? 
the injury proved : bat they direct- aitoation of the defendant at the 
ed that (the former yerdict should time of his andertaking, and the a- 
stand as a security in the meantime mount for which he will thereby be 
for the damages >vhieh might be ^made liable. jjKfeofe y. Temple. 1 
given on th'3 second trial. Pleydell Bos. S^ PuU. ±98. 

V. Lord M^rckegter. 7 Term Rep. 3^ If the testimony of witnesses on 

^ ^^- whiph a verdict has proceeded, be 

:7» The court will not grant a new ibuiided on, and derive its credit 

trial in an action for criminal con- irom, particular circumstances, and 

yersMipP merely because thedaiYia- those circumstances he ajterwarda 

ges appear fto them to be excessive. elearly falsified by aflSdavit, the 

JhibeyUy^y.Ottmdng^ A Term B^ court will grant a new trial, iis- 

^5i. ,ter one^ Sfe. y. MundeU. ,1 Bos. df 

'30 But if, in such action, they are AiU. 427. 

satisfied that the jury acted under '&7 It is no ground for the eonrt to 

the influence of undue motives, or grant a new trial that a witness 

of gross error or misconception, called to prove a certain fact was 

they will. Chambers v. XkmjUld. rejected on a supposed ground of in- 

6 Term Rep. 244. competency, where another witness 

61 A new trial will be granted on ae- who was called established the 

count of exeessive damages in an same fact, which was not disputed 

action for an assault and battery. by the other side ; and the defence 

Jones y. Sparrow. 5 Term Ue^ .proceed upon a collatteral pointt 

ports^ ^el7. upon which the >yerdict iturned.. 

^3 The court of K. B. said, that Edwards y. Evans. ^East^^bU 

where the jury had found a verdict 88 Defendant brought a writ of error 

for the plaintiff upon a presumption on the first day of term ; obtained 

contrary to evidence, the eonrt will a rule riM for a new trial on the se- 

uot grant a new trial, if the plain- cond ; and justified bail in error be- 

tiff be entitled to recover in con- fore cause shewn ; this was held to 

science and equity. Wilkinson v. be no objection to his supporting the 

Tatfm. 4 Term Rep. 468. rule for a new trial, as a point of 

83 So in the court of C. P. where no importance was depending, which 

point had been saved at the trial, a would have been shut oiit in Xh^ 
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eaart of error. Haminett Sf al y. 
Yea {Bart) 1 Bos. Sf Pull, 149, n. 
^9 The court will not hear an argu- 
ment on a motion for a new trial 
unless the mption and reasons are 
filed in the ease. 1 Mass. 202. 

90 New trial not granted where sub* 
stantial justice has been done by 
the verdict. 1 Mtss. 237. 

91 Nor where the party moving for it 
has a ri£^ht to review, unless he wiU 
relinquish that right. 1 Mass. 237. 

02 The court will grant a new trial 
for gross misbehaviour in the jury. 
1 Mass. 641. 

Id a' motion for a new trial for mis- 
conduct in the jury the* court will 
examine a juror as a witness to the 
fact, tbid, 

93 The court will gra^t a new trial, 
where evidence has been rejected 
by the judge, which was proper to 
have been received under one count 
of the declaration; "although such 
count was not relied on, nor read 
by the plaintiff at the trial, a gener- 
al verdict having been giyeu for the 
plaintiff on all the counts. Middle^ 
Sesc Canal v. McGregore, 3 Mas3(. 

124. 

9.4 Where in assumpsit the defendant 
had brought into court what she 
supposed justly due on the action, 
and cost up to the time ; it appear- 
ed on the trial, that she had brought 
in too little by forty one cents, and 
the judge directed the jury that 
they might still find a verdict for 
the defendant, if the balance ap- 
"peared to them a mere tij'ifle ; and 
they found accordingly; a new tri- 
al was granted fur the misdirection 
of the judge, but upon terms as to 
costs. Boyden v. Moore^ Mmx. 5, 
Mass. 365. 

95 Where there was a bil^ of excep- 
tions to the rejectinn of evidence on, 
a trial in the common pleas, anct 
upon error brought in this eourt the 
evidence was deemed admissible, a 
new trial was ordered at the bar 
of this court. Ejsyes v. Stone, a 
Mass, 391. 

88 Where upon a trial; a material 


paper, not read to the jury in evi^ 
dence, had been given them by mis- 
take, a new trial was granted with- 
out costs. Wh^ey v. tFhitman. 
B Mass. 405. 

97 Where a witness on trial was not 
unexpected by the party, against 
whom he was produced, and his 
character was discredited ; the court 
will not grant a new trial on the 
ground that the party has since the 
trial discovered further evidence of 
his want of credit. Hammond y. 
Wadkams. 5 Mas^. 853. 

98 Nor will a new trial be granted, 
as on a verdict against evideneei 
where the testimony is given oa 
both sides, which is irreconcilable, 
unless the verdict be manifestly a-; 
gainst the weight of evidence. IMd. 

99 Where the evidence at the trial 
differs from the declaration, in a 
part not constituting the gist of the 
action, the court will not send the 
cause to a new trial*. Cunningham 
V. KimhaU^ 7 Mtss, 65. 

100 A want of recolleetion of a fact 
which by due attention might have 
been remembered is not a ground 
tor granting a new t|ial. Band ▼. 
Cutler. 7 Mass. 205. 

101 If upon trial the judge, thinking 
the plaintiff's evidence insufficient 
to support his action, stops the. de* 
fbndant from producing his evidence, 
and the jury notwithstanding find a 
verdict for the plaintiff, the court 
will set aside the verdict without 
the defendant's waiving his right of 
review, he in fact having had no 
trial. Dunham et al, y. Baxter. 4 
Mass. 79. 

102 Where upon a trial by jury, the 
judge, thinking the evidence clear 
for one of the parties, omits to suni 
it up to the jury, and they find a 
verdict for the other party, a new 
trial is granted of course. Page v. 
Potter, 6 Miss. 459. 

103 A new trial \yas refused, because 
the former trial bad been before a 
quorum of the court. 2 Mass, 36. 

104 Where the judgecharged the ju- 
ry that in his opinion^ the weight 
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of evidenee ivas in favour of the .de- 110 A new trial will not be granted 

. fendanty and the jurj found a ver- on a mere technical objection, as to 

diet aceordiDgly, a new trial for the admission of a printed statute 

the misdirection of the judge was book in evidence, when it appears^ 

refused, the court being satisfied that the printed statute was eorrect,^ 

that the plaintift* ought not to re- and an exemplification of it, on a 

cover. Goodrich v. Walker. 1 new trial, would be the same evi« 

Jchns. Casesj Q50. dence. Btmcan v. Duboys, 3 Johns^ 

#05 In ^n action of debt for a penal- Cases^ ±25. 

ty in a special agreement, though ill On a motion for a new trial, the 

the court were of opinion that the defendant cannot object to the form 

plaintiff was entitled to a verdict, of the action. SmUh v. Elder. 8 

vet, as no damages were shown, nor Johns» Uep, 105. 

any rule by which the jury could 112 Where there was doubtful or con^ 

ascertain the damages, they refused tradictory evidence, \^ hether the 

to set aside a nonsuit, and grant a sale of a chattle was absolute, or 

new trial, merely to give the plain-- not, the court refused to set aside 

tift* an opportunity to recover nom- the verdict of a jury. De Fonclear 

inal damages. Brantingham v. Fay. v. Skottenkir/c, 3 Johns. Rep, l7a 

1 Johns. CaseSf 255f 113 In actions of a penal or vindic- 

#06 Where a verdict is against the tive nature, the court will not grant 

charge of the judge, and a new trial a new trial, merely because the ver- 

is granted, the costs are to abide diet is against the weight of evi- 

the event of the suit. Van Rensse' dence, unless some rule of law has 

laer v. Dole. 1 Johns. CaseSy 279. ' been violated. Jarms v. Hatheway. 

i07 Where jury on a second trial find 3 Johns. Rep. 180. 
a verdict against the decision of the 114 In an action of assault and bat- 
court, on a point of law, on which terv, where the injury was trifling, 
the new trial was eranted, the court ana the jury found a verdict for the 
will grant a third trial. 8Uva v. defendant, and a new trial was re- 
Law. 1 Johns. Cas. 836. fused notwithstanding the misdirec- 

108 On an affidavit of newly discov- ' tion of the judge. Hyait v. IFooef. 
ered evidence, a new trial was 3 Johns. Rep. 239. 

granted on an issue out of chancery. 110 If the jury take a paper out with 

Doe'r. Roe. 1 Johns. Ckis. 402. them when they delioerate on their 

109 Where a witness, who had been verdict, but never look at it, the 
regularly subpoenaed by the defend- verdict will not be set aside on that 
ant was out of the way when the account. Hockley v. Hastie 3 
trial of the cause eommeneed, and Johnson^s Rep, 2S2. 

did not appear in court until the 116 A verdict will not be set aside on 
testimony of both sides had closed, - the grotind of newly discovered ev- 
and the Council for the defendant - idenee, merely to give the party an 
had proceeded to sum up the evi- opportunity to impeaeh the credit 
dence to the jury, and he was then of the witnesses sworn at the trial, 
ofiered to be examined, but refused Bunn survivor^ Sfc. v. Hoyt sum- 
by the judge, and a verdict was vor^ S^. 8 Johns, Rep, 2S5. 
found for the plaintiff; it was held, 117 Where there is evidence on both 
that the admission of the witness, sides, and the jury are not misdi- 
in that stage of the trial, was alto- rected, on a question of fraud, the 
gether diflcretionary with the judge, eourt will not set aside their ver- 
who acted reasonably in refusing to diet ; fraud being a question of fact 
admit him under the circumstances, for the decision of the jury. fFard 
and a new trial was refused. Jilex^ v. Center. 3 Johns. Rep. 271. 
^ndery. Byron. 2 Johns. Cas. 318. 118 W^^^re the cause of action is tri'* 
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Bing^ and the plmtttiff reaovers •n* 
ly nominal damages the eooit will 
sot set aside the verdiet for the mis- 
direetioa of the jadge^ if the plain- 
tiff will eleet to di^continae without 
coats. Fleming v. OiUfert. 8 Johrn. 
Rep, S2S, 

^19 A new trial will not be granted^ 
on the diseovery of new evidenee 
whieh would merely impeaeh the 
character of a witness at the trial. 
Shumway y. Fowler, 4 Johnson^s 
Sep. 425. 

A new trial will not be granted, on 
the account of newly discovered evi- 
dencC) where the affidavit states on- 
ly, that a person had told the party 
what he would say. IMd* 

±20 In an aetion of trespass quare 
dausumfregit^ the plaintiff recover- 
ed five dollars damages ; the eoart, 
though the verdiet was against law, 
refused to grant a new trial, as the 
title to the land did not come in 
question, and the defendant would 
he entitled to full costs against the 

Slaintiff. Hurd y» 9urrelL ^ Johns. 
?<}?. 137. 
^2i In an aetjon on the ease brought 
by a husband against the father of 
liis wife for enticing her away, in 
which the jury found a verdict for 
^he plaintiff for 1,200 dollars dama«> 
^es, a new trial was granted, be- 
cause the judge before whom the 
isause was tried, in his ehaige to 
Ihe jury, and the jury in making up 
Iheir verdict, had not sufficiently 
.considered the distinction between 
^his and an ordinary suit against 
A stranger, and because of the par- 
ticular circumstances of the ease, 
as well as the amount of the 
. damages. Hutchinson v. Peck. S 
Johns. Rep. 196. 

122 A new trial will not be granted, 
on the ground of newly discovered 
evidence which goes only to im- 
peach the credit of a witness sworn 
at the trial, especially, when the 
witness has sinee died. Deryu v. 
Vennison, 5 Johns. Rep. 248. 

123 Where in an aetion of debt a- 
gainst a sheriff for the escape of a 


prisoner in custody, on the snrroi- 
aer of his bail, the whole defence 
was let in, as if it had been an ae- 
tion upon the case, which was tha 
proper aetion, and the jury found a 
verdict for the plaintiff for nominal 
dam^es only, the court refused a 
new trial, merely to give the defen- 
dant an opportunity to get rid of 
the suit, as he would be entitled 
to costs as the verdiet stood. Van 
Slyek V. Hogeboan, 6 Johns. Rep. 
370. 

124 Where the counsel for the defen- 
dant, after he had 'summed up the 
evidenee in the cause, and while the 
plaintiff's counsel wer^ addressing 
the jury, discovered new and mate- 
rial evidence, which he offered to 
produce, but the judge supposing he 
had no discretion, refused to admit 
it, unless the plaintiff's counsel 

, would consent, which, being refu- 
sed, a verdict was found tor the 
plaintiff; it was held that the judge 
had a discretion to admit the evi- 
dence, and that as it ought to have 
been received, the defendanjt was 
^entitled to a new trial. Mercer v» 
8ayre .md Toler. 7 Johns. Rep. 

306. 

iS^ A new trial will not be granted 
wen the grouwl of newly discovered 
tcvidence, which does not relate to 
new faets, but goes only to corrobo* 
i*ate the testimony given at the for^ 
mer trial, or which .consists merely 
oi cumulative llitets, or circumstan* 
ces relative to the same malter,con^ 
troverted at the former tpi«d. i^Mh 
T. Brush et cd. 8 Johns Rep. 84. 

126 Though a verdiet was against 
the weight of evidence ; yet the ac* 
tion soundingln tort^ being against 
a sheriff for an escape, and the sun 
in controversy small, and the evi- 
dence as to the damages contradic- 
topy, a new trial was refused. Fee- 

ier V. Whipple. 8 Jt^ns. Rep. 809« 

127 On a motion for a new trial, in 
an aetion of ejectment, on the 
ground of the discovery of new and 
material evidence, since the trials 
the affidavits stated, that C who 
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elaimcd the title to the land in the 
possession ofB* his tenant, had the 
eare and management of the defence 
of the suit, and was present at the 
trial ; but F. was a witness at the 
trial ; but that C. did not know, 
until after the trial, that F. knew 
or eould testify the faets stated as 
material ; tfaoogh it appeared that 
£. the tenant, who was not present 
at the trial did know before the tri- 
al, what F. cM>uld testif j« A new 
trial was granted, as the evidence 
stated was material, and the suit 
being to change the possession of 
several years. Jackson ex d«m* 
Gardner et aL r. Laid. 8 J. J2. 480. 

128 Granting new trials depends on 
the legal discretion of the court 
guided by the nature and circum- 
stances of the particular ease, i 
Dallas^ 284. 

129 In what cases the court will grant 
or refuse new trials. DaUas^ 55^ 6, 

121. 

130 Where each of the jury, in an ac- 
tion for a tortj set down a particu- 
lar sum, for damases, and dividing 
the aggregate by tne number of ju- 
rymen found the product in dama- 
ges, the court did not thiuk it cause 
for a new triaf. 2 DaUas^ 95. 

131 A motion for a new trial should 
not be made afler a motion in arrest 
of judgment. 2 DaUas^ 121. 

132 Notice of a motion for a new tri- 
al when to be given. 2 DafJtas^ 150. 

133 When the reversal is in favour 
of the defendant upon a bill of ex- 
ceptions, a new trial must be awar- 
ded' by the court below. Hudson v. 
Guestier. 6 Cranch, 281. 

IL In Criminal Cases. 

1 New trial granted for defendant 
in a criminal case, on the report of 
the judge and the affidavit of the 
jury, that the verdict was taken 
contrary to their meaning knd the 
judge's direction in point of law. 
THb King V. Simmons^ a Jew. 1 
Wih. 32S. 

2 No new trial in a penal action. 
Jervtm v. Hall. 1 Wils. 17. 


a A new trial is never'granted in ac- 
tions npmi penal laws. jPonermtf 
V. , a WUs. 59. 

4 New trial refused^ when defendant 
is acquitted on an indietment for 
not repairing the highway. The 
King Y.ihe Farish of Silvester. 1 

WHs. 298. 

5 Court divided about a new trial, in 
an information in nature of a mo 
warranto. B. v. Bennett. 1 atr^ 
101. 

6 Defendant after conviction mast be 
in court to move for a new triaL* 
The King v. CUfsan. 2 Str. 968. 

7 No new trial can be moved for on 
the crown side, after the signing an 
interlocutory judgment. The King 
r. •irtnstrong. 2 l^r. Ii02. 

g No new trial in a qui tarn after ver- 
dict j0ro def. Seymour^ Bart, qui 
tarn r. Day. 2 ^r. 899. 

g No new trial to be granted after 
four years acquiescence. The King 
V. Bell 2 8tr. 995. 

^0 Verdict for defendant in a crimi- 
nal prosecution, shall not be set a-^ 
side. Bex v. Fraed. 4 Burrows, 
2257. 

11 In a trifling assault and battery 
200L damages not deemed excessive 
and a new trial was refused. Grey 
r. Sir Alexander Grant, Bart, a 
Member ofFariiament. 2 WUs. 252. 

12 Trespass for getting plaintiflPs 
daughter with child, per quod servi* 
tium amisitj and damages 50l. held 
not excessive, and a new trial refu- 
sed. Fullidge r. Wade. 3 Wil- 
son, 18. 

13 A ne^ trial for excessive damages 
in assault and imprisonment refu- 
sed. Huckle V. Money. 9 WUson, 
205. 

14 Imprisonment for a few hours, 
3001. damages not held excessive, 
and new trial refused. Verdict not 
set aside for a variance between the 
issue delivered and the record of ni- 
si prius, after a defence. Lemon v. 
JiUen and others. 2 WUs. 160. 

15 New trial not grantable, when ver- 
dict for the defendant eontrary ta 
plain evidenee on the statute a- 
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gainst horseraeing. MatHson qui 
tamr. AUansan. 2 8tr. 1238. 

16 A aevr trial was refused in an ac- 
tion of trespass and imprisonment 
under a secretary of state's warrant, 
where lOOOl. damag^es were given 
for six days imprisonment, and the 
entering; plaintiff's honse and seiz- 
ing his books and papers. Beards 
morey an attorney^ v, Varrington and 
others. 2 WUs. 2h^. 

1^ New trial ought not to be granted 
where the charges are of a crimi- 
nal nature, and the defendant has 
been once acquitted. Anon, Lofftj 
451. 

IS The court will grant a new trial 
in a penal action after verdict for 
defendant on account of a mistake 
or misdirection of the judge. fFU» 
son V. Rastali. 4 Term Rep. 753 : 
and Calcraft v. QMs. 6 Term Rep. 
19, 

19 In the case of felony no new trial 
can be granted. 6 Term Rep. 638. 

20 Bat in the case of a misdemeanor 
the court are not fettered with any 
rnles in granting, a new trial, but 
will either grant or refuse a new 
trial. as it will tend to the advance- 
ment of justice. 6 2Wm Rep. 638. 

21 Where several defendants are tried 
at the same time for a misdemeanor 
some of whom are acquitted and 
some convicted, the court may grant 
a new trial as to those convicted, if 
they think the conviction improper. 
Rex V. Mawhey {Bart.^ S[ al. & 
Term Rep. 619. 

22 A new trial may be granted in an 
information in nature of a ^uq trar* 
ranto. Rex v. Francis* 2 Term 
Rep. 484f. 

23 A defendant, convicted on a crimi- 
nal prosecution, cannot move for a 
new trial after the first four days of 
the next term ; though if it appear 
to the court at any time before judg- 
ment that injustice has been<4one 
by the verdict, they will interpose 
and grant a new trial. Rex v. Holt. 
5 Term Rep. 436. 

24 The court refused to grant a rule 
nisi for a new trial after a verdict 


tot the defendant hpoh an indhi-^ 
ment for nonrepair of a ehnehyard 
fence, which was moved on the 
ground of the verdict being against 
evidence. R. r. Reynell^ Clefric. 6 
Easty 315. i 

25 The court will hot gfant a new tri- 
al in a penal action, where the ver- 
dict has passed . for the defenduit, 
on the ground of iti^ being against 
evidence. Brook qui tarn v. Mid- 
dleton. 10 East^ 26d; 

26 New trial granted in a eapital case 
(treason) on account of the previ- 
ous declarations of one of the jury. 
B DallaSf 515. 


NEW-YORK:. 

1 The territorial controversy between 
^ew^Fork and Connecticut, relative 
to the Connecticut Gore, occurring 
in a suit between two individuals, is 
no ground for removal by certiorari 
into the supreme eotirt. 3 DaUaSf 
411 to 415. 


NEW-YORK CITIZENS. 

1 Such of the inhabitants of the city 
of J^TeW'Fork as are not members <» 
the corporation, nor made free of 
the city, in the manner prescribed 
by the charter, are not exempted 
from serving on juries out of the 
city. That exemption extends only 
to the mayor, aldermen, coinmonalty 

. and freemett) br persons made free 
of the city. Cortlyou v. Vanbrundt. 
1 Johns. Rep. 318. 


NIL H ABUrr IN TBNEMENTIS. 

1 AvowTy for rent for enjoyment of 
land iinder a parol demise, «A/*t/ ha- 
buit in tenementis pleaded in bar ; 
but helden to be bad on demurrer 
since the statute 14 G. 2, e. 19. 
Syllivtan v. Stradling. 2 Wils. 208. 

2 tATi^ habuit in tenementis a bad plea 
, to an assumpsit for the use aa4 oc 
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feiipfttion. l£un$ t. mUU. i fFils: 
314>. 
Ml lutbuit in tenenientis ig the pm* 
per plea, yyhtrt the plaiBtiff de- 
clares on a demise to the defendant, 
and the defendant means to dispute 
bis title* Luxton Ti RtAinsoix, 2 
Doug. 620. 


NOCtANTURi 2 

Proeeedings on a noctantur must be 
of the crown side. The King v. 
The inhabitants of St. Oeo. Sudbury. 
1 Str. 631* 


NOLI PROSEQUI. 

i A f^li prosequi may be entered a^ 
to a defendant, who ought not to i 
have been joined. Dak v. Eyre and 
others. 1 fFils. 306. 

2 JSToli prosequi on an indiotment of 
an ambassador, for an attempt to 
assaslsinate. . ^he King v. Quer-i 
chy. 1 Black. 545. 2 

8 The derk of the crown daanot en- 
ter a noli prosequi on an indictment 
for perjury without leave from thtf 
attorney-genei^al. Rex v. Cranmer. 
1 L. Baym. 72i. 

4 A non pros, entered by tke' attor^ 
ney-eeneral is no discharge. Oocf- 3 
daray. Smi^ 3 Salki 2^Si 


NON COMPOS. 

An uncle and iiext friend of k tioh 
compos cannot, as such, sustain an 
appeal from the probate court a- 
fi^aiiist the guardian, without shew- 

• ing himiielf to be heir or cre^jitor, 
&c. 2 Ma89. 140. 


in order to make repairs, aiicl pre- 
vented by the officers of the French 
government from relading her ori- 
ginal cai^, and from taking a Way, 
in eAshange, tiuy thin^ but produce 
or bills, might lawfully purchase 
and take away such produce, and 
such voyage was not illegal, so as 
to avoid the insurance* Ualkty.. 
Jenks. 3 CrancA, 310. . 
The act of June^ 1798, did not im- 
pose any disability upon vessels of 
the United States bona fide sold to 
foreignerg residing out of the United 
States during the existence of the 
act Sands v. Knox. 3 Cranehi 

499. 
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OtL Whether more than one pe- 
nalty for non-resideiiee in an^ onA 
year can be recovered P And, if so, 
whether several counts are neeessa-* 
ry? Fletcher r. Diekinsini. 2 Blacks 

A seqiiesti'ation of a benefice witk 
eure,is no excuse for the nobresideiusd 
of the iaeumbeht ; and therefore a 
lease thereof made by him will, by 
inch absenee,ba rendered void within 
the Stat. 13 Slice. ^, s.l. Doevm^ 
JUeares. 1 €owp. 129. L^^ 602. 
■' The statute against don-residenca 
21 H. 8, e. 13, is a i^medial law ^ 
and though thfe general words oC 
the act, <^ that every spiHtiial p^r- 
96n shall reside in, at, and tipon hi» 
benefice," might to th^ ease of sl 
rector, be satisfied by hia residing 
any ^het'c upoii the liyitig; the 
construction has been^ that where 
there is a parsonage house, he must 
himself personally reside in it* 
fFUkinson v. AlkAt. 2 Cowp. 429. 


NON INTERCOURSE, NONRESIDENT PROPRIE- 

TORS. 
A vessel belonging to aitizens^ of 
the Uhi^e^l ^^i^ in the year 1799, Non-resident proprietors ofonimpro- 
driven by distress i^to a Frefich v<ed land. not personally liable for 
port and obliged to land her cargo the tales as^esded on such lands. 
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NOTAEY FUBLia NOTlCK. 


The taxes are a lieu on the land. 

1 Mass. 47. 


NONSUIT. 

1 Rule absolute granted on motion 
for judgment, as in case of a non- 
suit against an informer in a tpii 
tain action. Watson t. Jackson. A 


NON-TENUBBL 

The plea of non-tenure not taken a- 
way by the statute of Feb. 27^ i7d6. 
i Mass. lai. 


NOTARY PUBUC. 

± Que. Whether the acts of a notary 

..publie, who eertiiies himself to be 
duly eonunissioned- and sworn, are 

. ralld, if he be duly appointed, but 
not actually s^orn in due fbran ? 
Fknwick v. Sears, i Crtmch^ ^0. 

Whether^ betwl^en eontcndiiig parties, 
the eertvficate of a notary pubiie 
-that he is duly 'eommissioned and 
sworn, ean be eontradieted ? Ibid. 

2 A notary, in proteoting a note for 
nonpayment, is not bound to s^ive 
notice to all ' the iadorsors. If he 
promise the holder to give notice to 
them, so' as to enable him to recover 
his money, and h^ give notice to the 
Second endorsor,* but tmi to the first, 
. and the holder afrerwards recover 
the foil amount of the second endor- 
for, the notary is pot liable on the 
promise, to the second endorsor, for 
not havii^ given notice to the first 
endorsor. Morgaity, Van Ingen.^ 
2Johi^ Bep. 20%. 


NOTICE. 

1 If there be no proceeding in fact, 
within four terms, there must be a 
term's notice of trial. Lasder v. 


2 A mortgd^e may recover posoos* 
sion against the mortgagor, or a te- 
nant under a lease from the mortga- 
gor posterior to the mortgage, i«ith- 
out notice to quit. ICeech v. HaU. 

1 Doug. 2i. 

a If a road act (9 6. 3, e. 89) re* 
quire notice in writing to be given 
to mortgagees of lands wanted, in 
order to compel them to assign 
their interest, it is not sufficient in 
an order of sessions to say that doe 
notice was given, but it ought to be 
stated to have been given in ivri- 
ting. Rex. Croke. 1 Cowp, 30. 

Such defective notice would not be 
cured by the appearanee of the par- 
ty. Ibid. 

4 Notice not necessary to be a1les;ed 
where the thing can be intended to 
be. known without it. Smithv.Goff. 

2 SaUc. ^57 2 L. Raym. i 126. 

& . Name of plaintiff's attorney not 
inserted in notice of a writ otUditat 

'. vitiates the notice. Jinonymous. 
Lffffty 38; 

6 A motion for judgment, as in ease 
of a nonsuit upon the 14 G. 2, c. 17, 
held to be notice within the statute. 
•^Ron. Lofft^ 209. 

7 Notice must be given of the execu- 
tion of a writ of scire fieri inquiry. 
Steed v. Layner. 2 L. Raym. 1382. 

8 ' A . term's notice is not necessary, 
when proceedings are revived a« 
gainst a defendant, who has staid 
them by obtaining an injunction, 
Bosworth V. Phillips. 2 Black. 784. 

9 Reasonable notice must be given 
of suing out a scire facias against 
bail. Wright r. Fage. 2 Black. 
837, 

10 If a particular form of a notice be 
prescribed by a statute, it must be 
fully set out and p'reeisefy pursued ^ 
an allegation that due twtice was gi* 
ven b not sufficient. Cowp. 3a 

A defective notice is not cured by the 
appearanee of the party. Ibid. 

11 Generally speaking, where it is 
required by law that notice shall 
be given to a party before he shall 
be affected by any act, leaving it at 
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his dwelling-house is saffieient 4 
Term Rep, 460. 
12 Bat it is otherwise in the case of 
. process to bring a party into eon- 
tempt ; there personal notice is pe^ 
cessary. 4 I'erm Bep. 466. 

4.8 In some instances howe?er of proi* 
cess, tearing it at the house is sufl^- 
cient ; as a subpcena out of chance^ 
tjy or9,qiw mintis Qui of the JBxche/- 
quen 4 Term Rep. 460. 

44 Where ^he tenant of an estate hol- 
dtii by the year has n dweliing/- 
house at another place, the delive- 
. ry of a notice to quit, to his servant 
at the dwelling-house, is strong pre- 
isumptive evidence that the master 
received the notice and ought to be 
lift to the jury. Jones d» Ghriffiths 
V. Marsh. 4 7ferm Rep, 464. 

i5 On whom notice to produce deeds 
and papers should be served ; and 
discretion of the court therein. ^ 
Dallas^ 30^. 

^6 Notice of an .illegal act will not 
make it valid* Wilson v. .Ma$on,. 
1 Cranehy 40. 

i7 Notice of the time and plaee of ta- 
king a deposition given to the a^^or- 
ney at law^ is not .s^ufiicient under 
the Ifiw of Ftr^mo. fiud^icMm x. 
Kirk. 3 Cranckf 298. 

iS An attorney M law ma^y agree to 
receive, c^r to •waiv.e notice, and 
shall potaf^eirw^.dsbeperjBiitt€fd tp 
allege wikT%t,of it. fMa, 

4.9 If notice be given that a deposition 
will betaken on a certain day, and 
if not finished ,on that day, that the 
commissioners will adjourn from 
day to day until it be finished, and 
the commissioners adjourn over se- 
veral intermediate days, such depa- 
«ition is not takep agret^bly to uo- 
tice. Ilnd. 

^0 It is not necessary to give notice to 
the opposite pitrty ofthe time and 
place of executing a commission. 
Grant v. J^aylor. 4 Cranch, 224. 


NOTIFICATIONS. 
jL For the sale of real estate by an 


exeeutoV or administrator printed 
three weeks successively are suffix 
qient although neither of the poblt# 
cations is thirty days previous to 
the sale. 1 Jlfass. 247. 
2 An order to publish notifications ' 
three weeksj|suoeessively is complied 
ivith by publishing in three su;!ees- 
sive weeks, although there be not 
an interval of a week between twn 
m>.f the publications, i Mass. ^/J6. 

NUmjM PACTUM. 

Can there be a nudum pactum in trft^ 
ting ? Appendix, x Granchy 443. 

mih Tmh BECQRD. 

Mvl tiel record is no plea to an aetiou 
,pn a foreign judgment, and may be 
.rejected as nugatory, although the 
j)laiutiff has ^called the judgment a 
record in his .declaration,"^ and con« 
xluded prout patet per recorduWk* 
Walk.er y. fFUter. X JPoug, i. 


NPISANCB. 

X A man shall not have a private 
action for a common or public nui- 
sance. *Anon. Lofftj 556. 

^ Keeping swine in a city, a nui- 
sance at common law. Where the 
.statute makes the ofience, no other 
remedy can be pursued but what 
the statute gives ; otherwise of a 
crime indictable before. The Queen 
V. Wigg. ^ SaUc. 460. 2 Z. Raym 
1163. 

$ H, erects a house which sfops my 
lights, I may pull it down. The 
King V, Rosewell. 2 Salk. 459. 

4 Violation of a public penal law is 
not a nuisance. BuUbroke v. Good- 
ere, 1 Black, 5T0. 

5 Darkening a street by enlarging a 
house is no nuisance. Rex v. 0^ebb. 
1 L, Raym. 7S7, 

^ Keeping gunpowder in great quan^ 
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titiei 18 a nuisance. The King v. 
J'aylor. 2 Str. ±i^, 

7 Levavit vel levari cansavity ill for 
a uuisanee. TAe fCing v. Stoiigh- 
ton. 2 Sir. 9Q^. 

8 Makinf; noises in the night with a 
speaking trupipet, a nuisance. Tlie 
King V. Smith. 2 8tr. 704. 

9 On an indictment for a nuisance in 
keeping 60 harrels qf gunpowder 
in a certain house near the dwellings 
houses of divers good citizens of the 
State^ and near (z certain public street^ 
&e. it was held, that the fact sq 
charged does not amount to a nuir 
sanoe. Miter^ if it had been alleg- 
ed to hare been negligently and im- 
providently kept. The People v. (7, 
and J[. 8and^ 1 Jfohr^. Rep. 78. 

^0 It is no justification on an indict<f 
^ ment for a nuisance by intruding qn 
the public property, that it is benefit 
eiai to the public, i Dallas^ 150. 


NUNC PRO TUNC. 

The court will not give leave to enter 
up a judgment of twenty years stan- 
ding nunc prq tunc. Flower v? 
(Jqmt BoHngbrok^. i Stf. 639. 


O 

OATH. 

4 It must appear of record that the 
oath prescribed by law was admin- 
istered to the jury summoned by the 
sheriff to estimate damages, for 
flowing lands by the owner of a mill. 
1 Mass^ 42-2. 

2 Of oaths of parish officers. CoU 
bum r. Ellis et at 6 Mass. 427, 

3 Of the manner of administering 
oaths in France. VaiU v. ticket- 
sofi, 6 Mass. 2%2* 

OFFICE AND OFFICER. 

1 King grants an office to ^. durante 
ftene placito^ and afterwards grantat 


the same to B» to commence after 
the death, surrender, or forfeiture of 
•A. ; the latter grant is good. Office 
at will, is at the will of the king 
And not of the party, and may be 
surrendered. King's tenant at will 
may forfeit, and there most be an 
inquisfition. A freehold to eom- 
mence in futuro^ may be in a rent 
de novo^ or in an office. The King 
y. Kemp. 2 8alk, 465^ 1 L. Baym. 
49. 
2 An offieer of an inferior court jas- 
titied under a precept stated to bear 
date February 26th, issued out of a 
court held February 24th ; held, 
that the process was void, and the 
justification bad. Morse v. Jbtaes. 
Willesy 122. 
An offieer of an inferior eourt cannot 
justify under process that is void, 
though he may under process that 
is only voidable. Ibidt. 
ffaongh ^n officer is justified in acting 
under erroneous process, it ouist be 
in a ease where the eourt, oat of 
which it issued, had jurisdiction. 
Defendant justified as an offieer of an 
inferior court for trying eaoses 
touching mines an4 miners within 
eertain limits ; tlie plea was holden 
bad, because it did not allege that 
the de^ndant below was a miner 
~ ^' at the commeneement of the suit 
below," but only *' when the execu- 
tion issued." Ibid. 128* 
A sheriff who justifies under a writ 
^mesne process) must shew it re- 
turned, though his bailiff need not^ 
Ibid. ±26. 
Whetlier it be not necessary for an offi- 
cer of an inferior court, to whom its 
precepts are directed, to shew a pre- 
cept linder which he justifies, re- 
turned ? ^WBre. Ibid. i27. 
It is necessary. Ibid. 
A sheriff or officer who justifies under 
a writ of execution need not shew it 
returned. Ibid. 126, it. b. 
If a plea of justification, under a pre- 
cept of an inferior court, shew the 
return as well as the preeept itself, 
it must conelude prout patet per re- 
gordum^ even though it was net nc- 
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of «. 


4^es9]^ry to state the return. Jbid, 

126. 

Where an officer of an inferior court 
justifies under a precept, to take the 
goods of A, B, in execution, th i pre- 
cept and return are not merely in- 
ducement, but of the substance of 
the justificatiou. 
Sd is a judgment in an section of debt 

on the judgment. Ibid. 
Put in action for an escape, th^^ 
ment and execution are only iri 
ment i and where a matter of 
cord, that is only inducement, is in- 
sisted on in a |^lea, tbie plea need 
not conclude f rout 'paiet per record" 
UNI. Ibid, 
If the plaintiff in an action in an infe- 
rior court, or a mere stranger, justi- 
fy under process, he must set forth 
the proceedings at length. Ihid, 
fV^hether a person who acts at the re- 
quest of the ofi^cers and in their aid, 
in exeeuting civil process of an in- 
ferior court, be such a stranger P 
^iiere. Ibid. 
A person who so acts, in executins 
criminal proces, is not. Semh. Jbia, 
A plea of justificatidn, under the pro- 
cess of an inferior court, holden ^* at 
the forest of 2>." without stating in 
what particular pArt of the forest, 
good. Senfib. Ibid, 
3 An agreement w ith the warden of 
the Fleet (who held only for life un- 
der the crown^ that for a sum of 
money he would surrender the office 
^ to the king, to the intent that he 
should procure from the king a 
grant of the office to the purchaser, 
is void by the statute 5 & Ed, 6, 
c. 16, though that office has been, 
and may be granted to a subject in 
fee. Muggins v, Bambridge. WiU 
les, 241. 
And a bond given to secure the pav- 
ment of such consideration-money 
cannot be enforced in a court of law. 
Ibid, 
It is not sufficient in a plea to an ac- 
tion on such a bond, to state general- 
ly, that the sase is within the stat- 
ute ; the defendant must set forth, 
in his plea, facts to shew that the 
a^se is within the statvte. Ibid* 


The exception in the statute ff & 6 Ed. 
6, e. 16, that the act shall not ex- 
tend to any office of which any por» 
son is seized of any estate of inher- 
itance, means only offices of which 
subjects are seized of estates of in- 
heritance. Ibid, 246. 
4i The office of registrar of an arek 
deaconry, is an office within the 
meauiug of that statute. Layng v. 
Fairte. Willes^ 573. 
A court of equity has interposed in 
some cases, where it has beeii 
thought the courts of law could not. 
Ibid, 577, n» a. 
A bond given by any of the officers 
mentioned in that statute, for secur- 
ing all the profits of the office to tha 
person appointing, is void by the 
statute. Ibid, 
-So is a bond given by such an officer 
to surrender whatever the person 
appointing shall choose. Ibid. 574. 
An officer having a certain salary or 
profits, may make a deputation of 
the office, reserving a sum not ex- 
eeeding the certain profits. Ibid, 
576, n, 
8o where the profits are uncertain, lia 
may grant the office to a deputy, re-^ 
serving any sum out of the profits. 
Ibid, 
But where the profits are uncertain, he 
eannot grant the office, &c. to a de- 
puty, reserving a certain sum at all 
events. Ibid, 
9 Officer of the customs sued in tro- 
ver for seizing a smuggling vessel, 
and held to special bail, shall not 
he discharged on a common appear- 
ance, unless the true foundation of 
the seizure be shewn, and that tlie 
defendant is doing kll he can to get 
the vessel condemned. Barker v. 
Chalk. 2 Black, 1018. 

6 Qu. Ifsobsequent misbehaviour by 
a custom-house officer^ entering by 
lawful authority, and justified by a 
successful seizure, will make him a 
trespasser ab initio P Oldfield v. Li- 
cet, 2 Black, 1001. 

7 Holden, that a custom-house offi- 
cer under the 15 G, 2, e. 25, had 
not a right to guage a cask of rum 
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a seeosd time before he granted a 14i Justices need not be joined vrMk 

permit Bice v. Denton. Laffty 204f. the overseers in an action for dis- 

S If exorbitant fees are taken by a tress for a poor'8 rate. MUlward 

custom-house officer from the mas* v. Coffin, 2 Black:. 1331. 

ter of a vessel, upon his ^taking out ^^ The king cannot reserve rent to 

a cocquet and bond, pursuant to the an officer removable at will. jSnon. 

«tatute 13 & 14 Car. 2, c. 11, s. 7, 1 L. Baym. 36. 

though the statute imposes the duty 16 Officer of master of 8t. Catherine's 

on the master personaily, the own- Hospital cannot be granted in re- 

ers may recover the excess, in iz.<:- verson. .Atkins v. Montague. 5 

sumpsit for money had and received. Satk. 2S0. 

Stevenson v. Mortimiv. 2 Cmvp. V^ An annual officer continues till an- 

80d. other is chosen. Foot y. Prowse^ 

Where a man pays money by his a- Mayor of Truro, i 8tr. 625. 

.gent, which ought not to have been 18 A judicial office may be granted to 

paid, either the agent or principal two, but if one dies, it shall not sur* 

may bring an action to recover it vive, unless jsaid to the survivor, 

back. If money is mispaid to a Jones r. Fugh. 2 8alk. 465. 

known agent, and an action brought 1^ Where a deputation is good, where 

against him for it, it is an answer to not. Deputation of auditor for 

such action, that he has paid it o- Wales good, if a lesser sum reserve 

ver to his principal. Ibid. ■ * ed out of the salary. Oodolj^in y. 

P The death of the cusios rottdorum Tudor. 3 SaUceld^ 251. 

doth not vacate the clerkship of the ^ King's seijeant made commission* 

peace. A bare power of nomina- er of thf great seal, iiis patent as 

tion may be executed by porter. king's Serjeant is determined. 

The custos rotulorum has only a JBtachin% Serjeant^ jCas^. .3 8aUc. 

.hare power of nominating the clerk 252. 

of the peace. A nomination to an ^1 Office of marshf^l of K. B. eannoi 

officer durante Ttene placitoy under a be granted to one for a term of 

power of nominating quamdiu the years. Anon. 3 Salk. 251. 

party bene se gesservt, is void. A ^^ Clerk of the crown-office may have 

nomination to the' clerkship of the a rule for the original client to pay 

peace in these words ; ^^ I nominate him The Case o/^ Henry Waldron^ a 

und appoint J. 8. to be clerk of the £lerk in' the VrQumroffi^ce. ^ StTj, 

peace according to the act of parli- 1126. 

ament f* is good. Owen v. SauU' ^ Action against a constable not eonr 

ders. 1 L. Uaym. 158. fined to the proper county where he 

iO Custos rotulorum may appoint the does not act in the execntion jot J119 

clerk of the peace without deed ; office. Anon. 1 8tr. 446. 

whaljever is to take effect out of an ^ A woman is capable of being a 

jauthprity, or by way of appoint- sexton, and of voting in the electioi^ 

inent, is good without deed. Sauu- Olive y, Jngram. 2 Str. 1114. 

ders V. Owen. 2 Salk. 467. ^ A woman may execute an office by 

11 The nature of the office of a custos herself, or by deputy. Anonymous, 
rottdorum and a clerk of the peace. 3 Salk. 2. 

Saunders y. Owen. 8 Salk. 250. 26 Officer must obey writ though fees 

12 Where an officer is at pleasure, unpaid. Hopman v. Barber. 2 
the choice of another is a determin- Str. 814. 

ation. The Km^ y. The Mayor of 27 A man who has power to remove 

Canterbury, i J^r. 674. an officer at his discretion, need not 

^3 Fees of usher of black rod recov- assign a reason for the removal, 

cred. Sir William Saunderson v. Bex v. Burgam Andover. i £. Bay^ 

Brignalh 2 Str, 747. mond, 7io. 


OFFICE AND OFFICER 447 

2S If two offices are ineompatible, the erwise witere the pei%en who issued 

acceptance of the higher, ipso facto f the warrant had no authority over 

vacates the other, nex v. missel the matter, Hdloway v. Ekwit. 

1 Dong. 398, n. Lqfft^ 233. 

M But quere^ for it has been since 38 A justice of peace, coo&taLle, &e. 

held, that the subsequent acceptance being sued for what he has done by 

of one (whether of. a higher nature virtue or reason of his office, may 

or not) vacates a former ineompati- plead the geOeral issue, and give 

hie oftice. Milward v. Thatcher* the special matter in evidence. 

1 Doug. 378, n. Grindley v. HoUowatfi 1 Doug. 807. 
80 If the summoning bailiff, whose 39 Officers of the forest, in the army, 

duty it is to summon jurors to try and others belonging to the king, 
causes, take money of the inhabi- are exempted from serving on junes^ 
tants liable to serve, the court will The Idng v. Pugk. 1 Doug, 188. 
grant an attachment against him. 40 If a judgment of justices is con- 
vex v. Whitaker. % Cowp. 752. firmed by B. R. no action lies a- 

31 A bare swearing in and acting does gainst tbem or the officer. The 

not make a man an officer defactoy ^ueen v. Barnahy, i 8aUc, 181. ^ 

and unless there is some form of L, Maym, 900. 

election, he is a mere usurper. The 41 One who is a residant within a pri- 

ICing V. Lisle. 2 Sir. 1090. vate leet within the hundred, is not 

B2 Where the mayor is to be sworn therefore exempt from serving the 

before the last mayor, there must be office of the constable of the hun- 

his assent to the swearing, and his dred ; and a custom to elect such a 

presence is not sufficient. The one constable, is good* JR. v. Genge. 

King V. Ellis. 2 Str. 994. Comp. 13. 

33 If each trooper of a regiment buys 42 If a conviction is confirmed in K. 

his own horse, and upon the loss of B. and process awarded upon it 

several horses the crown makes a there, no action will lie against the 

certain allowance for each to re- officer for executing it. The ^ueen 

mount the troopers, and which is v. Bumaby. 2 L. Maym. 901. 

paid to the colonel, though the col- 43 Action lies not for a false return, 

onel buys the horses, and sends but upon the statutes 7 and 8 W. 3. 

them to the captain of each troop; Coundell v. John. 2 Salk. 505. 

84 ^uere^ Whether if any of such 44, No action lies at common law a- 
troopers is broken before his cap- gainst an officer for a false return 
tain gets his horse, whether he may of members to parliament, unless 
not maintain an action for money where the right is determined, or 
had and received against his cap- cannot be determined in parliament, 
tain, for the allowance in respect Prideaux v. Morris. 2 Salk. 503. 
to his horse ? J^Torris v. JVapper. 4:5 An action will not lie against a 

2 L. Raym. 1007. peace officer for arresting a person 

85 Military officers in the service of bona fide on a chars^e of felony, 
the East-India company are objects without a warrant, although it turn 
of their military laws, as long as out that no felony was committed ; 
they remain in pay and service. but M'ill against a private person, 
Vertue v. Clive. 4 ^Mrr. 2'h72. Samuel r. Payne. 2 Doug. 359,360, 

88 Military officer in the service of and n, 

the East-India company has not a 46 Nor against a sheriff or his officer 

right to resisfu whenever he pleases. for having arrested a certificated 

Parker v. Clive. 4 Burr. 2419. bankrupt, a dischai^ed insolvent 

87 A warrant under due authority ex- debtor, a peer, a party to a cause^ 

cuses the officer, though the act be or a witness, eundo vel redeundo. 

not according to law { but it is otk- Tarlton v. Fisher. 2 Doug. 671 tp 

677. 
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47 Officer eieeatihg process of infe- any two of them with the iba^cif 
riour court is justified, thousi;h the may hold a court, but all the jurat? 
cause be out of the jurisdiction, uu« have a right to attend as judges, 
less it appear to be so. Where without being summoned,. aithoos^h 
matter is averred to be within the ju-* there were many instances withia 
risdictiou, the defendant must plead the borough of Hastings of a jurat 
to the jurisdiction, otherwise he is having held the office of town*clerk, 
estopped. Lucking v* Denning, i jet the court held the offices to be 
Salk. 20i. incompatible. 2 Term Rep. 81. 

48 The crown may exempt persons 57 Although the names of the clerk 
from serving the office of constable, of assize and clerk of arraigns arer 
or any other office under the crown, inserted in the commissions of oyer 
provided there be a sufficient num- and terminer^ yet there never was 
ber of persons left to serve the of- an instance of their acting as judges, 
fice. R. V. T. Clarke. 1 Term nor have they any authority to de- 
Rep. 686. cide on any question. 2 Term Rep. 

40 A younger brother of the Trinity^ 8i. 

Souse is not exempt from serving 5S Suspension makes no vacancy in[ 

the office of headborough or consta- an office, it is only an impedimeni 

. ble,.by any of the charters granted to the enjoyment of any benefit fronc 

to the corporation. 1 Term Sep, eS5. it; but all acts which are required 

00 An officer of the customs is ex- to be done by such officer must stiU 
empted from serving the office of be done by him to give them valid- 
overseer of the poor, though he has ity. P^r Holt^ in Fhiltips v. Bury. 
not his writ of privilege at the time. 2 'term Rep, 351. 
B. V. ff^arner. 8 Term Rep. 375. 59 The clerk of the papers in the 

51 When an immemorial privilege is king's bench prison canmit act by 
claimed for a/2 the officers of a court deputy, but must himself reside 
of justice, and new officers are made within the prison. In the matter of 
within the time of legal memory, they Bryant. 4s Term Rep. 719; 5 'Jner in 
must also fall within the privilege. Rep. 511. 

JViUces Vi fVUliams. 8 Term Aep. 60 Cflerk of the papers and clerk of 

634. And see 8 Term Rep. 375. the day-rules in the king's bench 

52 The privilege of officers of the prison removed by this court for 
court of chancery, to be impleaded uon residence and misbehaviour/ 
in the petty bag office. 8 Term Rep. .under statute 27 0. 2, c. 17. Bry- 
631. ani's Case. 5 Term Rep, 509. 

53 The statute 5 and 6 E. 6, prohibits 61 Where an acl^ confers certain pri- 
the sale of certain offices. 8 Term vileges on officers who may be sued 
Rep. 92, for things done in pursuance of that 

54 It is also illegal to sell many other act, and a subsequent act imposes 
public offices not within the statute new obligations on the old officers, 
5 and 6 £dw. 6. 8 Term Rep. 91. the privileges of the former statute 

53 But offices not within the statute do not attach on them in respect of 

may be sold, provided the sale takes things done under the latter. Baz- 

place with the consent of those who ing v. Skelton. 5 Term Rep, 16. 

have the power of appdintment. 8 62 Therefore toll-gate keepers sueil 

Term Rep, 94. for acts done under statute 25 G. 3^ 

56 Where a corparation consists of a c. 51, need not be sued in the eoun- 

mayor, twelve jurats, freemen, and ty where the fact was committed, as 

a town clerk, which latter was e? they must be under statute 13 6. 3, 

V lected by the others, and the jurats c. 78, s. 81. 5 Term Rep. 16. 

sit as judges in a court of record, 63 A churchwarden making a distress 

and hold pleas of the crown, and for a poor-rate under a warrant of 


t" 
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inagistrates, is entitled to the pro- 
tection of the statute 24i Q. 2, c. 4:^ 
in having the m^^gistrates joined 
with hioi as defendants in an actiod 
of trespass. Harper v. Carr. 7 
Term Rep, 270. 
<J4j Where goods were taken by eon- 
stables, under a warrant bf distress, 
granted by ajustiee of peace for the 
ebunty of X&nt, directed ^' to the 
ttbnstabtes of the lower half hundred 
of C and G, in the county of Kent ;'^ 
which warrant recited that the 
plaintiff (whose goods were distraia-r 
ed) of the parish of O. in pie said 
county^ was ballotted for the militia 
of the said county) and having re- 
fused to serve, &c. was convicted 
in a certain penalty; for levying 
which the warrant was granted ; if 
it turn out that the warrant was ex- 
ecuted within a certain part of the 
parish of G., within the jurisdiction 
bf Cinque Ports, and not within the 
county of I&ntj the constables are 
not within the protection of the 
JBtatute, and niay be sued in trespass 
without the magistrate's being made 
a d^feddant. Milton v. Green Sf ah 

5 Ea^t^ 233. 

63 A iioristabl^ executing the warradt 
of a Jiistice of the peace, and sued 
in trespass^ without the magistrate, 
is withid th^ protection of the sta- 
tute, and entitled to a verdict on 
proof of such warrant ; having first 
complied with the plaintiff's de- 
mand of a perusal and copy of the 
warrant before the action brought, 
though not within suv days after 
such demand, as the act directs. 
Jones V. Vaughan. 5 Edd, 44f5. 

66 If an officer seize goods in obedi- 
ence to the warrant of a magistrate, 
whether that warrant be legal or 
not, he cannot be sued without a 
previous demand of a copy and pe- 
rusal of the warrant. Price v. Mes- 
senger, 2 Bos, Si Full, 158. 

«7 If the warrant be to seize " stolen 
goods," and he seize goods which 
turn out not to have been stolen, he 
is still within the protection of the 
statute. Ibid. 
VOL, n. 67 


68 Replevin is not an aetiod within 
thU statute. Fletcher v. WlUcinSn 
6 East^ 283. 

69 The statute not being a penal act^ 
the courts are not bound to construe 
it strictly ; a demand of a copy of 
a warrant therefore under s. 6. sign- 
ed by the plaint itTs attorney for 
him, is, within the nieading of the 
statute, a demand signed by the 
plaintiff. BuUer J. fory v. Orchard. 
2 Ao^. Si Pidl. ^2. 

io A notice of action to a niagis* 
trate under this statute indorsed 
with the name of the plaintiff's^ 
attorney, and the . words '^ of 
BirminshaniJ'^ ad describing: the 
place of his abode^ held sufficient. 
Osbortt V. Gough. 3 Bos, 4* PM. 

551. . ' 

fi The future half-pdy of an officer 
in the army is dot assignable. Lid- 
derdale v. The Duke of Montrose Si 

, al, 4 Term Rep, 248. . 

72 Creditors under the Lords' act 
niay compel the debtor to include 
in his schedule every thing that he 
can sell for his own benefit ; but a^ 
the half pay of an ofi^ee is not th6 
subject of sale, the creditors cannot 
compel him to ineliide it in hid 
schedule. Flarty ir. Odium, 8 
Term Rep, 681.. 

^3 Nor U the full . pay of a military 
oiiicer assignable. Barwicke r* 
lleade. 1 ff. Black. 627. 

'^4 In the case of a public officer, as. 
a sheriff, deputy sheriff, justice of 
the peace, constable, &e. it is suffi-^ 
cient to prove that he acted as a 
public om^er, without producing his 
appointment. Potter v. Luther. 5 
Johnson*s Rep. 43 ^. 

75 The acts of an officer defacto^ who 
comes into office, by colour of title^ 
are valid, as it concerns the public, 
or third persons, who have an inter- 
est in his acts. The People ex relat. 
Bush and Higby v« Collins. 7 Johns. 
Rep, 549. 

A mere ministerial officer has no right 
to decide on the acts of such officer 
de factOi or adjudge them to be null. 

m. 
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?6 An eleetian of six new members, 
half yearly, from among the gaar« 
dians-of the poor, to superintend 
the almshouse, and house of employ- 
ment, is good, though there had 
been a usage to elect only three 
new members. 2 BaUas^ 224. 


OFFICIAL BOND. 

Th<fe person who snes first, and obtains 
a judgment, on an official bond is 
entitled to take the whole. 3 UaU 
laSf 001, in note. 


ONONDAGA COMMISSIONERS. 

1 If a party, eoneeiving himself ag- 
grieved by the award of the Ofion- 
daga Commissioners^ has given them 
notice of ^his dissent, within two 
"Vears, it is suffieient to prevent bis 
being concluded by the award, 
whether the commissioners have 
entered the dissent in their book of 
awards, or not : and what amounts 
to such notice is a question of fact 
for the jury to decide. Jackson^ ex 
dem, BeUy et aL t. Livingston. 3 

' Jdins. Rep, Af55. 

U Where the heirs of JV*. a native of 
Ireland and living in Ireland, ne- 
glected to enter their dissent to the 
award of the Onondaga Commission- 
ers, in relation to a lot of land of 
which JV*. died seized within the two 

{ears limited by the act. they were 
eld forever barred and concluded 
by the award except Z>. who was a 
feme covert, and within the saving 
of the'act, there being no saving on 
account of absence ^om the state. 
Jackson, ex denu Folleard^md WaV- 
lace V. Wright 4t Johns, Bep. 75, 
3 A having a title to a lot of land in 
the county of (humdaga, directed 
B. to take charge of the lot and 
sell it, and B. went on the lot occa- 
sionally to shew it C, also claim- 
ed the same lot, and the claims of 
the parties were litigated before the 
Onondaga eommissionerfl* who, on 


the 20tb of Jemuarv, 1802, made an 
award in favour of C and in July, 
1802, about half an acre of the lot 
was cleared and fenced' by order of 
•d. and the foundation of an house 
laid with logs, which was not, how- 
ever, built or occupied ; in March, 
1802, w^. filed his dissent to the a- 
ward, and brought his action in 
1807. It was held, that the acts of 
•^. did not amount to an actual pos- 
session of the lot, within the mean- 
ing of the act to settle disputes con- 
cerning titles in Onondaga county^ 
^ so as to oblige C. to bring his ac- 
Jtion within the three years ; the aet 
not extending to the case of a va-* 
cant possession ; and that there- 
fore, neither party being barred, 
they must stand on the strength of 
their respective titles. Jackson, ex 
dem, Scott v. Huntley,. 5 Johns. Rep. 
-09. 

4 The act to settle disputes concer- 
ning titles to lands in the county of 
Onondaga by commissioners, is a 
constitutional act. Jackson ex dem. 
Lepper v. Grisuold. 5 Johns. Bep. 
139. 

The award of the commissioners un- 
der that act, is a matter of reeord^ 
to take effect from its date ; and 
unless a dissent has been entered 
within ' two years from the date of 
the award, it is conclusive. Ibid. 

The date of the award is jmmcrfacis 
evidence of the time of its being 
made, and strong evidence will be 
required to shew, that the date is 
not the true time. Ibid. 

5 It seems, that the poM*ers of the 
Onondaga Commissioners ceased on 
the first Tuesday of March, 1802, 
and were not revived by the act of 
the 6th •^pril, 1808, so as to render 
valid acts done in the intermediate 
time. Jackson ex dem. Reily and 
others v. Livingston. 6 Johns. Rep. 
149. 

6 Where a dissent to an award of 
the Onondaga Commissioners is du- 
ly filed in the Clerk's office of the 
county of Cayuga, it is sufficient, 
and a compliance with the ^ aet to 
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settle disputes concerning titles to of all those from whom he derived 
lands in the coanty of Onondaga^^^ title^ and confirmed the deeds to 
and it might be filed in the office of MHacey and Flatty who were not 
the clerk of Onondaga, Ibid. bound to enter any dissent, as thft 
y l>Mw6ar, an infant, in 178*, convey- award was in favour of their a- 
ed a lot of land, in the military lienec. Jackson ex dent. Dunbar et 
tract, to Macey^ who conveyed the al* v, Todd, 6 Johns, Rep, 257, 
same, in 179 i, t^ Platt^ who convey- 9 An award of the Onondaga Corn- 
ed it to Thorn, In 1785, Dunbar missioners in favour of the grantor 
came of full age, and afterwards, in in a deed, \^ ill enure to the benefit 
•179 1, without haviag made any en- of the grantee 5 it being in favour 
try on the land, or done any act to of the title ; and the grantee, there 
•evoid the deed to Macey^ executed being no dispute between him and 
another deed for the same lot to the grantor, need not enter his dis- 
Broolcs; and the executors of Brooks sent, Jackson ex dem, Fonda and 
afterwards, in 1794, conveyed the Ogdenv, Teele, 7 Johns, Rep, 28, 
same lot to Isaacs, who contracted to None but ^^ersons aggrieved by the a^ 
convey it to 6'£i(fi/, who assigned the ward need file a dissent; the act 
contract to Tocfcf, who entered into relative to the Ononefaga titles (20 
possession, in i79d, and after? sess. e, di) applies only to interfere 
wards, in 1797, received a dee^ ;ing and adverse eluims. Ilrid. 
from Isaacs. 'On the I8th of JVbt?. 
1802, the Onondaga commissioners 

awarded the lot to TAorn, and Toddy OPTION. 
in May 1803, filed dissent, pursu- 
ant to the statute: In an action of When one of two things is to he per- 
• ejectment, brought on the demise of formed, the option is in the persoR 
J}unbar,Macey, Plait and Thorn a- who is to perform, l^ayton v.JPearce, 
gainst Todd, to recover the lot, it 1 Doug, 15. 

was held, that thongh the deed from rlJpon an optional agreement, if one 
Dunbar to Macey was voidable, part of the alternative is prohibited 
Todd could not avail himself of the and subject to a penalty, the party 
subsequent deed from Dunbar to having made his option for that 
Brooks, to avoid it; and that though part, shall .iBCur the penalty. Ibjid, 
the «fi$$en^ of 2bc2i would enure to the 
henefit.of those from whom he deri- 
ved his estate; yet, as it did not ORDERS IN COUNCIL. 
appear that the executors of Brooi(:5 

had any authority tp convey, no ^he ItriHsA orders in council of .fzi/^, 
'privity of estate was shown be- 1808, raising the blockade of the 
tween him and Todd, and that as ports oi Spain, extended to the Col- 
by the award in favour of Thorn, onies of Spain. Dorr v. Tfte K» 
the deed to Brooks was rendered in- ifdonlns. Cq, $ Mass, 494. 
operative, no dissent having been fi- 
led by the heirs of Broolfs, the a- 

ward was conclusive against them; ORIGINAL WRIT. 
and so Todd could nut avail him- 
self of tho deed to Brooks, as a sub- Suit by original writ under ten poundc); 
sisting outstanding title ; and that liad. Jinon, Lofft, 52. 
though the deed to Thorn, on ac- 
count of tbe adverse possession of 

Todd, was void, yet the award of OUSTER. 

tlie commissioners was on the title, ^ 

■and being in favour of Thorn, it I There msst be judgment of ousti^ 
■tti^st extend and enure to the benefit 
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OUSTER. 


>vl>erc the party b found duly elect- 
ed to the oHice of mayor, but not 
gworn. Case of the Mayor of Fen^- 
ryn. 1 Str. 382. 

2 Held, that actual ouster nay be 
presumed. Taylor v. Fisher poth- 
ers, LqfflfV^G, 

$ Judgment of ouster againts a may* 
or, where the swearing was defejc- 
tive, it being stated in prcBsentia 
quam plurimorwn, and which was 
const rued a good many and not th^ 
greater numbe^. Cdstel y. Carter. 
2 Sir. ±0^7. 

# Where the defendant CK>nfes8es ai^ 
usurpation for part of the time only, 
there can be nojudgment of ouster. 
The King v. Bidm S[ Taylor. 2 
Str. 952. 

9 One tenant in commoii hindering 
the entry of the other is an ouster. 

* 1 Mass. 323. 

6 A trespass on the land of another 
will not amount to an ouster, witli- 
out a knowledge thereof by the own* 
er, either express or implied. Fray 
V. Fierce. 7 Mass. 381. 


OUTLAWRY. 

i Error to reverse outlawry for felo- 
ny ; if there be lands there must go 
a scire facias (against all the ter- 
tenants and lords, mediate and im- 
mediate) ; but if attorney-general 
confess^ or record that there are 
none, no scire facias is necessary. 
^thur'^s. Case. 2 Salic. 495. 

2 The plaintiff shall reverse it at his 
own charge, whei^ he had defendant 
in the Fleet in execution in another 
suit. Sdlame v. Colebatch. 2Salk. 
495. 

3 H. outlawed for misdemeanor can- 
not be thereon fined for tlie fact. 
The King ^ ^ueen v. Tippen. 2 
Salk. 494. 

4 The court will not set aside an ex- 
eeution on an outlawry, upon an af- 
fidavit that the deDsndant is an ali- 
en, living abroad, and that he was 
O0mmorant there during all the pre* 


OUTLAWRY. 

ceedings towards the ontlaHry. 
Matth^s V. jSr^o. 1 L. Raym. 349. 

5 The omission of the defendant's 
addition in an exigent makes an out- 
lawry thereon erroneous ; but the 
omission of the defendant's addition 
in an indictment does not make the 
indictment void. If a person indict- 
ed for treason pleads a pardon, the 
eourt may give him leave to stand 
while the pardon is read. Sir Zten- 
ry bmd^s Case. 1 L. Raym. 345. 

6 Lands seized on outlawry shall not 
be extended by the conusee of a pri* 
or judgment, unless covin between 
the otlier parties. Moriiey-general 
v. Baden. 2 Salk. 496. 

y Outl^^ry cannot be reversed with- 
out giving such bail as the law re- 
quires, Cracraft v. Gledowe. 3 
tturr. 1482. 

8 Though an outlawry be ili^al and 
voidable, it cannot be set aside by 
a third person in a collateral action. 
Symonds v. Farmenter. 1 Black. 
20. 2$tr. 1^69. 

9 Special bail is required on rever- 
sing an outlawry. iSarcoie V.Hanson. 
1 mis. 3. 2 Sir. 1178. 

10 JissumpsU against two, and one. 
outlawed, the other cannot plead in 
bar, -^at his partner 90 outlawed 
was beyond sea. ' Symonds v. For^ 
merder. 2 Str. 1269. 

11 Ah outlawry for felony eannot be 
reversed without a scire facias a- 
gainst the lords mediate and imme- 
diate. J.tArthur^s Ckise. 1 L. Baym. 
154. 

t2 Defendant need not appear in per- 
son to reverse outlawry, except in 
treason or felony. Anonymous. '2 
Salk. 496. 

13 if a man be outla\;^e4 by process 
in an information, and comes in and 
reverses 'the outlawry, he most 
plead inddnter to the information* 
The king v. JEfi/Z. 1 Salk. 371. 

14 If two are outlawed^ error to re- 
'verse must be brought in the name 
of both, but one may be summoned 
and Served. If H. comes in ^prati5 
be may reverse without baii,otber- 
l)(ise if by eepi corpts. Cro. El^ 


OUTLAWRY. 
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JStfmmom v« Benjoe and Cook* 2 
SaUc. 496. ^ 

i0 When you eome to reverse^ jou 
must have the record in court* 
•^non. Lofftj 348. 

16 Personal appearance not neeessar 
ry to r^eTerse, except in treason and 
felony. LoJTf, 372. Salk. 296. 2 
Str. i 178. ^mcM v. Hampson, 

Error in fact the attorney^eneral 
Qiay be permitted to allow, though 
the qrror alleged be not true $ oth- 
erwise of error in law. Ibid. 520. 

17 JyTote. The law is not t^ltered in 
this particular by statute 4 and 
W. & JVJ. c. 1^. Lee v. MiUard. 2 
Salk.A95. 

18 Outlawry for treason reversed on 
defendant's coining iu withiq the 
year. In a capitaJ case the court 
^ill not appoint a trial at bar, un- 
less defendant is present B. B. Mr. 
Attorney -general allowed at the 
bar* that this cii^e adniitted of a dis- 
tinction from iHir 'thoma$ drm- 
Strong^s case, because here the de- 
fendant brought his first habeas covr 
fus at his own instance, and offered 
at the return to surrender to the 
chief justice ; in the other the habe-t 
as corpus was pro re§^j in order to 
bave execution awarded. The King 
y, Roger Johnson. 2 Str, 824. 

^9 The statute 25 Ed. 3, stat. a, c. 
14, does not apply to a court of 
oyer and terminer and gaol delivery. 
4* Term Reporjts^ 521. 

i^ If it appe;ar on the record thi^t thci 
writ of proclamation was dcjivered 
to the sheriff three months before the 
return of it, it i^ sufficient though it 
be not so expressly alleged* 4 Teriik 
Bep.d2i. 

21 The writ pf prQclamatiori required 
the sheriff to proclaim the parties 
in open cqurt in the sheriffs county^ 
(not saying county court^ and heljd 
good. 4k Term Rep, 521. 

22 The names of the coroners need 
not be iTubseribed to the judgment of 
outlawry ; if it appear on the record 
that the judgment o^ outlawry was 
i;;iven by them, it is sufiicienit 4 

Term ftep. 6^i, 


23 The Aeriff need sot all^ in hi« 
return to the writ of proclama- 
tion, that ^^ the persons proclaiming 
did not appear and render them- 
selves," though he piust in his re« 
turn to the exigent. 4 T. Eep. 521. 

24 It need not appear on a record of 
outlawry that the capias and exi- 
gent were sealed by the justices of 
oyer and terminer, &c. 4 Term Bep. 
52U 

25 The sheriff must state, in his re- 
turn to the. writ of exigent, the day 
and year of euch exaction ; stating 
that on such a day in the ZQth year 
of the reign, he exacted the defen- 

. dant a third time ; that afterwards 
on such a day (omitting the year) 
be exacted him a fourth time ; and 
ih^t afterwards, on such a day in 
the 'SQth year aforesaid, he exacted 
him a fifth time is insufficient, and 
a good ground for reversing the out- 
lawry. Bex v. Mmon, in error. 5. 
Term Rep. 202. 

26 It need not be stated in express 
terms on a record of a judgment of 
outlawry that a writ of capias issu- 
ed agdinst the defendapt ; it is suf- 
ficient if it appear ^' that the sheriff 
was commanded to take the defenv 
dant, &c. Rex v. Ferry. 6 Temi 
Rep, 573. 

Neither is it necessary in statine even 
rj writ to repeat the day and year 
when each was issued : it will suf* 
fice if it appear by referring to the 
preceeding parts of the record ; as^ 
if^ after stating that the ccqnas was 
. returned on such a day, it proceed! 
thus, ^' Whereupon the exigent was 
awarded ;'' " whereupon'' referring, 
to the day when the capias was re- 
turned* 6 Term Rep, 573, 

Sff If one exigent be awarded against 
the principal and accessary togetb-. 
^r, it is error only as to the latter. 
4t Term Rep, 52i, 

28 In a record of outlawry it appear- 
ed by the writ of proclamation and 
the return to it, that the prisoners 
were required to render themselves to 
the sheriff so that he might have their 
bodies before justices^ &c. at the re-. 
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turn of the writ; and held good. 
Bex V. FandelL 4 Term Rep. S2U 

29 Outlawry in felony reversed be- 
cause it appeared on the writ of 
proclamation and the return to it 
that the person indicted was out- 
lawed after a day liad been given 
liim in court, and before such day 
arrired. Barrington v. The Kingj 
in error. 3 Term Rep. 499. 

30 A person outlatved on an indict- 
ment for sheep-stealing is ousted of 
clergy by 14 G. 2, c. 6, s. 1 : " out- 
latvrtf^^ being a " convicHon^^ with- 

' in the meaning of that statute 4 
Term Rep. 521. 

.Si The writ of capius utl, and the she* 
riff's return to it, ought to be filed 
with the clerk of the exigents. Rey- 
nolds v. Adams. 3 Term Rep. 578. 

32 In a process of outlawry, it is ne- 
cessary to state the township of 
which the defendant was an inhabi* 
lant ; but if he is proved to have 
been there, it is sufticient, though 
not his place of residence. 2 Dallas, 
92, 3; 

83 What addition is sufficient in a 
process of outlawry. 2 Dallas^ 93. 


OWNERSHIP. 

1 Sea-weed, &e. cast on the shore, 
belongs to the owner of the soil, 
and not to the first occupant E- 
mans v. TurnbuU et aL 2 Johns. 
Bep, 313. 

A right of ingress and egress, over 
land, or of fishing and fowling, does 
not give the right of taking wood, 
grass, or any thing appertaining to 
4hc ownership of the soil. Ibid. 

9 Whatever alteration of form pro- 
perty inay have undergone, the ori- 
ginal owner may take it, in its new 
fibipe, if be can identify the origi- 
nal materials. Betts and Church v. 
Lee. 5 Johns. Rep. 348. 

JB \yhere A, the" owner of land, 
Iirotightan action of trespass against 
Ji. for cuttins: down his trees, &c. 
4^ 1x1 B. compromised the suit and paid 
*i. the damages, equal to the value 
ci' the trees, wiiph B. had sawed 


and split into shingles ; aifd Ji. t««k 
and carried away the shingles, and 
B. then brought an action of tres« 
pass against him, it was held, that 
the payment of damages by B. in 
the suit against him, to the value of 
the trees, did not transfer tlie pro- 
perty iif them ; nor did B. by saw- 
ing and splitting them into shingles, 
chance the right of property. Betts 
and Church v. Lee. 5 Johns. Bep. 
848. 

OWNERS OF SHIPS. 

1 Gbods are spoiled by the default of 
the master of a ship employed by the 
owners, the owners are liable in res- 
pect of the freight; action liesas^inst 
the owners, ^r he that employs a 
servant, undertakes for him ; but 
the action must be brought against 
all the part-owners. Boson v. Sanir 

ford and another. 2 8alk. 440. 

2 Wherever the lawful property may 
be identified and /traced out, the 
owner shall come and recover, when 
the thing has been unlawfully 
converted and changed ; for 
though possession has been chan* 
ged, the property is not. Nor will 
.seizure into the hands of the crown, 
in such case, be a bar. Clarke -y. 
Johnson and Company. Loffty 706. 

3 Though the master of a vessel be 
also lessee of it, by agreement with 
the owners for a term of years, un- 
der covenants on their parts, that 
he shall have 'the sole management 
of it, and employ it for his own solo 
benefit, &c. and on his part, that he 
shall repair it at his Dwn sole cost 
and chai'ge, &e. the owners are still 
liable for necessaries furnished for 
the ship by order of the master, 
though without their knowledge, or 
without their being known 'to the 

Serson who supplied them. Rich 
licecutor v. Coe. Coivp. 636. 

4 Master and owners of a ship are 
both liable ^r repairs, nnless re? 
paired on a special promise from 
either, ^amham v. Bennfitt. 2lftr^ 
816. 


OXFORD. OYER. 


If one ofsererat part owners of a 
ship object t« a voyage the othen 
propose m&kinz, he may, by process 
out of the admiralty, arrest the 
ship, and compel the other part 
owners to giro securil y for her safe 
return. A suit may be maintained 
in tlie admiralty on gueh security. 
Lambert v. ^iretrae. 1 L. Rayin. 
333. Blackttt V. Ansley. l £. 
Saipn. 235. 

S If one of lereral part owners of a 
ship object to a voyage, be can 
compel them to enter into a slipula- 
tion in the court of admiralty for 
her safe return. 

If he can, ({u Whether he can main- 
tain a finit iu the admiralty upon 
such stnmlaiioD P Degrave t. Sedg- 
es. 8 £. Sai/m, 12SS. 


OXFORD. 

A college barber at Oxford, 
resides in the city out of tl 
in entitled to the pririleg 
uiiiversily. JUx r. Rut 
Doug. S31. 

^iere. Whether, under that 
is exempt from serrine th 
constable for the city P Ibid. 


OYER. 

1 ThoDgb profert is made of a deed, 
if oyer is not prayed, the deed is 
not considered to be on the record. 
4 BaUas, 436. 

S The want of oyer of the condition 
of a bond, in a plea of performance, 
is fatal. United Slates v. JrUiwr. 
B Cranch, asr. 
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